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THE 


Practical Regiſter : 


OR, A General 


OF THE 


4 'W. 


| | As it is now practiſed in the ſeveral Courts of 


Chancery, King's Bench, Common Pleas and Exchequer, 


Heads, with great Variety of CA SES extracted from 
the Reports. 


TOGETHER WITH 


All the Modern Rules of Court brought down to 
this preſent Lear 1519. 


In TWO VOLUMES. 


To which are added, 


Two TABLES: One of the ſeveral Acts of 


Parliament menrion'd and explain d throughout this whole 
Work. the Other, of the Names of the ſeveral Heads 
contained 1 in each Volume. 


By FOHN LILLY, Gent. 
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BRITANNICVM 


THE 


BOOKSELLERS 


45118811 33 12 
READER. 


"THE many Volumes of the Common Law 
which have of late been publiſh'd, have 
not hitherto ſilenc'd the general Com- 
plaint, That but few of them treat of the practi- 
cal Part of it: And yet it is very obvious that 
the Methods of Practice as well at the Bar, as 
amongſt the Clerks and Attorneys of the 


* 
* 
* 


ſeveral Courts, has of late Vears been very much 


altered from the former Courſe of Proceedings. 
Styles Practical Regiſter is almoſt the only Book 
of this Kind which has been of any Repute or 
Authority; and that having been written before 
the Reſtoration of King Charles IL. and there 
being ſince that Time ſo many Alterations intro- 
duced by ſubſequent Acts of Parliament and 


new Rules of Court, our Author was induced 


to review that Performance, and continue it 
down with ſuch Alterations and Additions as 
rendred it compleat to the Year 1694. The 
Additions he afterwards publiſh'd to the above- 


"EW mentioned 


The Booksellers to the Reader. 


mentioned Author met with ſo kind a Reception 

from the Gentlemen of his Profeſſion, that du- 

ring the Time of his Practice, and ſince his Re- 

tirement, he was encouraged to proſecute the 
following Work; an Inſtance not only of his 
long Experience and ſolid Judgment, but alſo 
of his indefatigable Induſtry and Application. 
As this was his Favourite Undertaking, fo he 
endeavoured to make it as compleat as poſſible, 
by inſerting all the material Caſes as they were 
publiſhed under their proper Heads, to the very 
Time of his Death: And alſo ſuch Acts of Par- 
liament as have altered the Practice of the Law 
in any Kind. The Method, we hope, will ap- 
pear eaſie and beneficial, the Whole being digeſted 
by way of Common-place under Alphabetical 
Heads. All which, we preſume, will render 
this Work entirely uſeful, and far ſuperior 
to any Thing of this Kind hitherto extant. 


OF THE 


' STATUTES 


Treated -of and explained 


In both the PARTS 


OF THE 


Practical Regiſter. 


Tempore Hen. III. 


HE Statute of 
| Merton, which 
gives Damages to the Widow 

for detaining of her Dower, |; 


Page 491 


20 P. 3. cap. 1. 


20 Y. 3. cap. 9. The Statute of 
Merton, for the improving of 
Commons, 1 Part Page 283, 283 


Edw. I. 
E. 1. The ( "MY Antique gran- 
ted, 1 Part f e 5 


a „ 


2 —— La N 
* FP * * * * 1 . 4 * by 
«AS Ts ths TIE * g 3 3 32 8 : 
I 1 14 * e . G 4 
, ads. ; N * * | g 
* ob L 
* 9 8 * 8 
» '% 
: * 
0 . 
>. 
＋ , 
* 
. 
- 


The TABLE. 


3 E. 1. cap. 47. Concerning an|TUeſtm. 2. cap. 31. For Bills of 
Infant's having his Age, 1 Part] Exceptions, 1 Part Page 232 
Page 46 |ww=— — Cap. 39. Impowers a 

6 E. x. cap. 1. Which gives Cofts,| Sheriff to raiſe Poſe Comitatus, 


is a Statnte of Creation, 1 Part] 2 Part 69 
| 120 —— Cap. 46. About enclofing 


cap. 6. Where a Parol| of Commons, 1 Part 283, 285 


Demur ſhall not be granted a- |———— cap. 46. Which gives 
gainſt an Infant,1 Part 47 | the NoTanter Writ, 2 Part 216 


cap. 9. Concerning Decla- 


rations in Appeals of Murder, 
_  ”” gacſtm, III 
13 E. 1. The Statute of Minton for C | 
Hne and Cry, 2 Part 24 [(Oeſtm. 3. cap. 2. Gives an Ap- 
—— For Writs of Aſſize,| portionment, 1 Part 85, 88 
1 Part I04|—— —— Cap. 2. But not of a 
cap. 2. For the Sheriff to Rent-charge or Rent-ſeck, 1 Part 
take Security to make a Return, | 67 
+ 457] Edw.1ll 
| Weſtm. I. I E. 3. cap. 16. The firſt Appoint- 
ment of Juſtices of the Peace, 
Caeſfin, 1. tap. 47. Where an In- 2 Part 132 


fant muſt ſue by Procbein Amie, 4 E. 3. cap. 7. Adminiſtrator may 
1 Part 146 bring Treſpaſs for taking the 


Inteſtate's Goods in his Life- 
| | | FS * # 39 
J E. 3. cap. 1. Of Gloceſter, which 
Weſtm, II. | gives Coſts, 1 Part 4 = 
9 E. 3. cap. 3. About Executors, 


Caeſtm, 2. cap. 1. De Doms when only one appears, 1 Part 


dlitionalibut, 2 Part 63, 548 | 3 
tap. 2. For finding of 10 E. 3. For finding of 1 


— 


Pledges in Replevin, 2 Part 455 for him who is pardoned, 1 Part 
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1 cap. 35. Which gives 651 
Damages in a Quare Impedit, 2 14 E. 3. cap. 6. Of Amendments, 


Part 407, 408 
cap. 15. Where an In- 111 3. Stat. 2. Of Aliens, x 
art 


fant muſt ſue by Prochein Ame, LEES 53 
1 146 — f the Trial of Baſtardy, 
cap. 18. Which gives 1 Part 229 
an Elegit, 1 Part 507, 51026 E. 3. cap. 9. Of the Court of 


cap. 24. Alience of an] Chancery, 1 Part 361 
Aſſignee ſhall not have a Sd 27 E. 3. Cap. 1. Self, x. Of Pre- 
Permittat, 2 Part 413] mmmre, 2 Part Page 342 

——— — cap. 25. For Writs of — cap. 9. For Writs of Aſ- 


Afſize, 1 Part 104| fize, 1 Purt 104 


The 
31 E. 3. cap. 11. To whom the 
9 ſhall grant Admini- 


ſtration of Inteſtates Eſtates, 1 
Part Page 39 
36 E. 3. cap. 15. Of Amendments, 
1 Part 66 
— Of Diſcontinuance, 1 Part 66 
For Proceedings to be in 
| Latin, 2 Part ; 146 
47 E. 3. cap. 12. Of Adjournments, 


1 Part 37 
Rich, II. 

12 R. 2. cap. 11. Of Scandalum 

Mygnatum, 2 Part 497 


16 R. 2. Cap. 5. Of P ræmunire, 
2 Part 248 


11 V, 4+ cap. 3. Of Amendments, 
66, 68 
Hen, V. | 


1 Þ. 5. cap. 4. No Under-Sheriff 
to practiſe as an Attorney, 1 "= 


— cap. 5. What are 3 


Additions, 1 Part 35 
The Party excommunicated 
muſt have 2 good Addition, 
1 Part 35, 66, 67 


_ Hen. VI. 


8 Þ. 6. cap. 9. Of forcible Entry, 
2 Part 48 
8 p. 6. cap. 15. Of — 
1 Part Page 58, 65 
9 P. 6. cap. 11. How Trials of Ba- 


ſtardy to be, 1 Part 229 


TABLE 


| 


1 


© 


11 Þ. 6. cap. 5. Againſt whom to 
ring Waſte, 2 Part Page 680 
13 D. . cap. 1. Makes Lakes 
Patents void which vary from 


the Date of the Warrant, 2 Part 


140 
23 Y.6. cap. 10. Of Bonds to She- 
riffs, 1 Part 181, 2 Part 513, 
514, 315 
Rich. III. 
1 K. 3. Cap. 9. Concerning Aliens, 
1 Part 53 
Hen. VII. 


3 Þ. 7. cap. 1. Of Appeals, 1 Part 
77, 78, 90, Sr 
cap. 10. For Coſts upon 
Writs of Error, 1 Part 207, 340, 
341, 331, 532 
4 h. 7. Cap. 20. Concerning Reco- 
veries in popular Actions brought 
by Covin, 1 Part - 2 
cap. 24 Of Fines and Non- 
claims extends to Copyhold 
Lands, 1 Part 318 
11 . 7. cap. 20. Of Jointreſſes, 
1 Part 97, 2 Part 80, 81 
19 D.- 7. cap. 7. Of By-Laws, 
1 Part 246, 247 


Hen, VIII. 


— — 


4 D. 8. cap. 2. Of Clergy, 1 Part 
271 

14 Þ. 8. cap. 2. Concerning Aliens, 
1 Part 53 

1 P. 8. cap. 4. For Executors to 
"all where ſome refuſe, 1 Part 
164, 570 

— . tap. 11. For Reſtitution 
of ſtolen Goods, 2 Part 678 
cap. 13. Of Pluralities, 
2 Part 332 
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The TABLE. 
21 h. 8. cap. 16. Where the Avow- 


ant ſhall have Damages, 2 Part 


Page 456| 


Concerning Aliens, 1 Part 
53 

21 D. 8. cap. 19. Avowry to be 
upon the Land, 1 Part 158 
Seck. z. For Damages and Coſts 
in Avowry, 1 Part 390 


23 V. 8. cap. 3. About Attaints, 


„ 127, 128 
—— cap. 5. About Commiſ- 
ſioners of Sewers, 2 Part 530 
——— Cap. 6. Of Executions up- 
on Statute Staple, 1 Part 361 
——_—— i. Mk 
Coſts to a Defendant, 1 Part 342, 
633 

27 D. 8. cap. 5. Apprentices or 


J]ourneymen ſhall not be bound 


from keeping of Shops ſans Li- 
cenſe, 1 Part 248 
— tap. 10. Of Uſes, 1 Part 


311. 312. 2 Part 160, 161. And 


for Jointreſſes, 2 Part 80, 81, 624 
— cap. 16. For Inrollment 
of Deeds, 1 Part 207, 209, 447 
2 Part 53 
31 H. 8. cap. 3. For diſgavelling of 
Lands in Kent, 1 Part 648, 649 
. T3. Of Diſſolution of 


———_r—————_—_—_— 


— Monaſteries, 2 Part 658; 


32 Þ. 8. cap. 2. Where Seiſin in an 
Avowry for Rent, 1 Part 158, 
161. And other Services, 2 Part 

508 


—  —— 


Enemies cannot take Houſes, 
1 Part | 56 


— cap. 28. The Husband ſhall 


not diſcontinue the Wife's Land, 
1 Part 220. How to leaſe the 
Wife's Land, ibid. What Lands 
are accuſtomably letten, 2 Part 
„ 

— Cap. 28. What Leaſes by 
Churchmen, or of the Wife's 


cap. 16. Seck. 13. Alien 


32 P. 8. cap. 30. Diſcontinuance 
cured after Verdict, x Part 475 

2 Part | Page 65 1 

— cap. 32. For making of Par- 
tition, 2 Part 227, 284 
— — cap. 33. About Diſſeiſors, 
3 479 
———— Cap. 34. For Aſſignments 
of Terms, 1 Part 102, 517. 

2 Part 484. Of Limitations, 

2 Part 532. Copyhold Lands are 
within it, 1 Part 274, 315, 346, 
351. 2 Part 93 
— cap. 37. How Executors 
muſt avow for Lords Rent, 1 Part 
161, 480. Or bring Debt, 2 Part 
155 451 

34 Þ. 8. cap. 20. What Eſtates 
Tail cannot be barr'd by a Reco- 
very, 2 Part 427, 429 
35 Þ. 8. cap. 6. Seck. 6. For grant- 
ing of a Tales, 2 Part 5 


Edw. VI. 


r E. 6. cap. 7. Creations of Ho- 
nours ſhall not abate a Writ, 


I Part f = 
2 & 3 E. 6. A private Act about 
Gavelkind, 1 Part 649 


cap. 13. What is a good 
Diſcharge for Tithes, 1 Part 90 
t. 13. Sed. 14. For proving 
of Suggeſtions, 2 Part 537 


5 & 6 E. 6. cap. 16. Of Forfeiture 
of Offices, 1 Part 630 


1 & 2 P. & Y. cap. 12. Againſt 
taking of a Diſtreſs in one 
County, and impounding of it 

in another, 1 Part 485 
Where one Juſtice may 
bail,and bind over the Evidence, 
I Part 189 


: Land, arc good, - Part 159 


1 & 2 Þ. 


1 & 2 P. & P. c. 13. Where two 
Juſtices (one of the Quorum) and 
alſo Coroners, may bail Crimi- 
nals, 1 Part 189 

4 & 5 P. & P. c. 4. What Acceſ- 

ſories ſhall not have their Clergy, 

1 Part 12 


Elt3. 


1 Eltz. Not printed (ſee the Act, 
Moor, Caſe 250.) A void Leaſe, 
as to Succeſſor is good againſt 
the Maker, 2 Part I57 
5 Elt3. c. 4. About uſing of Trades, 
1 Part 247. 2 Part 61 
Concerning Aliens, 1 Part 
| 53 
— C. 9. (ef. 12. Action lies 
againſt a Witneſs for not ap- 
pearing to give Evidence, 1 Part 
27, 341. 2 Part 703 
23. Additions muſt be in 
the Writ de excommunicato capi- 
endo, x Part 35, 561 
8 Eliz. 6. 2. An Action lies for ſu- 
ing in another's Name without 
his Privity, 1 Part 23 
13 Elt3. c. 5. Of fraudulent Con- 
veyances, 1 Part 635, 636, 637 


Pe Cn · CO CC C——_ 


—_— — 


— 


— 


——— £. 7. Of Bankrupcy, 1 Part 


201, 204, 205 

—C. 10. About Dilapidations, 
1 Part 461. 2 Part 162, 163. 
For diſabling Maſters and Fel- 
lows of Colleges, 1 Part 462. 
2 Part 8 
14 Elt3. c. 8. Of Forfeiture by Te- 
nant for Life, Oc. 1 Part 629 
2 Part 420, 428 
c. 11. About Dilapidations, 
1 Part 461. 2 Part I62 
18 Eli3. c. 11. Concerning Deans 
and Chapters Leaſes, 2 Part 529 
27 Eliz. c. 4. Of fraudulent Con- 
veyances, 1 Part 635, 636, 637 
They may be given in Evidence, 


The TABLE 


—— £C.5. Of Demurrers, 1 Part 
437, 438, 439. 2 Pat 33 
——— C. 13. Of Hue and Cry, 
2 Part 25, 26 
—— — C. 13. For levying by two 
Juſtices a Charge upon an Hun- 
dred or Pariſh, 2 Part 218 
29 Elt3. c. 4. Which gives Fees to 


Sheriffs, 1 Part 598 
31 Eltz. c. 5. Of fraudulent Con- 
veyances, 1 Part 555 


43 Eliz. c. 2. (ef. 7. Who are 
liable to keep poor Children, 
2 Pari 509 
—— c. 4. Of charitable Uſes, 
1 Part 262 


Pac. J. 


I Jac. c. 3. For diſabling of Arch- 
biſhops and Biſhops, and pre- 
venting of Dilapidations, 1 Part 


463 
c. 15. Who ſhall be a Bank- 
rupt, 1 Part 194. 205, 205 
. 16. That an Arbitrement 
under Hand and Seal is a Speci- 


. t65 
3 Jac. 1. c. 7. Attorneys to deliver 
Bills ſigned, 1 Part 145 
— — t. 8. About Writs of Error, 
1 Part 525, 526, 531 
4 Jac. 1. c. 3. Where the Defen- 
dant ſhall have Coſts, 1 Part 342 
7 Jac. 1. c. 2. All Perſons to be 
_ naturalized muſt take the Oaths, 
Sc. 1 Part 54 
c. 5. For Officers to plead 
Not guilty, and have donble 
Coſts, I Part 596 
21 Jac. 1. c. 4. (eff. 3. About In- 
formations upon penal Statutes, 
2 Part bl 60 
c. 12. Of Officers pleading 


— — 


pe GL 


_—. 


of Not guilty 1 Part 20, 23, 595 
2 Part 258. Where the Trials 


I Part 555 


to be, 639 
b 21 Jac, 


alty not limited by this Statute, — 
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The TABLE 


21 Fac.1 c. 12. In Tranſitory Actions 
the Tort may be alledged any 


where, 1 Part Page 20 
— Where a Conſtable is tof : 
3112 Car. 2. cap. 4. About Cuſtoms, 


be ſued, 1 Part 2 
21 Fac. 1. cap. 13. Of Jeofails, 
1 Part 146. It extends to infe- 


rior Courts, 2 Pat | 530| 
cap. 15. (et. 5. For Tender 
of Amends, 2 Part 496 


cap. 16. ſec. 4. Gives a new 


Writ where judgment of Out- 
lawry is reverſed, 2 Part 482, 
719 

cap. 16. Of Limitations, 
1 Part 18, 19, 32, 236. Copy- 
holds are within this Statute, 
1 Part 318. It extends not to 
Spiritual Courts, 2 Part 531 
Writs of Formedon muſt be: 
- brought within twenty Years, 


532. Limitations for Entry, | 


1 Part 517, 616, 2 Part 553 
—— This Act extends not to 

Merchants Accompts, 1 Part 32 
All other Actions of Ac- 
count Render are within the 
Statute, ibid. 
-cap. 19. (et. 2. Who ſhall 


be a Bankrupt, 1 Part 204, 205 

cap. 22. For double Coſts 
where Conſtables, &c. are ſued, 
1 Part 304. 2 Part 133. 

cap. 24. An Elegit may be 
ſued out where the Party dies 


in Execution, 1 Part $65 

- cap. 26. Perſonating of Bai] 

made Felony, 1 Part 605 
Car. I. 


16 Car. 1. cap. 6. For abbreviating 
of Mrchaelmas Term, 2 Part 
569 


2 STEW | 


Car. II. 


, 


2 Part Page 714 
| cap. 13. Againſt Uſury, 
2 Part 672 


cap. 24. (ef. 8. For deviſing 

of a Guardianſhip, 1 Part 459, 
655, 656 

13 Car. 2. cap. 2. That the Cauſe 
of Action muſt be expreſſed in 


the Writ, &c: 1 Part 13 
£ -Cap. 2. (ef. 3. Nonſuit for 
| not declaring, 2 Part 232 


cap. 2. (ef, 10. About Writs 
of Error, 1 Part 525. And for 
_ Colts upon Writs of Error, 339 
——— cap. 2. (eff. 2. The Foun- 
dation of an Ac etiam Billæ, 
1 Part 13. 2 Part 147. 
13 & 14 Car. 2. cap. 21. About 
Sheriffs, 2 Part 517 
14 Car. 2. cap. 4. For Parſons to 
read the 39 Articles, 1 Part 488 
16 & 17 Car. 2. cap. 5. Where 
Contribution upon Extents, x 


Part - 
16 Car. 2. cap. 7. Puniſhment for 
falſe Gaming, 1 Part 645 


16 & 17 Car. 2. c. 8. ſet. 3. About 
Writs of Error, 1 Part 525 
cap. 8. ſeck. 1. Where 
Miſtrials are helped, 2 Part 32, 
640, 641. Variance between 
Writ and Count helped, 2 Part 
5 629, 719 

17 Car. 2. cap. 7. There ſhall be 
no Writ of Inquiry if the Rent 
due be not inquired of, 2 Part 
52 615 


— 


ſtrator de bonis non may ſue out 
a Sci. Fa. upon a judgment re- 
covered by an Executor or Ad- 

miniſtrator, 


5 — cap. 8. Where Admini- 


miniſtrator, i Part 43, 578, 

2 Part Page 504, 5035 

18 Car. 2. cap. 8. Where Death 
of neither Party fhall be afſigned 
for Error, 1 Part | 


The TAL B. 


— Before whom Affidavits 
touching Cauſe depending in the 
Courts at Weſtminſter are to be 
made, 1 Part Page 46 


66 29 Cav. 3. cap. 6. For naturalizing 


19 Car. 2. cap. 6. Abſence of the King's Subjects born beyond 


Leſſee for Life for feven Years, 
accounted as dead, 2 Part 155 
22 & 23 Car. 2. c. 2. ſeit. 9. How 
Priſoners ſhall be uſed when 


Sea, I Part 53 
— cap. 7. Againſt arreſting 
or doing of any Work upon a 
Sunday, 1 Part 63, 96, 125. 


under Arreſt, 2 Part 357, 358| Robbery upon a Sunday, 2 Part 


— — cap. 2. Where Contri- 


26, 154, 541 


bution ſhall be upon Extents, 30 Car. 2. cap. 6. The Diſtribution 


1 Part 153] Act ſhall not extend to eme 
cap. 9. (ef. 149. Where] Coverts, 1 Part 43 
there ſhaH be no more Coſts than . cap. 7. How Executors 


Damages in Treſpaſs, 1 Part 341 
2 Part 601 


of their own Wrong are charge- _ 
able, 1 Part 447 


cap. 10. The Diſtribution — __—_ cap. 7. About Admini- 


Act, 1 Part 40, 42, 226. 2 Part ftrations of Executors of their 


| 73 
25 Car. 2. cap. 2. The Teſt Act, 
2 Fat 148, 571 


29 Car. 2. cap. 3. Of Frauds and Act, 2 Part 


own Wrong, and how charge- 
able, 1 Part 43, 577 


31 Car. 2. cap, 2. The Hab. Corpus 
- Wy 


Perjuries, 1 Part 49, 102, 115, 
118, 309, 636, About Wills, 
2 Part 697, 698, 704. Three 
Witneſſes to a Will for Lands, 
2 Part 697. And it maſt be in 
Writing, 2 Part ibid. For Deeds 
of Aſſignment, and Declaration 
of Truſts and Uſes, 2 Part 625, 
669. For ſettling of Occupancy, 
2 Part 256. Lands of Ceſtuy que 
Truſt (hall be Aﬀets, 1 Part 98. 
2 Part 16. About Leaſes not pur 


Jac, II. 


1 Jac. 2. cap. 17. The Diſtributiori 
Act made perpetual, with a fur- 
ther Diſtribution Clauſe, 1 Part 


— cup. 17. About Sheri 


— The Statute of 18 Car. 2. 
cap. 3. Concerning the Death of 


into Writing, 2 Part 156. Where| either Party after Judgment, 
Executors ſhall be charged, i Part made perpetual, 1 Part 66 


155. 2 Part 579. For endorſing 


of the Receipt of a F. Fa. 1 Part 
611, 612. From what Day 
Lands are bound upon Judg- 
ments, 2 Part 116. Where in 
caſe of binding of Goods, 2 Part 
49 

29 Car. 2. cap. 5. For taking of 
Affidavits in the Country, 1 Part 


43, 613 


. 


Mill. III. & Martz. 


r HM. & M. cap. 18. For taking 
away of the Oath of Alleglance, 
Ge. 2 Part 249 

2 (U. & M. cap. 5. Where the 

Statute ſays treble Coſts, how it 

(hall be, 1 Part 342, 481 

f About 


The FAB L E. | 

About Diſtreſſes for Rent, how | cap. 21. For declaring a- 
to be, 1 Part Page 481 gainſt Priſoners, 2 Part Pageg 59 9 

2 M. & P. c. 10. ſeſſ. 1. An Act cap. 22. Seck. 1, 3. For 4% 
of general Pardon, 2 Part 271 inrolling of Grants of Deodands, 1 


3 & 5 CAI. & P. cap. 3. For aſcer- 1 Part 443. 2 Part 69 
taining of Tythe- Hemp and cap. 22. Seck. 4. For deli- 
Flax, 2 Part | 579 vering of Proclamations on the 

— — cap. 9. Which takes] Exigent, 1 Part 584 
away Clergy from ſome Offen- — — cap. 23. Againſt deſtroy- 
ders, and brings others to Pu-] ing of Game, 1 Part 641. 
niſhment, 1 Part 244, 272, 607 |= cap. 24. Seck. 24. About 


355 Adminiſtrations of Executors in 


2 Part 
cap. 12. For repairing the their own Wrong, 1 Part 43, 
Highways, 2 Part 690 573» 577 
cap. 4. Againſt fraudulent |—— cap. 24. Sed. 14. About 
Deviſes, 1 Part 98, 451, 636. Clergy, 1 Part 272 
2 Part 16, 403 cap. 24. Seck. 21. No Fee 
——— Cap. 17. About the Poor.| to be taken for a Tales, 2 Part 


2 Part 309 $53 
4 & 5 UM. & P. cap. 4. For taking |— —- cap. 24. Set. 15. About 


of Bails in the Country, 1 Part| Jurors, 2 Part 128 
41, 183, 184|5 & 6 M. & P. cap. 11. About 

| cap. 8. Rewards for taking] Certiorarf's from the Crown- 
of Highwaymen, 1 Part 607 Office, 1 Part 255, 256 
2 Part . 518 — Cap. 13. For repealing of 

- Cap. 12. For taking away] the Statute of 10 E. 3. 1 Part 


of Capiaturs, 1 Part 621. 2 Part 651 
108 —— Cap. 21. For ſtamping of 


cap. 16. Againſt mort-] Bail-pieces, m Part ,— 174 
gaging twice, 1 Part 639. 2 Part 6 & 7 M. 3. cap. 14. Againſt 
| 205, 403] fraudulent Deviſes, 1 Part 98 + 
cap. 16. About Dower, 2 Part 16, 403 N 
7 WU. 3. cap. 4. No treating at "2 


— 


1 Part 490 
cap. 18. How to exhibit Elections after the Tefte of the 
and file Informations in the] Writ, 2 Part 5, 


Crown-Office, 2 Part 61, 62 — — cap. 3. Counſel allowed 
cap. 18. How to reverſe] to Parties indicted, 1 Part 356 


Outlawries in the King's Bench, | How Trials for Treaſon ſhall be, 


without appearing in Court, | 2 Part 592 
2 Part 2657 & 8 I. 3 c. 6. For Recovery of N 
— cap. 20. What Judgments| ſmall Tithes, 2 Part 578 N 
ſhall affect Executors or Admi-| —— cap. 11. Where the Sheriff 


niſtrators, 1 Part 39. Or Pur-| may take a Bail-bond, or an l 
chaſors, 2 Part 16. Or Heirs, | Attorney's Hand for an Appear- 4 


2 Part | 16| ance, 2 Part 136 
— — cap. 20. All Judgments = Cap. 24. For Practiſers of 
muſt be docketted, 2 Part 116 the Law to take Oaths, 2 Part 
* 243 

7&8 


4 


7 & 8 UA. 3. cap. 25. For regula- 


—— N. 10. For preventing of 


The T A B L E. 


ting of Elections, 2 Part Page 2 
cap. 26. About docketting 
of Judgments, - 2 Part 117 
t. 32. About Jurors and 
Juries, 2 Part 125, 129 
— ——(. 34. The Quakers Affir- 
mation, 2 Part 248 
— ——-C. 27. Of Deviſes to cha- 


ritable Uſes, 1 Part 262 
8 & 9 UM. 3. c. 9. About Jurors 
and Juries, 2 Part 125, 129 


vexatious Suits, 1 Part 43. The 

Plaintiff or Defendant remedied, 

1 Part 1, 6, 66. 2 Part 114,505 

| . ISL 

— For aſſigning of ſeveral 

Breaches upon a Bond, orin 

Covenant, 1 Part 241, 242 

A wilful Treſpaſſer ſhall pay 

Coſts, though Damages are un- 
der 40s. 1 Part 


4T | - 
— Where the Defendants ſhall 


have their Coſts, 1 Part ibid. 
2 Part 506, 653, 681 
—— Where a Plaintiff ſhall recover 
treble Damages, and Damages in 
Lien of Coſts, 1 Part 242 
Ho the Law is changed upon 
Bonds for Performance of Co- 
venants, 1 Part 346, 347, 406 
2 Part 463, 537 
— For Coſts upon Demurrers, 
Cc. 1 Part 438. 2 Part 393 
— For Coſts for not ſetting forth 
of Tithes, 1 Part 391 
For Coſts for a Defendant in 
Ejetment found Not guilty, 
1 Part 500 
8 & 9 M. 3. cap. 15. For enlarging 
of Highways, 2 Part 691 


——- —— . 26. About Eſcapes, 


1 Part 539. 2 Part 373, 361, 
— — £C. 31. The Partition Act, 


2 Part 283, 284 


t. zo. About Settlement of} - 


the Poor, 2 Part 509 


t. 33. About Certioraris 


73] from the Crown-Office to remove 


Indictments, 1 Part Page 255, 256 

9 & 10 UM. 3. cap. 11. About Set- 
tlement of the Poor, 2 Part 509 
c. 15. For Awards, 1 Part 
e 124, 166 

—— (, 17. About Bills of Ex- 
change, 1 Part 233 
c. 20. For Naturalization 
of Children born beyond Sea, 

1 Part 55 
10 & 11 (U.3.C. 14. For Limita- 
tion of Writs of Error to reverſe 
Recoveries, Fines and ancient 
Judgments, 2 Part 528, 618 

2 Part 110, 428, 534 
— t. 16. For the Preſervation 
of the Eſtates of poſthumous 
Children, 2 Part 447 
—— -— t. 23. A Reward for the 
taking of Felons, 1 Part 605 
— c. 23. About Clergy, 
1 Part 271 
— cap. 23. What ſhall be 
Burglary, 1 Part 244. Alſo for 
Fees for Indictments, and Penalty 
for defective Indictments, 2 Part 

6 

11 & 12 M. 3. cap. 6. To * 
Aliens Children to inherit, i Part 


55 

12 & 13 NI. 3. cap. 3. About Pri- 
vileges of Parliament, 2 Part 277, 
373 

13 & 14 MH. 3. cap. 4. Continu- 
ation of the Quaket's Affirma- 
tion Act, 2 Part 248 
— Cap. 6. For the Succeſ- 
ſion of the Crown, 2 Part 249 


Anna. 


1 Annz, c. 6. (elf. 2. For granting 
of Eſcape Warrants, 2 Part 358 
cap. 9. (eff. 2. Where Pro- 
ceedings ſhall be againſt Acceſ- 

1 C ö ſor ies, 


The TABLE 


ſories, 2 Part 355. Puniſhment 
for buying of ſtolen Goods, 
n 605 
1 Annæ, c. 9. Seck. 3. That Wit- 
neſſes againſt the King ſhall be 
ſworn, 2 Part 249, 704 

- Cap. 13. About Jurors, 

2 Part 129 
cap. 22. About ſtamp'd 
Paper and Parchment, 1 Part 142 

2 & 3 Annæ, cap. 18. No Privilege 
againſt the Queen, 2 Part 373 
About Parliament Privileges, 2 

P art EI |. , 

3 & 4 Annæ, cap. 9. About Bills 


— — 


of Exchange, 1 Part 234 
cap. 18. About Jurors, 2 
Part I29 


-—- Cap. 18. For making per- 
petual the Partition Act, 2 Part 283 
And the (mall Tithe-A& 378 

4 Annæ, Concerning Pleas that go 
to the Action, and not to the 
Perſon of the Plaintiff, 1 Part 4 


4 & 5 Annæ, About Bankrupts, 
1 Part 195 to 200 
What ſhall not be bona no- 


tabilia, 1 Part 41 
4 & 5 Annæ, called, The Act for the 
Amendment of the Law. 
An Action of Account lies be- 
tween Jointenants and Tenants 
in Common, 2 Pari 32 
And by one Jointenant againſt 
the other, 1 Part 32 
And againſt Executors or Ad- 
miniſtrators of Guardians, 1 Part 
31, 39, 457 
— hat Alterations are made 
this Act in Actions of Debt upon 
Bills, Bonds, Go. 1 Part 403 
No Advantage to be taken for 
want of a Profert in Curia, unleſs 
ſpecially ſnewn, 1 Part 138 
—— Attorneys muſt file their War- 
rants, 2 Part 682 
——For taking away of Attorn- 
ments, 1 Part 102, 147, 148, 


209, 346, 652. 2 Part 241,451, 


4 484 


——For Aſſignment of Bail Bonds, 
1 Part 103. 2 Part 181, 253 
—— Want of Averment, now 
help'd, 1 Part_ 156 
——]n what ſevera! Caſes Coſts 
ſhall be given, 1 Part 344, 362 
here ſhall be Coſts where a 
Writ of Error is quaſh'd, 1 Part 
527 

1 Part 
362 
—— How Claim to be made, 1 Fart 
| 270 
—— About Bail-bonds, 1 Part 131, 
137 

——About Demurrers, 1 Part Fett 
440. About Demurrers and ſpe- 
cial Pleadings, 2 Part 317 
—— About Declarations of Uſes 
and Truſts, 1 Part 422, 616 

2 Part 428, 625, 662, 666 
—— No Dilatory Plea to be admit- 
ted without Oath, 1 Part 1, 46. 

2 Part 319, 323 
What Imperfections in Decla- 
rations are help'd, 1 Part 414 
No Diſcontinuance upon a De- 
miſe le Roy, 1 Part 471 
What Entries to be made up- 
on Fines, 1 Part 517, 616 
The Statutes of Jeofails extend 
to inferior Courts, 1 Part 68 

2 Part 422, 530 
—— How far the Statute of Jeofails 
doth extend, and what it ſhall 
Aid, 2 Part 61 
——- Where a Judge muſt certifie 
to prevent Coſts, 2 Part 91 


-——Of Chancery Matters, 


by] —— How Judgments ought to be 


given, 2 Part . 106 
For a Jury to come from the 
Body of the County, 2 Part 640, 
641 

— Of Limitation of Adtions, 
2 Part 531, 332, 533 
— For bringing of Money into 
Court to diſcharge a Penalty, 

2 Part 110, 200, 564 


—For 


The TABLE 


— For Mariners Wages, 1 Part 
369, 389, 538, 677, 696 

—— Payment pleaded to a ſingle 
Bill, good, 2 Part 319 
payment before the Day, is 
Payment at the Day, 1 Part 426 

2 Part 287 
payment may be pleaded to a 
Hei. Fa. 1 Part 472. 2 Part 501 
Jo ſtay Proceedings upon the 
Pay ment of Principal, Intereſt 
and Charges upon a Bond,2Part 


280, 496 
Want of Pledges are aided by 
this Act, 2 Part 329 


Ho many Pleas a Plaintiff or 
Defendant in Replevin may 
plead, 58, 59, With. Leave of 
the Court, à Part 319,45 4,463, 

The Yenant or Defendant 

may plead many ſeveral Matters 


with Leave of the Court, 2 Part 


454, 463 
A Venire to be from henceforth 


awarded de Corpore Comitatus, 


1 Part 500. 2 Part 125 
Where all Venues ſhall be now 
laid, 2 Ft _ 500 


—— For a View by a Jury before 
the Trial, 1 Part 100, 486 
2 Part 400, 401, 423, 640, 655 
For making void of all War- 
ranties by Tenant for Life, 2 Part 
683. And alſo collateral War- 


ranties, ibid. 


———- Who ſhall be good Witneſſes. 
to prove a Nuncupative Wills 
2 Part | 3 
—— What Nuncupative Wills ſnall 
be good, 2 Part 697 
5 Annæ, ſeſſ. 2. Concerning what 
ſhall be Felony in Acceſſories, 
1 Part I2 
6 Annz, cap. 13. For the Diſco- 
very of the Deaths of Perſons, 
2 Fart 155 
6 Annæ, cap. 3 1. For indempnify- 
ing from Fire, 2 Part 160 
7 Annæ, cap. 5. The Act for natu- 
ralizing Foreign Proteſtants, 1 
Part 55. 56 
cap. 25. The Act about 
Bills of Exchange made perpe- 
tual, 1 Part 236 


Geoꝛgius. 


1 Geo. cap. 5. For preventing Tu- 
mults, and the more effectual 
puniſhing the Rioters, 2 Part489 

— — cap. 38. An Act for 
enlarging the Time of Continu- 
ance of Parliaments, 2 Part 276 

3 Geo. cap. 12. Concerning Bank- 
rupts, 1 Part | 205 

4 Geo. cap. 11. For the Tranſpor- 
tation of Felons, 1 Part 606 
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Aules of bene of a writ . are The ſeveral Cauſes of 
|. Want of ſufficient oz good Matter; o2 - S 
I bhere the Matter is not certainly alledg d, 

allo Wilnoſmer of the Plaintiff, Defendant oz Plate, Ua- 
- riance between the Crit,” Specialty o2 Recozd, Uncertatnty of the 
CUrit,- Count oz Declaration, oz Death ok the | 
Plaintiff: o; Dekendant; but this of Death is | 
now remedied dy a late Heutnte made 9879 W. 3. cap. 10. Vide poſtea. 


3 JOLUFe: :: 


Every dilatory Plea or in OWING ought to | How Pleas dilatoryand 
be'oertin eo every Intent : But a Plea in Bar, cer- 07 Toh 
tain to a common Intent, is good. Cro, Fac. 82. pl.6. 

Long Quinto E. 4. e 1 hn N 7 1 
N If a dilatory Plea be plea and the Plaincif How Judgment to 
takes Iſſue pod! it, he conclude with a Nr TONE 
judicium & damna, becauſe there ſhall be a final Judgment: But 
where the Plaintiff does not deny, but confeſſes and avoids ſuch 
Plen, he muſt conclude in Maintenance of his Writ. Mod. Caſes, 236. 
By the Statute of 4 & 5"Amne, for the Amend- 
ment of the Law, it 5 Enacted, That no dilatory un 46 bebe bi, dl. 
Plea ſhall be received in an Court of Record, un- latory Plea can «be re- 
leſs the Party offering the ſame doth by Affidavit ceived. 4 6 5 dun. 
prove the Truth thereof, or ſhew ſome probable Matter to the Court 
* induce them to believe that the Fact of ſuch dilatory Plea is true. 
Another dilatory Plea after a Reſpondeas Ouſter 
ought not to be received by the Court; for but one 
. u n! is pram 'P Tag 41. 


B There 


8&9 W. cap. 10, 


But one dilatory Plea | 
to be allowed. . 


a 


\ 


— — 
Wy — —— — 
— 


be was never knighted, ment that + was never knigh 
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2 1 5 Abatement ok Utits, &c. 


8 There cannot be two Pleas to the Perſon of the 
1 te Peron of Plaintiff, except only where his ſecond Plea is 
the Plaintiff, __ _.. Waſte of later Time than the firſt Plea... 3. Lan- 
. — — 

The Name of £«/, if The Name of Earl, in our Law, is the moſt an- 
omitted, ſhall abate the (jent Name of - Dignity and Honour in Ex + wm 


— and is Parcel of the Name, and i is 9 the Sp 
11 it 


of the Name; nd if it be omitted in the Writ, {ie * 


Davis's Rep. 60. y 
By the Statute of x E. 6. cap. 7. Seck. z. it is 
, = Enacted, That if any Perſon ſhall be made or crea- 
1 n e. « W-Dos, Archbiſhop, Marqueſs, Earl, Viſcount, 
- Baron, Biſhop, Knight, Juſtice of the one Bench 


or the other, or Serjeant at Law, depending any, Action, Bill or 
Suit, yet no Writ, AQion or Suit ſhall .be abateadſe or abated, but 


remain in force. : 
wy Note, When any ſuch Creation i is made pend- 


„. How the Entry is o ing the Action, there muſt be an Entry upon the 


- be, where the Creation 


is made pending the Roll, with a po oſt ultimam continuationem, ſeal. ſuch 
Action. 2 ay che N As his . patents under the 
Great Seal of Great Britain, bearing Date the ſame Day. Cc. and ſo 
ſet forth the Patent with à Prafer i in Gris of 1 it, and er predifus 
the Pefandarie hoe nou OP 
TOE | Þf *. Allie the Defendant pleads, That the 

e Plaine made Plaintiff was made a Knight of the Bath pending 


wrie half er dete the Writ. The Paaintjffre⸗ replied the Statute of 1 E. 6, 
ehe Aftiop. ech. 7. SeF, 3 where it is provided, that the Writ 


C.. cap, 7. ba. 3 ſhall not abate where the Plaintiff is made a Knight. 
But a Baronet hall. © And the Queſtion was, Whether a Knight of the 


pact was within that Statute? And held. that he was, and ſo are 


all other Knights; but 2 Baronet is not, unleſs he be a OW alſo. 
Sid. o. 
1 It came in Queſtion, Whether being me 2 


A od ho A. Baronet puir darrein Continuance ſhould RE the 


on, Whether it ſhall a: Writ? But the Matter was not determined, the 


bare the Writ or no? plaintiff agreeing to ſue out a new Original. 8 


Car. 104. pl. 3. However ſee the Caſe. 
One indifted by the Name of Knight ſaid apon 


One indifted by te his Arraignment, that he was never knighted, 
. 8 _ which being confeſs'd, he was indicted de novo by 


knighted, and the Ia, the Name of J. S. Baronet. Cro . 375. 1 6, 373. 


dictment not held to be 
ſufficient, he was indicted de n as a Baronet. - 


Debt againft the De. Debt was brought againſt the Defendant 
feodavt as Knight nd Name of Knight and Baronet. He 


Baronet, he pleads that 


5 the 
ds in Abate- 
The Plaintiff 
moved, that t be might amend his Declaration, for 
that 


wW 
E 


Abatement of Write, &. 8 
that the Defendant had put in Bail by che Name of Knight and B.. 
u,, which the Court agreed to if it mere ſo- But upon Exami- 

nation, t was found to be Baronet only: And then they ſaid, that 

they would not admit of any ſuch Amendment; ſo * * 
that the Paintiff muſt arreſt him again. 1 Ventr. 154. de Aftion abated. 

- Upon a Declaration: delivered before the Eſſbin- When to plead in A 
day, the Defendant hath the firſt four Days in tbe 
Term following to plead in Abatement, whether the Plaintiff gives 
Rules to plead or no. And although the Plaintiff doth not give 
Rules to plead the firſt Day of the Term; yet a Plea in Abatement 
ca 


— 


is to be pleaded. 
Who can certific an 


How an Outlawry is 


lawry after Judgment, vide Lat, 110, 111. Vide t be pfade. 


poſtea. Tit. Putlawy. e R 
_ When an Outlawry muſt be pleaded in Abate. How an Outlawry is 
ment, and when in Bar, Lutw.' 1573, 1574. Co. mee Pleaded in Abate- 
Lit. SeF. 197. See Title Dutlawy. 

The Defendant pleads Outlawry : The Plaintiff Defendant pleads Out- 
replies nul tiel Record: At the Time of the Plea the 2 7 
9 was 1 but bo ae it before reverſed 10 before the 
the Day of the bringing in of the Record, and a P of bringing in the 
ichen Ouſter was awarded. Gro. Jac. 484. pl 2. 3 _ 

The Defendant in Error can't plead Quelawry __ 
in onie of the Plaintiffs in Error, this being a Suit 1.5 Be hs 
by way of Diſcharge, and not to recover any thing, is no Plea, | 
and it would be miſchievous in caſe of Error, At. Nor in Attaint. 
taint or Audits Querela, which are only by wa Nor in Audits Querela. 
of Diſcharge, if it ſhould be any Bar, this Writ Jet being on'y Com- 
being but a Commiſſion. Cro. Fac. 616. pl. 1. 118 


Pp — | | This 


4 | Abatement of writs: 


de pleaded. 
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- Outlawry doch This Diſability of Outlawry' doth not abate the 


ae e oY Writ or Bill, but it is a Diſability; for the Plaintiff 
25 e gas to proceed, until he hath gotten his Charter; of 


Pardon, or reversd the Outlawry. Co, Lit. 128. b. 
Then the Plea of Excommunication is allowed, 
abate for Excommani- the Writ doth not abate, but the Entry is quod. 2 
— * ge. loyuels 8 reameneat quonſque, Ke. 8 Kep. 69. a. See1Title 
; | Il. 1 00 eech mis! 
That the Plaintif is 2 Tew brought an Action, and the Defendant | 
ene. pleaded that the Plaintiff 1s: ne and that all 
eme are perpetual Enemies Regis. & Neligionis. Judgment /i adbio. 
uri a. A Jem may recover as well as a Villein, and the Plea is but in 
Diſability ſo long as the King ſhall prohibit them to trade; and Judg- 
ment was given for the Plaintiff. Mich. 36 Car. 2. in B. Regi. 
How to plead the De- Dow to plead that the Defendant is an Alien, 
fendant is an Alien. Co; Lit. 198. 4 Mod. Rep. 285, 405. 1 
How enen, is to Puivilege of the Caſtor Breuium of the King 8 
hench was pleaded in Communi Banco after Balls and 
good ; but not after a general Imparlance. 3 Lev. 243. 
MG Where the Defendant pleads his Privilege, or 
_ How > | conclude to the Perſon, he ought to conclude his Plea, petit 
Pleads his Privilege, or Judicium ſi ad Billam prædid reſpondere compelli debe- 
d e on HT ors _ Caſes he ought. to conclude, quod 
Billa predic” caſſetur, &c. M. 7 W 
a * A Plea that goes to the Action, and not to the 
— pladin Bar Perſon of the Plaintiff, ought to be pleaded in 
Bar, and notin Abatement. And if pleaded in 


Abatement, it may after a Reſpondeas Onfter be pleaded i in Bar. Mich. 
4 Anne Regine. 


The Writ 3 doe 


There a Man bring s an Action, be the Writ | 


To Matters in * General, or Special Bs Particularz and he de-. 


ſtand good for Parr, mands two Things; and it appears by his own 
and where abate for ſhew ing, that he cannot have an Action or better 


one | Writ for one of them, there the Writ ſhall not a- 


bate for all, but ſhall ſtand for that which is good. 

But when he brings an Action for two T tha, and it appears that 
he cannot have this Writ for one of them, but may have.another in 
another Form, there the Writ ſhall: abate in foto, and not ſtand for 
that which is good. 11 Rep. 45. b. Vide poſtea. 

Ik the Plea to the Writ be triable per Pazs, and 


455 A. . Ifae be taken thereupon, and found for the 
for the Pl. it is peremp- Plaintiff, the Judgment againſt the Defendant muſt 


tory 5 but on a Demur- he peremptory: But if there be a Demurrer to it, 
r a n Onfer . Lach 178. 


Een 869, pl. 18. 37. 
1 „ Alter 


I 
| A Verdict ſet ade for 
"which. got entriag of the Rel 
s bien Jponiltas Outer" in the N. 
I prius Row" OT 


9 PIDUVÞ>ng inet 
N : 1 berufe ds 7 
. 8 b - oo 4 >, 3 4. 39 1 
;That which makes the Defendant Party t „ . 8 3 
om are the Words Veni: & | defends in. Vent & Ad, me 
275 wands, if 


{ Makes... 
22. the Defendant arty to y 
ion 


27. . But in 


; Leary f 
„Oude a juriſdi F 


 8Ives the Court a Joriſdiction; 
es 386, 387, 

ul e Court, How to 

It muſt be pleaded i Per- id 


Abatement, that bis How toplead to a 3% 
Ay, and not Jerm 


"IE 18 en, a 2, and pleads it thas, er ofa ume. 1 
Et predict. J. Fermys venit, &c. this is naught; for he owns the ſame; 
Name as the Plaintiff hath counted: But it ſhould have been, Ex ſuper 
J. Jens, & diat Jud Me "eſt cadens perſons. ae arreflat* fut 
5. V, Jermyi, &. dai, Be. HL g Wil. &. Alu. Rog. 91. 
ower's Rep. 394. N e 
The Defendant 


How to plead a 1g 
he Plaintiff *r of a Chriſtian Name. 


1 Error depending in 
ion of Debe 1. na the Excheguer-Chanibes 
Pleaded to an Action 

d concludes, D- of Debt upon 


Pon the judg- 
| 1 | | aneat fone die; ment in 8. R. * 
d doth not aver his Plea: Alſo i mpa Hanes” 
Court ſaid? 


Error ſuſ d th uds- 
; | Court ment. "OY 1 
he Matter of the Plea 


r eee 


1 
1. 
3 
6... 
x 
1 
4 


beg in Fer n where che Peſendant ſhews that tho Plaititif Hath 


he hath no Aſſets. 10 W. B. R. Vide Title Puis darlen. Continu ante. 


dic t. aand thereupon the Plaintiff in the Action taking the 


without any Rule of Court to warrant it. and took the ſurviving 


* 


6 Abatement of — Gel 


| Debt! on Judgment-in B. R. Tlie Denidite- 
krror depending in pleads in Abatement, Error depending in the Ex- 


Camera Feaccarii 35.4 


Plea | in Abatement. che quer-Chatnber ; and held good 3 hut ff the Defen. 
dant concludes, Nox 25 * Tant it r el beeguſe | 


Mod, 68 11. 15 [+4 4417 Of1s 
* — The Nature of a Plea in Abotchent is to entitle 


Where ks eafen the Plaintiff to a better Wit. Tilo. 112. Hut 


no Cauſe of Action, :tho? he concludes his Plea in 3 


115 


Abatement, ett hal be good in Bar.) 2 Modi Nep. 64, 65. | 
. 1 ; WUhere-ithe Defendant's Plea begins with Petit 


Where the Defendant :udicium de Breui, and concludes in Bar, there 2 
dale br ret © Gia! Judgment ſhalt be givenz_bur where it begins 
in Bar, and concludes in Abatement, there it ſhall be only a Reſpon- 
deas Oer. Carveth verſus Prior, Paſch. 1 H. & AM. Shower's Nep. 4. 

here the Matter 10 Abatement is pleaded in 

> where Matter of Bar, the Plea beginning and concluding in Bar, the 
_ * judgment ſhall be, quod recuperet _— and not 
*. 19 £3 WC Reſpondtus Onfter. Lat. 42. its 91 | 

Death of the Plaintiff The Death of a Plaintiff did in all Caſs abate 
24's Wn. an. 1. the. Writ —_ Judgment, before the. Statute of 

ED 8 & 9 V. 3. cap. 10. But now fee the Statute, and 


the Pendeln of iven 8 in Title Judgment and alſo in Tit. Death, 
where Death cher of Plaintiff or Defendant ſhall abare it, 

See the Clauſe in the Act, and alſo'a Declara- 

The Clauſe of the At tion upon it with a Suggeſtion of the Death of one 


Declarati u 
r Plaintiffs erf to 1 Statute, in Title 


Death. 
"mon. cad Same. the . Baron and Feme, the Femme: is + Adminiſtratrix. 
n th Ae and an Action is brought againſt her Husband and 
ber, ſhe dies pending the Action, the Husband' 
pleads her Death in Bar puis darein Continnance. It ſeemed to the Court, 
that it ought to be pleaded in Abatement; and 
| How to be pleaded. that alſo he Gught to go further, and to ſay, that 


pon a Writ of Error returnable in the Ex- 
Error in the Exchequer chequer-Chamber z befote the Record was tranſcri- 


amber . 
2 ne of the Plaintifs bed one of the Plaintiffs in the Writ of Error died, 


Writ of Error to be abated, ſued out Execution on his Judgment, 


Deferidarit in the Action in Execution. The Court 
9 * would held this to be irregular, and ſuperſeded the Exect- 
tion: Becauſe the Plaintiff in the Aﬀion ſhould. have 
applied Inmſelf 10 the Court pon the Death of one of the Plaimiffs in the 
Writ of Error, and apprized the Court of bis Death, that the Chief Juſtice 
might take notice of it, in order to 19 2 due Return when called for. Brace 


& al & Pennoyer. Trin. 9 W. B. R 
One 


Abatement of 7arits; &. 7 
One who was ſued a as Executor, pleads it! Abate- Adminiſtration coni- 
ment; that Adihiniftration was committed: to Him, mitted, is à good Plea for 


one ſued as Executor. 


and 1 7 ood 2 % Traverſe. Piſch: Joh F 
in B. R. owl,” 99. 2 Bremm. 181. 3 te: * ; 
An ation , kam, & c. was brought Ca, Mil” Ke. Reiter (forts, 
Court, the Defetidant.p! leaded in Abatement, That Compn Bunch may pj. 
He ib an Attorney in the Court of Commr/Pher, an eee 
and ought not to 45 ſued out of that Court. Upon 2. . 
a Demũtrer the Cburt inclined; that the Plea was a good Plea. Fr 
altbo the King may bring bis Aon in what Court he pleaſeth jet the Aion | 
Qui tam, 5s 4 popul meh n amd brought by the Informer, Qui tam: And 4 
2 172 . to allow the Plea, Fill. 6 * 1. 
reipals for taking of Goods was brought a. PE | 
gainſt. two Petſbns:” One pleats, That he is an Trehaſs a ainft two; 
ey of the Court of Common Bench, and ought 2 a —4 = 
to be ſued there only ; and held to be no Plea : Be- mon bub; no Plea. 
| 2 4 1 766 foul a "It 72 Fw | when. « another is joined with 
It is a good Plea in Abatement for the Defen- Whe 
dant to ſay, That the Plaintiff is Tenant in —_ Common.or Join-cenar 
mon or Joint-Tenant with another, but if it be not — e 
nav the Defendant hath loſt his Advantage of it. o Elia. 
554. N. 7. ö 
Pꝛoperty in a Stranger is a good Ple P 
or Abatement in Kepler. f ng Treats. 1 where good 2 oo: 
— it muſt be, Not Guilty. 2 Lev. 92. See Title — 
ꝛoperty. 
AGpon an -Indebitatus, the Defendant pleads Anoth ; 
Abatement another Action — for = pending, no Pla wich: 
ſame Matter in the Exchequer, and doth not ſay Plaine hat a = 4 
That te Be hath - Ber thereupon ; this Sm 
is naught: Becanſe it cannot be traverſed, whether it 
ter or no. M. 7 V. B. R. and ene cht 5 Rep. oa 2 Ea _ 
There need not be a Venue in a Replication to a Need rot to be a pe. 
mn phate up ered, 3 Becauſe all Pleas in Abatement 2 718 5 Replication to 
unleſs they are all be tried by the — 
Declaration. 8 W. 99 i Eren rn 
In a Replication to a Plea in Abatement, * Where D 
in Matter of Fact is pleaded, there the b be prayed in Yy Replies 
muſt pray his Danze, And if upon an Iſſue a =! ardent 
Verdict be found for him, there ſhall be a final 
Judgment ; but where ſpecial Matter is pleaded to f The Judgmene * 
the Writ, the Plaintiff in his Replication muſt on- * 
ly maintain his Writ. 3 Aunæ R. in B. R. 5 
No Advantage can be taken of a bad Declara- Where no Advantage 


tion u na Demurrer to à dil to be taken of 
2 5 2 atory Plea. M. n il 
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8 Abatement of @zirits;. &. 
Ancient Demeſa ptead- The Defendant cannot plead ancient Demeſne, 
* — without a Rule of the Court far; t af Purpoſe. See 
—_— ” TE 3 

How to be tried. I ancient Demeſne. be pleaſed LF 4 Manor, and 
denied, this ſhall be tried by the Record of Domeſday Bool; but if Iſiue 
be taken, whether certain 1 of Land are Parce 105 of. the Manor or 
not, this ſhall be tried by a Jury; 2 it cannot be tried by the ſaid 


Book. 9 Kep. a i. 
The Reafon of Abatement of Wiies | is not on 


(The Reaſon of Abate- becinſe they ſhall not be twice. charged, but * 

my that they ſhonld not be twice ver d for the ſame 

5 

1 in The Defendant 3 after a general Impar- 

ral n lance, That ſhe was Covert with one A. B. and 
pray d Judicium de billa: This is MW, El aße 


dear o_ was awarded. 2 Keb. 143. fl. 16. 


Anvaltnoys, See [Pyilege.. 


Velante is in the Expetkation, Kemem: 
: b2ance, Jutendment and Conſideration- or 
* * or in nubibus. Litt. Sea. 
a | 546. 
* Where the Fee is in It a Man makes a Los bas Life, ** Remain- 
Abeianc during Tele der to the right Heirs of 1. S. the Fee-Simple is in 
Abeiance- until J. S. dies. Co. Litt. 342. b. 
4 * per the pet I Tenant. pur anter vie dies, the Freehold is in 
ol Tenant pur aver Ve. Abeiance until the Occupant enters. id. 
The Remainder ſhall Ik Lands be Leaſed to B. for Life, the Remain- 
get in the Heir as 2 ger for Years to his Heirs; the Remainder for Years 


Abeiance, Quid. 


P Chaſer. 
_— is in Abeiance until the Death of the Leſſee, 


and then it ſhall veſt in the Heir as a Purchaſer,. and as a Chhattel. | 
and ſhall go to his emu and Tenant for Life cannot touch itz 


3 Leon. fol. 23. 


Atteptante. 


'CAccozd and Satisfaction: 


Acceptance, $cc3 1 5 


Void, and Uoidable, 


Ceeptance is a taking in good part; and | 
Quaſi an Agreement to ſome A# done ne, Wa. 
befoze, which might have been done and avoided, if ſuch Ac⸗ 

| ceptance had not been by him that ſo accepted. Terms of 


the Law, 5. b. 


. 


Ak a Man be bound in a Bond with a Condition to do a parti- 
cular ſpecific thing, collateral to the Bond ; here, Ac- 1 
ceptance of another Thing in Satisfaction is no Plea; f Mother Acceptance 
but if the Condition be for the Payment of Money; tisf:&ion of a Pond is 
there, Acceptance of a collateral Thing (before the vo Plea, and where it 


Money due) is a good Satisfaction. Dyer 1. a. Per- * 


Klint SeF. 149. 


Note, the Defendant muſt plead that the Plain- But it muſt be plead- 
ed in Satisfaction of the 


tiff accepted the Thing agreed upon in full Satiſ- © 7 > | 
faction f the Sum mentioned in the Condition, 11 * 
and not in full Satisfaction of the Bond; for the 


Bond cannot be diſcharged but by Writing under Hand and Seal. Cro, 


Fac. 254.— | FROM 
| | 1 . When Money is to be 
Alſo when Money is to be paid to 2 Stranger, paid to a pant Rog *. 


there, if the Stranger accept of an Horſe or any ceptance of a Collateral 


collateral Thing in Satisfaction of the Money, it is Thing in Satisfaction pf 
the Money, is no Perfor- 


no Performance of the Condition, becauſe the Con- 1 

dition is to be ſtriqly performed in that Caſe. a f e | 
But if the Condition be, That a Stranger ſhall pay Fut if the Condition 

to the Obligee, Oc. a Sum of Money; there the O- nb. — * Obige a 


bligee being Party, &«c. may receive a Horſe, &*c, of Money:thereche Obli- 
"” gee may receive à colla. 


in Satisfaction, 5 Co, 17. Dyer 35, & teral Thing in Satisfacti 
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189 Acceptance. 3 

By Acceptance of Rent By Acceptance of Rent of the Aſſignee by the 
of Aſgoce en Levor- Leſſor, the Privity of the Contract is extin- 


. Privity of Contract is 


extinguiſhed, and Acti- guiſhgd, and the Action of Debt againſt the firſt 


au of- Debt againſt Leſſee is gone: 1 Saund 240. 2 Saund. 303, Ge. 


firſt Leſſee is a 2 28: ; 
me but it is made a Quære if it ſhould be Rent reſerved 


upon a Leaſe made of Tithes ? 1 
But after ſuch Acceptance the Leſſor, or his 


ſi h ” - - 3 5 
n_ Sn Aſſignee, may maintain an Action againſt the firſt 
rain an action of Cove- Leſſee upon his Covenant for Payment of Rent. 


nant againſt firft Leflee, | Saund. 241. | 

Acceptance - ano- The Defendant pleaded Acceptance of another 
ther Bond is naußht. Bond in Diſcharge of the Bond ſued; and held to 
be naught. Cro. Car. 85. pl. 9. A Choſe. in Action cannot be a Sa- 


tisfaction. Lit. R. 58. 


Acceptance of a Statute. Staple, after the Day 


"I. Dev of [+ Aug of Payment, is no Plea. Cro. Car. 56. 


no Plea, 


gtceptante of another Bond in Satisfaction of 


Of another Bond in Sa- d 
tisfaction of the firſt, no the fir ſt, no Plea. Ibid. 


Plea. 
A feoffment andAccep- That he enfeoffed the Paintiff of ſuch Lands in 


tance in Diſcharge of a Diſcharge of the ſaid Bill, which he accepted, 
Bill, no Plea. , held to be no Plea; Bid _ 


« * :, 


Ren pense any © Ik a Man makes a Leaſe for Yeats rendring 
Condition, and where Rent, upon Condition, That if the Rent be Arrear, 
note he may enter: Here, if the Leſſor demands the 
Rent, and it is not paid; if he afterwards accepts the Rent, (befofe 


Re· entry made) he hath diſpenſed with the Condition: But altho' 
that after the Re-entry he accepts the Rent, (due at the Day for which 
the Demand was made) that (hall not diſpenſe- with the Condition: 


Becauſe, as well before as after his Re-entry, he may bring Debt upon his 
Leaſe for Rent; and by his Re-entry the Leaſe is abſolutely avoided. 3 
Rep. 64. Acceptance of the Rent after the Condition broken, if he 
had Notice of the Breach, bars the Leſſor of his Entry; aliter, if he 


had no Notice. See 1 Leon. ib. 626. Moor's Rep. Caſe 594. 


But if the Leaſe be ofily voidable he may di- 


cn. 9 che ſtrein, for that will amount unto an Affirmance of 


then there can be no Diſtreſs, but only an Action for the Rent. See 
Cro. El. 3. pl. 6. 1 


Acceptance ſhall not 
make a void Leaſe good. 


Uhere the Concluſion of the condition in 2 
Leaſe for Years is, That then the Leaſe for Tears ſhall 
be void; there, no Acceptance of the Rent due at 


: 
- = 


any Time after Breach of the Condition ſhall make the void Leaſe 


good. 3 Rep. 64. b. For the Leaſe, which is become void by the 


Breach of the Condition, cannot be made good by any Acceptance af- 
terwards, Ibid. See Cro. El. 528. pl. 57. 9 
| But where the Leaſe But in the Caſe of a Leaſe for Life, if the Con- 
lh enn, Em. eluſion of the Condition be, That then the Leaſe ſhat! 
be void: (Becauſe it is an Eſtate of Freehold created by Livery, it can- 

i = not 


a Leaſe; but if the Leaſe becomes abſolately void, 


Atteptautel 


not be determined without Entry :) In ſuch Caſe, Acceptance of the 
Rent due at a Day afterwards ſhall bar the Leſſor of his Entry; 


this voidable Leaſe may be affirmed by Acce 


1 


for 


ptance of the Rent: But 


it is otherwiſe in Caſe of a Leaſe for Ye, wa there the Leaſe is ab- 


ſolutely void. 3 Rep. 65. 24. 
A Man lets a Leaſe for 21 Years, upon Condi- 


on that he ſhould not alien or let any Part of it 


for above three Years; and if he did, the Leaſe to 
be void, and he to re-enter. The Leſſee lets for 
above three Years; the Leſſor accepts the Rent of 
the Aſſignee, and afterwards re- enters; and it. was 


Where the Words are; 
that if the Leſſee doth 
ſuch an Act, the Leaſe 
ſhell be void, his doing 
of the Act is an abfolute 


Determination of the 
Leaſe. 


held to be a plain Breach of the Condition; and that the Acceptance 
ſhould not diſpenſe with the Condition, ſeeing that it was that it 
ſhould be void, fo it was rigs en. Cro. Car. 11 ph. tO 


512. See Cro. Eli. 528. es | 5 
Acteptance of a Rent of new Tenant is no Bar of 

a Relief due from a former Tenant ; becauſe now. 

by the 21 H. 8.c.... he may avew upon the Land 


and is not forc'd to avow upon the Perſon, Mod. 
Caſes, 887. 


Tenant in Tail makes a Leaſe ne not war- 


ranted by the Statute, rendring Rent, and dies; the 
Iſſue a the Rent, this ſhall bind him. 3 Leon. 


Caſe 365. 


S0 KY in the Caſe of an Infant where he ac- 
cepts the Rent after his full Age. ibid. 
Ik he that hath a Rent-Service or Rent-Charge, 


accepts the Rent due at the laſt Day, and thereof 


makes an Acquittance ; by this all the Arrears due 
before are diſcharged. 3 Rep. 65. b. 


The Acceptance of Rent by the Maſter of a 
Body Aggregate, ſhall not deveſt any Right, Title, 


or Intereſt, which is in him and his Fellows. II Rep. 


„A. 


a Right or Title, W any one hath to any 
Lands or Tenements of any Eſtate of Inheritance 
or Freehold, cannot be barred by Acceptance of a- 


Acceptance of the 
Rent of a new Tenant - 
ſhall not diſcharge a Re- 
lief due from a former - 
Tonant. 21 H. 8. 6. . 


Where Acceptance of 
the Rent by the Iſſue in 
Tail ſhall bind him. 


So alſo. in the Cafe 
of an Infant, 


Where, by an AG 
quittance, all Arrears 
before 9 diſcharged. 


Acceptance of Rent 
by the Maſter, ſhall not 
hurt the College where 
the Leaſe is void. 


Acceptance of Colla- 
teral Satisfaction, no Bar 
to a Title to Lands. 


ny manner of collateral Satisfaction; but by Releaſe or Confirma+ 


tion, or ſome Act tantamount, it may. 
Admiſſion, See Inſtitution. 
adniittance, See Copyhold. 
Ad quod dampnum, see Ways. 


3 Rep. r. 4, b. 


Accelſop. 


Accelſozy, 
Atttllorp, See Puincipal, 


| ; N the loweſt and higheſt Offences there are no 
Acceſſories, and where . Accefſozies, but all are Pzincipals ; as in Ri- 
| ots, Routs, Fozcible Entries, and other 
Treſpafſes Vi & Armis, which are the loweſt Offences. And ſo in 
the higheſt Dffence, which is Crimen Læſæ Majeſtatis, there be no Ac- 
ceſſozies ; but in Felonies there are Acceſſoues, both befoze and after 
the Fa. Co. Lit. 57. a, b. CE ME; 
» _ There the Principal is not attainted, but diſ- 
hen the Nhe ee. charged only by burning in the Hand, the Acceſ- 
ſory ought to be di ſory ought to be diſcharged without putting to his 
charged. Book, or burning in the Hand, altho' he were 
convicted; for he ought not to be condemned but where the Prin- 
cipal is attainted, and not where he is only convicted. Cro--Car. 566. 
Pk 3. 567; but this ſeems now to be altered by the Statute of 1 Aunæ, 
Seſſ. 2. cap. 9. See Title Pꝛncipal. EP OY 
And now by a Statute made 5 Anne Reginæ, it 
in What Trall'be Felony is Enacted, That if any Perſon ſhall receive or buy 
+ AG. any Goods ſtolen from another, knowing the ſame 
Hs to be ſtolen; or ſhall receive, harbour, or con- 
ceal any Burglar, Felon or Thief, knowingly, he ſhall be taken as acceſ- 
ſory to the Felony, and being thereof convicted, ſhall ſuffer Death as 
a Felon Convict. | ak, f 
BE 1 P2ovided, that if the Principal can't be taken, 
A NE then the Acceſſory may be proſecuted for a Miſde- * 
| Pe meanor, to be puniſh'd by Fine, Impriſonment, or 
other corporal Puniſhment. — NEE 
WhatAccellories ſtan . Atteſlozies in Petty Treaſorf Murder, Robbery, 
not have their Clergy, in or near the Highway or Dwelling-Houſe ; or wil- 
40 5 f. Mu. 4+ fully burning any Dwelling-Houſe, or Barn, having 
Corn in it, being thereof convicted, ſhall not have the Benefit of their 


Clergy. 5 
i. gans uin . Ilbere in an Appeal of Murder the Principal is 
a ies before, and found guilty of Manſlaughter, the Court diſ- 
Acceſſories after, incaſe charged all the Acceſſories before the Fact, for to 
of Manſlaughter. Manſlaughter there can be no Acceſſory before the 
Fact, but the Acceſſories after the Fact ſhall anſwer as Acceſſories to 
the Manſlaughter. Mod. (98, 645. g : 
5 An Infant may ſue an Appeal by Guardians. 
4 A Infant may bring M 646. * 
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= be Stafite nde 13 Car. 2. cap. 2. Sell. The roundatin of of K 
2. was the Foundation of inſerting. the ben. , wel, 3 r3 Tar. 2. a 
Ac etiam 5 Bills in Writs. M 


2 See ce Stat. of 13 Car. 2. Cip. 3, whi enjoins .The Cauſe of AQion 
the Certainty and th Cauſe of e to be JED In the 
particularly expreſsd in the Writ, Bill, of Pro- © 1 
ceſs which holds the Defendant to Bail. 3 Cgr. 2. Cap.2. 
An Ac etiam Bille ought not to be made out a- Where & etiems to be; 

a gainſt any Peer or 'Peereſs, or an Executor or Ad- Where nt. 

miniſtrator, or upon a penal Statute, or for any. Debt or Aﬀfumyſi un- 
der x67. nor in Action of Account Render, nor in any Action of Co- 
venant or Trover, unleſs the Damages are 107. or more: Nor in any 
Action of IT reſpaſs, or for Battery, Wounding or Impriſonment. unleſs : 
there be an Order 'of Court for it, or a Warrant under the Hand of 
one of the e of the Court, out of which the Writ.iflues for that 


er 
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1 4 


Purpoſe, * il Lond hal war Tok 
| Arozd and Satisfaction, 
Accopda and Satisfaction has Beach. | N 
Pleading, ö 


Econ is an Agreement between two at the accord with SitiC: 
- leaft, to ſatisfie. an Offence that the one en, Wi. 

- hath made to the other, whether it be a Treſpaſs, 02 ſuch 
like Thing, fo2 which he hath agreed to ſatisfie him; which, 
executed, ſhall be a good Bar in Lai to any ** to be bꝛought 
fo; the ſame Matter. 


Every Tort and Injury begets Diſcord and Vari- How Amends muſt be 
ahck, which by Accord and Concord between the ade. . 
Parties is ſatisfiable; but the Thing which ſhall be for the Amends, 

. ought to be ſome Charge to one Party, and profitable to the other, _ 
1 4 


8 Atom and Satisfaction. 


The Amends muſt not be made of that Thing which is the goo oe 
Thing of the Party injured; -asReftirorion or Redeſivery of his 8. 
c. Dyer 356, 4. In Caſes E eee the Law varies from | 


Accords, ,which 1 in 
* an ösos in 2 Bn. with 2 Condition 
Where Accepeancy aff | * 18 cht, or to do « other Matter colla- 


" a collateral Thing is a 
- good Plea to a Bord, and teral to the Bond; here, Acceptance of another 


where got. Thing in Satisfaction, is no Plea: But if the Con- 
dition be for the bay ment of Money; there, Acceptatice of a collate- 
* 8 (before the Money due) is a good Satisfaction. Dyer 1. 4. 


No 9. 4. 1 Roll, 455. 456. 3 22 Befoxc tha Bond forfcinod, 
0. - 


— 6 9 7 75 
e e Deine, Eb male 


n Note, 
-e Plaintiff accepted the Thing agreed upon, in full 


pleaded. 6 | 19 19 52 the Money mentioned in the Con- 
dition, and not in full Satisfaction of the x So for the Bond can- 
not be diſcharged but by To under Hand ond. Kal. Gro. Jos 


254, 630. Telu. 192.- de poſtes. 
3 ert a Penalty of a Bond in . FOLIAGE 
Sum is not good. of a 2 Sum _—_ be 2 gatisfaction of a. 

! greater. 466. 5. 1177 . 1 HTN Ts 
| Pie ne \ hooker "nat ak yell That che Plaintiff bad ac: 
Satisfaction, naught z, be- CE . 1 Bond in Satisfaction; bu t did not 
cauſe ne did not "ay, ſay, that the ſecond, Bond was given in Satisfacti- 


cats. 1 E s 00, and therefore nayght. Eats. 802. Se G Ei. 


Accord Wiek. M with Satisfaction is no "Fea to a — 
e broken; Becauſe the Covenants being creat- 


broken. 
» ed by the Deed, mes be diſcharged but by Deed; but 
But is good where f, ff 4 good Plea in Satis Kae p 9 Secp 74 = 
L 


broken. 
| * on a Covenant ut. 
Where Accord erecu-— fy Aae executell, 4 7 1 $a vt where PR. 


ted is à good Plea. only are to de revered; although the 


Thing for which the Accord = made, was not worth 24. Dyer 75. 
PL 25, 26. 6 * ad 9 Rep. Go. But an Accord executory is. 


not. Cro. El. 305. pl. 4. 


Chen a Duty accrues by the Deed i in Certainty, 
— _ 05 a good ag by [4 087 Bill, or Bond, to p pay a Sum % 
Money there this Duty takes its Effect by Writing, 
and ought to be diſcharged y as high a Nature. But when” no cer- 
tain Duty accrues by a = but the Action is for a Tort or De- 
fault, Oc. for which only Damages are to be F there an Ac- 


cord with Satisfaction is a good Plea. 6 Rep. 43. b 
Upon a Bond to pay 100. at the Birth of the 


Hen to plead an Ac: firſt Child, the Defendant pleaded an Accord be- 
+ tr fore the Child born, to give a Load of Lime. in 

| SatisfaQion of the Bond, and the Defendant pleads 
that the Plaintiff accepted the Lime in Satisfaction of the Bond; this 
is naught, for he ought to ſay in Satisfaction of the Sum mentioned 


in the Condition of the Bond. Cro. Fac. 254. pl. 9. 
2 5 The 


Actoꝛd aud Satis kation. 5 15 


The beſt way of Pleading of it is by way ok la- 
| risfaction, 210 not by way of Accord; for if it be ding it. 


way of Accord, the Defendant vught to pfead a a 
Execution 8 ny wats Whole ; and if he fail in any Part, his Plea 


is naught, 
But by * 2 Satisfa 


That he paid the Plaimitka I f 


&ipps he E ſay, By. way of SatisfaQi-- 
ons. Care mY 


faction of the Action, which the Plaintiff received, &c. judgment 


fi AFio. 9 Rep. 80. b. 


One Promiſe may* be pleaded in Diſcharge of Where one Promiſe 


another before Breach z but after Breach, it cannot — 8 * 


be diſcharged without a Nee in Writing, where not 


2 Mod. 44. 

In ancient Time, the pleading of abe Accbd Bos the pleading of 
without Execution was not i Sy T6 
Reſolution in Peytoe's Caſe, Wy wy: But now the Adiions will lie upon 
Law is taken to be, that mut Ricns will lie up- Wutual Agreement. 
on ſuch Agreements, and therefore ſuch Plea mall be allowed. Caſe 
againſt , Barber, Trin. 39. Car. 2. Tones 158. Raym. 450, 451. 

Mhere the Defendant pleads: ay ment of No. 50 
ney; or Delivery of an Horſe in Satisfaction, and Ts. Acceptance is 

e only Thing traver- 


the Plaintiff traverſes that he did _ aooghit — able, 
Money or Horſe in Satisfaction; 


Traverſe: Becauſt the Acre 4 & the 72 e Thing, Hob. [ 78. 


Style 239, 263. 5 Mod. 86, 

"Accord with Satisfaction is bid good bis in per- 1 Accord How Satifa- 
ſonal Actions, where, Damages _ 82 yd * Plea; and where ot. | 
| vered, but not in real Actions. 4 Fe 
70. b. But good in an Appeal 10 Mie 

But in Caſe of an Obligation there is a kart ih 
certain, and therefore-it is no Plea, either before or or Duty S * 
after the Day of Payment. Oe. 4e. 10. Plea. 

Alſumpſit to pay Money at ſeveral Days. De- 
fendant pleads,- that he paid Part befor ab Day, in an Aſſumpbt. 
and that the Plaintiff had accepted Goods for the 


Reſidue before it was due: Upon which the Plaintiff demurs; becauſe 


the Defendant ought to have pleaded, that he had given the Goods in 
Satisfaction, c. according to Pinnell's Caſe, 5 Rep. 117. and the 
Plaintiff had Judgment. 

In all Actions which ſuppoſe a Wrong Yi & lese good Plea in all 
armis, where a Capias and Exigent lay at the Com- 32 
mon Law, there an Accord is 2 good Plea. 9 Rep. | 


77. b. Poe 8 . Dyer 3 36. 


Ackions. 


The bekt way * 


955 78. b. Cre. Fac. 100. 


How to be pleaded 


rr * 
I A a 


— 
\ 
o 
" 
1 
0 * 
* 


Aciio 


io, Quide 
In real A ions ſeve- 


ral Lands by ſeveral Ti- 
can't be demanded 


In the ſame Writ. 


But in perſonal Actions 
ſeveral Wrongs 
Cauſes of Action may. 


Adtion at Common 


Law and upon a Statute 
can't be join d. 


Adtion for Debt and 
Detinue may. 


Actions of ſeveral Na. 
tures can't be join d. 


Nor Trover and Aſſmpfit. 


When there is Cauſe 
of Action in two Coun- 
ties, Plaintiff may lay 
the Action in which he 
pleaſes. | 


All real and mix'd A- 
tions are local, and 
muſt be laid where the 
Land lieth- 


| I LT 122 
b * N 
„ * 7 * Y 1 94 
f 
* 9 * ) 
k, A | 
% : . d , 4 


e 
ns, See Diſtelt. 
Kul ante. woch 

1 Slander. BE : 1 


235. ä 


In real Actions where the Title is ſet forth inthe 

Writ, ſeveral Lands by ſeveral Titles: cannot be 

8 in the ſame Writ. Trin. 7 Fac. vid. 8 
9. 87. Þ. | | _ 


= perſonal Actions ſeveral Wrongs and Cauſes | 
of Action may be comprehended in the ſame Writ. 


8 Co. 87. b. Jenk. Rep. 211. 


But an Action at Common Law and upon a 


Statute cant be join d in the ſame Writ. Jerk. ibid. 
Aktion for Debt and Detinue may be join'd, for 
they are of the ſame Nature, as in Raff. Ent. 1 50. 


pl. 13. 174. pl. 15. yy 1 6 
Otherwile of Actions of ſeveral Natures, as Debt, 
Treſpaſs, Debt and Account. Bro. Joinder in Action. 9y. 
Trover and Aſumpſi lye not together. 3 Lev. 9. 
hen there is a Tort or Cauſe of Action in two 


Counties, tis at the Plaintiffs Election to lay the 


Action in which County he pleaſes. Evone v. The- 
obald, Mich. 1 8. Car. 2. OY 

All real and mix d Actions, as Waſte, Ejectment, 
Ge. muſt be laid in the ſame County where the 


Land lieth, for they are local Actions; and ſo are 


Treſpaſles of quare clauſum fregit , and the ſame 


Places where the Wrong was done, mult be ſet down in the Decla- 


ration; 


. | 4 


Etio nihil aliud eſt quam jus poſequendi 
in judicium quod ſibi debetur. Co. Litt. 


Þ 
| 
, 
n 
; 
4 
5 
: 
F 
0 
— 
* 
; 4 


ee 
But al e e Mar ht * 
0 


Actions, as Debt, Detinue 
iy Ce. a ine Ch: 
id in any Place Where the Pheiutiff pleaſęth, ex- 
— it be againſt ap Officer, as is, before obſexved. 
Vid. Co. Lit. 282, 12935 0/11 rd, tnt 
hat Addons are local, and what tranſitory, 
vide 1 Sund. 238, 239, 2494-241 
here two Men who have ap entife joint Ha- 
mage, may bave 3 joint Aq ion upon the Caſe, 
although their Intereſts axe ſeveral, 2 Sund. £16. 
Where part of a Cauſe of Adlon atiſeth in one 
County, and paxt in another, - the Party hath Ele- 
ion to bring it in which, County be pleaſes. 
1 Lev, 286. Vid. 7 Co. 1. | 1 1 
Either an Action upon the Caſe of Trover 
and Converſion, or an Actign of Cetinue, at the 
Election of the Plaintiff, may be brought for Goods 
detained from him. 32 Car. 1. B. R. For it is hut Ju- 


in wy County, aud dic 5 


an Officer. 


Al [Perfonal Aions 


arc tranſitory, and ma} 
ere ee 


except aga 


What ARigns are 


local, ' what tranſitory , 


aud Where tu may have 
a joint Action. 


Where part of the Cauſe 
o N riles in one 

cuuty and part in auo- 
ther, the Plaiatiff may lay 
it in which he pleaſes. 


Either Trover or Deti- 
nue, at Phintiff's Electi- 
on, lies for Goods de- 
tain'd from him. 


ſtice that the Party ſhould recover his Goods detained in Specie, if 
they may be had, or elſe Damages ſuftained for detaining them, at his 


Election; for the Defendant is not injured thereby. 


gn Action of Trover and Converſion is in its 68 


Nature but an Action upon the Caſe to recover 
Damages (Mich. 23 Car. 1. B. R.) and is not brought 
to recover the Goods in Specie. But in 2 Detinue 
you recover the Things detained in Specie or the 
Value of them. | 

An Action doth lie by the Statute againſt the 
Court of Admiralty fer holding Plea of a Matter 
wEich is not within their Juriſdiction, (Mich. 22 C. 1.) 
B. R. and juſtly ; for every Juriſdiction ought to 
be kept within its own Bounds; and if any one be 
injar d by tranſgreſſing herein 
Party injured thereby, and cauſe 
Jury. 


Thexe is a Difference betwixt bringing of an 


Action and the lay ing of an Action. (Aich. 22 Car. 1. ag 


B. R 


Caſe for the ſpeaking of Words againſt one, is 
the temporal Loſs or Damage which may accrue 


to the Party againſt whom they are ſpoken, by 


the ſpeaking of them, and not the Words them- 
ſelyes, (Mich, 22 Car. 1. B. N.) For the Law . 
Words no farther than they may tend to th 
either ig his Perſon or bis Eſtate. 2 
In a Trial upon a Treſpaſs and EjeAment touch- 
ing the Title of the Land in Queſtion, altho' the 
Verdict paſs againſt the FO yet he may bring 


B. R.) : 
The Cavſe for bringing an Action upon the 


Trover in its Nature 
is an Action on the Caſe 
for Damages. But in 
Detinue you recover in 
Specie. 


Action lies by the Sta- 
tute : g1inft Court of Ad- 
mira}: y for holding Plea 
of a Matter out of their 
Jur iſdiction. 


the Common Law will relieve the 
Satisfaction to be made for this In- 


Difference betwixt 
bringing and laying an 
on. | 


Temporal Loſs which 
may accrue thereby, and 
not the Words them- 
ſelves, is the Cauſe for 
bringing an Action of the 
Caſe for Words. 


e Damage of another, 


In Treſpaſs and EjxQ- 
ment, after Trial, the 
Plaintiff may bring a new 
Action. | 


a new 


18 Actions. Wo 
a new Action for the ſame; for ſuch Trials are not final. Paſch, 23 C. 1. 
B. R. becauſe the Land is not recovered in them, but the Poſſeſſion 
only which he had at the time of the Ejectment made. 8 
A ys wn Ik one bring an Action upon the Caſe for divers 
F I Da — Words ſpoken, whereof ſome * actionable, and 
1 able, ſome not, Action ſome are not, yet the Action lies (Irin. 24 Ci 1. 
__ 66d B. R.) for them that are actionable; and as to them 
only Damages ſhall be given if it paſs for the Plaintiff; but if entire 
Damages ſhall be given by the Jury, as well for thoſe which are action- 
able, as for thoſe which are not; there, the whole Verdict is void, 
provided the Words are laid to be ſpoken - * times. # a 
* Dne may join two Debts due upon two ſeveral 
8 8 * Obligations In one Action; and ſo it is of other 
0 aten and ſo of other 8 N prong are . = ſame Nature; 
6... TS it cannot one 1n rea ions, in regar 
5 Wof real Ace * of the different Natures of them, and the 1 
| kinds of Defence that may be made in them.6 Febr. 
1650. B. &. Ha | > 
. A Inte ACT tor Amendment of the Law . 
"  molted on Entries to 2. Entries and Claims to avoid Fines are limited ſo as 
void Fines within one not to be ſufficient, unleſs upon ſuch Entry or Claim 
838 2 an Action ſhall be commenced within one Year . 
N next after the making of ſuch Entry or Claim, and 
proſecuted with Effect. | 1 . EE 
CPE SE bi Alſo that Snits in the Admiralty for Seamens 
MM. Wager mc be Wages ſhall be commenced and Ned within fix 
brought within fix Years Years next after the Cauſe of ſuch Suits or Acti- 
are ane of Action. ons ſhall accrue, and not after. 
Age, Feme Covert, wn Pꝛobided, That if any Perſon, ſo intituled to an 
CO Priſon, or ſuch Action for Seamens Wages, ſhall at the time 
OT when the Cauſe of any ſuch Action accrues, be 
fallen or come within the Age of 21 Years, Feme Covert, non compos 
mentis, impriſon d, or beyond the Seas, that then ſuch Perſon ſhall be 
' at liberty to bring their Action within fix Years next after their coming 
3 to or being of full Age, diſcovert, of ſane Memory, at large, and re- 
turn'd from beyond the Seas. ; , 
if Deſendant be be. . And further, that if any Perſon againſt whom 
yond Seas, then Plaintiff there ſhall be any ſuch Cauſe of Action for Sea- 
may bring his Action af- mens Wages, or any Cauſe of Action of Treſpaſs, 
dich Ties gs Hind by Detinue, Action ſur Trover, or Replevin for taking 
this Act, and that of away Goods or Cattle, or of Actions of Account, 
21 Face 1. c. 16. or upon the Caſe, or of Debt grounded upon any 
Lending or Contract without Specialty, of Debt for 
Arrearages of Rent, or Aſſault, Menace, Battery, Wounding and Im- 
riſonment, or any of them, ſhall at the time when the Action accrues, 
be gone beyond the Seas, that the Perſons entitled to ſuch 
Actions, have liberty to bring their reſpective Suits againſt ſuch Perſons 
after their Return from beyond the Seas, within ſuch Times as are reſpe- 
Qively limited for the bringing of ſuch Actions before by this Act, and 


by the Act made 21 Fac. 1. c. 16. 
i | 


= 
5 


By 


Actions. 
By which Statute of Jar. 1. All Actions upon 


the Caſe (other than for Slander) Actions for Ac. 
count (other than concern Merchandize) Actions of 


Treſpaſs, Debt, Detinue, Trover and Replevin, ſhall 


be commenced within ſix ears after the Cauſe of 
ſuch Action, and not after. . 1 7 


" * 4 * . * 
* * 


after Cauſe 


19 


By 21 Fac, 1. All Actions 
on the Caſe other than 
for Slander, Actions of 
Account, other than for 
Merchandize, Treſpaſs, 
Debt, Detinue, Trover 


and Replevin, muſt be 


commenced in fix Years 
of Action, and not after. 


All Actions of Treſpaſs, of Aſſault, Battery, Al gion of Tre 


Wounding and Impriſonment, within four Years 
after the Cauſe of Action, and not after. 


paſs, Aſſault and Impri- 
ſonment within 4 Vears. 


All Actions for Words 
in 2 Vears, and not after. 


* 


But Rlght of Action is 
ſaved to Infants, Femes 
covert, non compos mentis, 
thoſe in Priſon or beyond 
the Seas, 


As alſo, If Judgment, 
be revers'd by Writ of 
Error, or Motion in 
Arreft of Judgment, or 
Defendant outlaw'd, 


All Actions upon the Caſe for Words within 
two Years after the Words ſpoken, and not after. 
And the Right of Action is ſaved to an Infant, 
teme Covert, non compos mentis, a Perſon impriſon'd 
or beyond Sea, ſo as they commence their Suits 
within the Times above limited reſpectively, after 
their Imperfections removed. ; 
Peꝛovided alſo, That if in any ſuch Actions Jade 
ment be given for the Plaintiff, and the ſame be re- 
verſed by Error, or. a Verdict paſs for him, and 
upon Motion in Arreſt of Judgment, it is given 
againſt him, -or if the Defendant be outlaw'd in the Suit, and after 
reverſe the Outlawry ; in theſe Caſes, the Plaintiff, his Heirs, Execu- 
tors or Adminiſtrators, may commence a newAction within a Year after 
ſach Judgment reverſed, or 
reverſed, and not after. | 
I one takes out a Latitat within the Time limit- 
ed by the Statute for the Limitation of Actions, 
it is a good bringing of the Action in due Time; 
and he is not barred by the Statute, although he 


do not declare againſt the Party within the Time limited by 


given againſt the Plaintiff, or Outlawry ſo 


Taking out 2 Lotitat 
is 2 good bringing of the 
Action within theStatute. 


the Sta- 


tute. Mich. 1649. B. S. For the taking out the Writ of Latitat is in the 
Nature of filing an Original, and by doing it the Suit is commenced 


within the Meaning of the Statute. | 
But Note, the Party who ſues out a Latitat muſt 
have a Non 1 inventus returned by the Sheriff, and 
then he muſt enter his Writ upon the Roll, and 
afterwards file it; otherwiſe the Suing it out will 
avail him nothing. | | 
An Action of the Caſe does lie againſt one that 
does arreſt another without Cauſe. . Paſch. 1650. 
6 Man. B. S. For there is damnum & injuria to the 
Party arreſted by the doing of it. 
BVight and TUrong are the Mother of all Acti- 
ons; and therefore no Action can be brought 
without the having of a Right, and the layin 


But Plaintiff muſt get 
a Non eft inventusreturn'd. 
and enter his latitat on 
the Roll and file it,other- 
wiſe it will not avail. 


An Action of the Caſe 
lies for Arrefting ano- 
ther without Cauſe. 


* 


Right and Wrong the 
Mother of all Actions. 


of a Wrong done before the Action. Hob. 198. Alſo 5njuria and 
damnum are the Foundations of Actions on the Caſe, March 114, 194. 


here a Wrong is ex Maleficio, it dies with the 


Perſon; but where it is ex coxtraFn, it doth not. 
March 14. | 


Where it dies with 
the Perſon, and where 
nor. 


: Fo; 


20 


2 *. 
*y 


Fo every Falſity an Aftion on ties O is main- 


S 22 1 


Faiſey. + „„ 
Fb AR OE u Md Perſan wall not take away 
en ern. an Action once veſted. I Leow. Caſe 321, 
(here a-Man cannat . -have the Elect of his 


A Man. cannot bare 
adden where be an Suit, it is vain to bring an Action. 3 Ca 


293. 
| have uo Efeg of it. 402. - Injury or Wrong is done to any Body, 


RE Is, = 
— | 2 Leon. Caſe 11 
There by doing a awful Ad. by a Miſhap a 
F No. a awful A T. Damage cometh to another againſt the Will of the 
* Doer, no Puniſhment ſhall follow. 2 Leon. Caſe 116. 


cident. 
bere by Law a Man hath feveral Remedies, he may make Ute of 
which he will. Co. Lit. 145. 4. | 

In Perſonal Actions, ſereral Wron gs and Cauſes 
© Where @reial Cauſe of Action of the ſame Nature ma des comprehend- 
io cans Welt ed in the ſame Writ; as one tion Treſpaſs 


will lie for ſeveral Treſpaſſes done at ſeveral Times. 

8 Rep. 87. b. 5 Mod. 91, 92. 80 alſo Debt for Rent, upon feveral 
Leaſes. 8 Rep. 8 83. 42. 

| Attions founded both upon a Contract and Tort, 
; Where nat. cannot be joined in one, for they require not only 
ſeveral Pleas, but therein are ! different Proceſs ; as in the one, Sum- 
mons, Attachment, @c. and in the other, Attachment. I Vent. 166. 


5 Med. 91, 92. 


where the Ee, to the Action is that 
Where the Convey- which entitles the Plaintiff to his Action, it may 
ance to the Action may be traverſed. Cro. El. 169, 201. pl. 27. In every AQi- 
be traverſed. y 
on wherein a Wager of Law lies not, the Con- 
veyance to the Action, being a Thing material, is traverſable. Ibid. 
The Conſideration i The Conlideratiop in an Action on the Caſe Mp 


not traverſable. material, but not traverſable. 
Nor the Coorerfon So in Trover the Converſion is material, but 
in Trover. not traverſable, Bid. 


ME... Title ought tobe The Plaintiff declares that he was ſeiſed i in Fee in 
15 edge cnt a Con. the Manor of H. and of a Fair to be held there 
Veyance © the Action-. every Aſcenſion-day ; and that the Defendant di- 

ſturbed him to take Toll: And moved in Arreſt of 
Judgment that he ſhews not any Title, by Grant or Preſcription. 
Curia. It is but a Conveyance to the Adion, and not any Claim 
thereof as to the Right. Cro. Jae. 42. pl. 9. Alſo it is a Poſſeſſory 
Action, and is a ſufficient Title againſt a Stranger, 
without making of any ſpecial Title. Cro. Jac. 122. pl. 


7, 123. 


Poſſeſſion is a good 
Title againſt a tort feazor. 


10 Franſitory Actions, In Atfons Tranſitozpy, as Batte » Taking of 
1 any where, — N Se. the Plaintiff may alledge t e Tort ade 


a not only in another Vill, but in another County; 
(except in che Caſe of Officers, by the Statute of 21 Jac. cap. 12. of 
which ſee poſtea) and the Place cannot be travers'd without 1 vj 
, Cauſe of Juſtification local. Lutw. 1434, 1437, 1438, F450, 1451. 

I üer 


. 


— 


1 Where" Ach for recom Arreſts in inte · Aer 
ya, 22994. 52 boid? 02 z Af 01 965 
Debti, here, 


tier Caurts, fee . r 
. — a Man — for a juſt De 
— 7 9—— he draw alt his Credi tom u 


baps undes hit; yet no Action òn the 
him; Nr ade 1 4 mw En Ka But where one commences a 

againſt one in the Name of another without his Pri vic this is Mair 
tenance,: which W 4 tortious Act, and therefore an Action will lie. 


488 fhledkee 5 
Case : Ties a 1 — 


Merch: 248. L 1210. br: z rh a7 Ach , bo 19 90 mi 0ifnw 
Ft lies againſt nu Parſonufoilthe not k of e ea u; 
2 Bolkand Boar according itacthe Caſtom! che Sag ae 


Pariſh: And Hetd\)alfo that 
bach Prejudice! by the not keapi 


ing of a Bwl and 


evety Inhabitant we to Cuſtom, 


c. 2 


Baar, may have i Cv. El. 769. . Mad Cafes, 48 1. Nor Gut. is 


| no Plea to ĩt. * iv 1 . 41326 * 
Ali Man delivers Goods th 4 common Carrier; 
to carry to a certain N Af he loſes thiend, Cale © 


lies againſt him by be Cuſtom of me * 
he patio ko 

B. i A no Wen Ollie,» vt 

he takes 2 be changed upon 4 

Aſſumpſit. ' Cro. 12 4%, 152 Note: Where. H 

taken, a Promiſe is — ned. 1 Sid. "__ 

eh 852. 1. 57. 870. pl. 191 AN 1 


Pan delivers Goods to à common Cirfterits | 


carry, who is robbd of them; yet he ſhall be 
_— for _ 2 he 75 Hire * 
and ſo; implicit on him 4 
e eee 
d Man delivers a Box to cnrier to pot by: 
asks Wat is in it? He tells him, A Book and To- 
bacco, whereas there was 100 J. deſides; yet if the 


22 lies 2 27 
e of « 


$6: ſa agaioſt | as 
other Parſon who rakes 


e be 


See lab. 175 as 


e 
ro e Wu or 
the Goods. 2 


r , 4 N 94. 4 


ir Money 16ſt, 


wich other Goods th tho be 
knew not of the Money. 


. Carrier: be robbrd, he ſhall anſwer for the Mogiey : For the Plaintlf 
was not bound to tell him all the Particulars in * Box, and it was 


on the Carrier's Part to make a ſpecial Acceptance. 
Cale nes as well againſt a Common Bargemen 


See 1 Vent. 238. 


Sy 
Gs F 


without” a ſpecial Promiſe, as againſt a Common ,;; ET, : er 
Carrier by Land, -Cro. Jac. 335. f 331. But 45 0 4 


Trover cannot be bn in it. 5 Mod. "91; 92, © 
n © 
At my Fire by 
another. he ſhall have an Nw on the Caſe as 
gainſt me. 2 H. 4. 18. „ 9008 3 
A. leales to B. for Yeurs by Ingentom: B. lets 
this to C. by Parol at Will. C. negligently ſuffers 

it to be burnt down; an Actioi of the Caſt pics for 
B. againſt him: Bebuuſe B. cennot have Maſte 
C. and Bhatt liable to pay treble Damages to 


Ns 1 


"2 
Be 2 6 


Misfortuie 3 the Pra of 


7. * „I 4 Þ 
4 Jac-2 B B. R. e ph 12 d Bat it n ne for 
ie: Eva 


caſe nes for Da 
done by Fite. mage 


| Whete Caſe lies 2. 


8 _ | 


1 e 


22 1 ‚—ñ; K—êQu . 
Leſſor a inſt his Tenast at Will; or for Tears by Parol, becauſe it is 15 
the Leflor' Folly. not to bind the. Leſſee by Covenant to repair and 
| uphold; Ov - 3 g. b Gro: Eb 7771 ph-10, 784. 7 11 2 3340 FOB) | 
— eb... Ehe Plaintiff fays that he was and yet-is'poſ= 
62 mand BYS-: ſefled-of-a' Leaſe for; divers Years; then and yet to 
at: Will; for committing come, of an Houſe, and let it to the Defendant for 
Waſte, and 2 dae ; fix Months; and after the. ſix Months ended he 
m NE Toes 1295 permitted him to. ſtay in two Months jonger, during 
which Time he pulled down the Windows and other Parts of the 
Houſe, whereupon he brought this Action; and tho it was moved 
that it ought to have been an Action of Treſpaſs: as Lit. Secf. 71. is, 
where Tenant at Will deſtroys the Houſe demiſed, 
. Where he counts Pe. or Shop demiſed, Treſpaſs lies hut adjudg'd, That 


pri ug TreſpaG' or Treſpalſs'or .Caſe may be brought at the Plaintiff's 
Caſe; Election; and this Action is very proper in this 


hecauſe _ ſubjeft to an Caſe to recover bis - pe e gry ſubject. 
Action of Waste. to an Action of Waſte. (yo. Car. 187. ph *.. 
- It lies for derting . Cale was brought for diverting of an ancient 
ö A An Water: Courſe, qui rurrere romſuewiſſet Q . debui ſſet to his 
Wes ancient Mill; and moved that he had not ſhewa 
Need not h a Tit: any Title to the Water · Courſe by Preſeription, or 
otherwiſe : But adjudged for the Plaintiff, for it being laid to be anti- 
guns aqueduitys, and that the Water currere con ſueuiſſet & debuiſſet, it 
| + & 4. Ontains in it ſelf ſufficient Title, eſpecially againſt 
22 a Tort-Feazor who diverted it. Gro: Car. 500. Af- 


ber is ſufficient, 
- > << terwards adjudged without ſaying it was an 
— ancient Mill. Cro. Car. 57 5. pl. 18. 


e e e Alfp another Action was brought for diverting. 
5. — 41 ice of an ancient Water. Courſe, qui currere conſreviſſs 
uſed to water his Land, G. debuzfſet to water his Land, and for, his Cattle 
and for his to drinł, and the ſame Exceptions taken, and Judg- 
ment for the Plaintiff. Co. Car. 500. 
. r Ander Allo in an Action for cutting of a Mill-Bank, he 
the Tort. lays that he was ſeized in Fee of the Mill, but doth 
„not (ay that he was ſeized at the Time of the Cut- 
ing, and held to be ill. Gro. El. 751. pl. 8. And there is a Difference 
between the charging of a Tort-Feazor and the Tenant of the Land; 
for to charge the Ter- tenant, you miſt make a Title by Grant or Pre- 
ſeription, but none need be made againſt a Tort- Feaſor. Mod. Caſes, 313. 
The Plaintiff 1 That or rn poſſeſs'd of þ Houſe for a 
1 erm yet in being, and let it to the Defendant for 
1 ag of Pie: Ca 2 Fear, and he ſuffer it to be burnt; and moved 
. that the Plaintiff hath not ſhewn that he hath any 
Reverſion in him: But it appearing: upon the whole Matter, that the 
Action was brought after the Year expired, and the Term was then 
in being, Judgment was given for the Plaintiff OO 
A Yan fires his Furzes in his own Cloſe, and 4 Man ſets fre to his | 
ay fire the Plaintiff's: Cloſe adjoining thereto z Ae de e fre 
md he bringe his Action againſt the Defendant, on the Caſe lirs againſt 
upon the Cuſtom of England, for not ſafely and bim. | 


4 


ſecurely 


ſacarely keeping uf his Fire ? iAnd after n Werdict, the, Plaintiff, (not- 
Whitening 8 Motion in Arreſt of Judgment): had his j 1 
that the Action well lay, for it was as mich his Fire in the 
Field as in his Houſe, in the Eye of the Law. Mich. 9 Will. 3. B. R. 
Tunbereiuil & Stump. r tier 1711826 2911 27 1 So Ger i! 
Ade Title Conlptracp, where Actions will ne for diabetes ldi. 


maliciouſly indicting. 5-H "8. 20 OJ 455 | Where u Confladle 1 
ßere an Actiomi is brought againſt 4 Jpnſtable, to be ſugd. ., n 
for a Thing done by him by Vertue of His Off e 00 


buy the Statute of 21 Fac. gp. 1 1. it mult be'biought e * e 

a gainſt him in the -County whore he is Cönſtable, and the Fact Was 
dene, and not elſewhere: And he may plead the general Iſſue, 
and give the ſpecia} Matter in Evidence. And if the plaintiff be 
nonſuited, or: tlie Defendant be found not guilty, he ſhall have 
0 Coda 2 tt 0 — us 5 * i wal 
In Ations of -:5ndebitatns affurppt, or Trover, if In'Tranſitory Attiotts, 
the Defendant comes before the Rules for Pleading 2297 2n Affidavit of the 
ich, or — pleaded, _ makes Oath, That if . Rules — 
any ſuch Promiſe was made, or Battery commit- 70208, dre out, chat 
ted, or Converſion, & c. as in the Declaration 18 — Ne he Char 
mentioned, that the ſame was made or commit- vi oder Sea into 
ed in the County of S. (viz. another County Bia = r —— 
than that where the Action is laid) and not elſe ... 
where, out of the ſaid County of S. And upon the Attorney's Oath, 

hat he received the Declaration ſince the laſt Term, or but ſix 
Days, or leſs, before the End of the laſt Term, the Court will 

(unleſs very good Cauſe be ſhewn to that contrary) alter the Venue 
into the County where the Defendant ſwears that the Fact was com- 
mitted: But if the Plaintiff will conſent to give no Evidence but 
what ariſes in the County where his Action is laid; or if he will 
conſent to be nonſuited, if he doth not give ſome Evidence arifing, 
in that County; then the Court will (if they think fit) diſcharge 
ſuch Rule for changing the Venue, + 1 

Actions ariſing out of the 12 n 
Corporations; ought not to be brought in the ought to be boovghe 
Corporation- Courts; for their Privileges do only # — 
extend to the Trial of ſuch Actions which do ariſe within their owif 
Juriſdictions, and not to any others. And they ought not, by 
Colour of their particular ; Juriſditions, to entrench upon the Com- 
mon Law, but keep themſelves within their own Bounds. Lutn. 
$71, T4923. ©. TTT 
An Ackton will not lie for arreſting af a Man Where an Adion lies 
without a Cauſe, unleſs it be for an exorbitant for 1e ce 1 a Man 
Sum. Ita. quod defendens ſciens, that the Plaintiif f 
could not find Bail for ſo great a Sum, did maliciouſly cauſe him to 
be arreſted. ; Hill. 9 Will. 1 Saund. 228. Lutw. 1571, 1572. 

An Action lies upon the Statute of 8 Elizi r. 2. Secł. 4. n 
for ſuing an Action in another's Name without his ;, Av Achon i netben 
Privity, being duly proved by two Witneſſes ; the Name ſans Privity. | 
Proof ſhall be in the ſame Action. C. Fac. 188; %s. 4 2. 54. 4. 


S0 


19 00 M0 for imalitiouſly outlawäng ut Woe 
"687 i maar . e became coſly ontenig damnified: Aue 
fy i or how and where: the Action is'wo be brought, fee 
e Tc 7 Lon Cat dy. 512 od bi ol wid e Blatt 
| 4 
It lies againſt an Apparator-'for'fatſly Fwy d- 
Sa rat 995 licionſly, without any Colour en "ith of 
Citation. him to the Conſiſtory-Court upon pretenee 6f 
2 vlab{tno) :: 407 Fame); 
was 10 fuck Fans, whereof: he was:clearedat his greut Expenct 
Car. 291. fl r. Moor, Caſs 1 . . 10 „ e 
Are. FS  {n-Aﬀon hes 
from Deeds Seal roma Detd,” whereby A. 
od I ; Annuity, Cu. l pl Th [3 
Heite duch Ih 4 l It lies a for Ei y returning! 
Return of a Suramoas in 3 that he had admoniſh'd him; whereas: 
the Spiritual nt he was never warndz wheredpon'he. was exedm- 
—_ bah ut nog * and N arent 3 Jae! gy. 
FRET, 4iB$600 0) E \ Bart +> 230 
An Acton upon the Caſe doth:lis for ſpeding 
es of Words — Ben, by R Reaſon” of which he 
e acknd loſt his Marriage, or his Trade; & . For thereby 
of his Eftate, and Loſs of his Marriage, had not the ſpeaking of 'the 
Words prevented it. But where Spiel Damage is rin the Decla- 
271Spedidt Dowdees maſt rations Loſs of Trade, '&c. if the Plaintiff doth 


a him a 


£9 [3 


he proved, if lid. not, at the Trial of his Cauſe, prove his Speciat 


Damages laid in his Declaration, as well as his 

Words, he, ſhall be nonſaiced ;/- per episiores Cepita? Juſtic! Mich: 12 

2. Et per * if the: Worls in the Dcctardtion fo 1555 to be 

1 ſpoken, but no | Damage is fou then if 
Tt i af | — Words are ionable wit * 


— recore,” And this 1 have known fince 1 b the Court. 
Cale for that the Defendant being Leſſee for 

: * for hinder ing of Years; the Reverſion in Fee to the Plaintiff,” and 
be any Wafte made. the Plaintiff coming to the Houſe to ſee if there 
was any Waſte committed, or any Defe& in the 

Repairing, the Defendant would not ſuffer him to enter and view, 
per quod, Ge. And moved, that it was not ſhewn what Waſte was 
dane, and that ſuch an Action was never brought 5 but 9 chat 
the Action well lay. Coo, Fac. 478. pl. 12. 


Cate hes for threatning 


ae cur., 10 to = Oe? to buy. Stones of bim. Cro. Jac. 467. 
"Tt ties for diſturbing A Man. in bis beat in 2 


It lies for Diſturbance *_ 
n a ? g Jar. 0 80 6. 
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"Incontinency2with oe H. B. where there | 


aguinſt ea Mam for tearing off the 


8 


he may receive Damage, in Reſpect of the Increafe - 


| to maim ad beat his 
a ie Ya E Wotkmen, and all his Cuſtomers, that ſhall* come 


a * 
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- one ought to r | 
ſo as the Cattle in the Plaintiff's Cloſe ſhould not 


fUhere there are two Cloſes. contiguous, and 


come into the Defendant's Cloſe; and that the De- 
fendant did not repair the Fences, whereby his 
Cattle went out of his own Cloſe, and from thence 
into. the Cloſe of 4. B. who ſued him in Treſpaſs, 


and recovered againſt him; and lies. Cro:- Fac. 665. pl. 19. ; 


Caſe lies for ſuing out of Execiition againſt the 
Bail, after the Principal had render'd himſelf, and 


the Recognizance was diſcharged. Cro. Jac. 667. pl. 1. 


It lies for diſturbing a Biſhop's Steward to keep 
the Courts. Cro: Car. 16. pl. 88. | 

' Apon a Special Promiſe, in Conſideration that 
A. will permit B. to occupy and enjoy his Land for 
a Year, he will pay him 5 J. for it; an Action of 
the Caſe will lie here: But the Law will not raiſe 
any Promiſe upon an Iadrbitatus 4ſumpſit,or Quan: 


Actions. | 5 


epair the Fences againſt the other, of his Fence, whereby , 


Caſe for not repairing 


the Plaintiff's Cattle 
came into the Defen- 
dant's Ground, and from 
thence into the Ground 
of 7. S. who impounded . 


them, 


It lies for ſuing, out 
Execution sgainſt the 
Bail after. the Defendant 
had render'd himſelf, 
and the , Recognizance. 
was diſcharged. 

For Diſturbance in 
keeping ot Courts. 

Where Caſe will lie 
upon a Promiſe to occupy 
and enjoy an Houſe, but 
general Indebitatus will 
not lie. 


tum meruit pro occupatione terre, &*c, Nor can the Plaintiff recover upon 
an Indebitatus or Quantum Meruit, for the Enjoyment of an Houſe or 
Land, unleſs a particular Agreement to that Purpoſe be proved'at the 


Trial of the Cauſe, See Hard. R. 366. See alſo Title Aſumpſit. 


Upon an Inſimul Computaſſert, the Plaintiff muſt 


be ſure to prove the Day of the Accoynt, and Sum 


certain agreed upon, otherwiſe he will be non- 
ſuited. 


An Aﬀion upon the Caſe lies for calling one 
Whore in London But this is by the general Cu- 
ſtom of the City. The Court have ſince been divi- 
ded in Opinion in this Caſe: But it is now ſettled, 
That the Action is maintainable in the Courts of 


cedendo (hall be granted. And it is made uſe of as 
geſtion for a Prohibition on a Libel in the Eccleſi- 
aſtical Court for calling one Whore in London. 

It lies for an Inn-keeper againſt a Tallow-chand- 


ler for erecting and uſing of a Tallow-Furnace ſo 


near his Houſe, that many of his Gueſts left the 
Houſe, and many of his Family became unhealth- 
ful. Cro. Car. 510. pl. 3. 8 

In an Action for ſtopping of a Way by Pre- 
ſcription from one Man's Ground to another Man's, 
if the Plaintiff or Defendant have but an Eſtate for 


Caſe 31. 


H 


How a Declaration on 
an [nfimul Compataſſent is to 
be proved. | 


Caſe lies for calling of 
a , Woman Whore, by 
the Cuftom of London. 


In the Courts of Con- 
don only. c 


London only. And if the Action be removed by Habeas Corpus, a Pro- 


the common Sug- 


For which a Procedendo 
lies. | 
It lies for an Inn-keeper - 
againſt a Tallow. chand- 


ler. 


Where Caſe lies for 
ſtopfing of a Way, and 
where an Aſſize. 


Tears, then Caſe will lie; but if a Freehold, then an Aſſize. 3 Leon. 


here 


Attions. 


-CUhere a Man preſcribes to have as well 4 Foot. 


nne way as an Horſe-way, pro omnibus & obvniimodir * | 


fora Cart-way eearriagiis, he cannot by this Preſcription have a 
T EMSRS 77 2V7 OPT INT CRT Gere 
Cate lies for # Private, An Aﬀfon upon the Caſe lies for a Private, but 


not for a PubtickNufance, not a'Publick Nuſanee: But for a Publick Nuſance 
but an Indietment only. an Indictment only lies, becauſe the Nation is con- 
cerned, in which all Private Intereſts are included. And beſides, if 
an Action would lie, every Man may bring an Action, and by that 
Means ruin the Defendant. See Co. Lite. 56. 4. 4 R. 18 4. 104. 4. 9 R. 
113. 4. See Cro. El. 664. But where any Man hath a Special Damage, 
it lies. Cra. Jac. 446. pl. 25. „ . 
WW But if a Man digs a Ditch in the Highway, into 
Ditch in the Highway, which my Servant falls and breaks his Leg, or my 
he who receives Damage Horſe falls into it; or if I have any other Parti- 
may have his Action. cular or Special Damage, an Action lies. 2 Bulſir. 
334. 1 Rol. Rep. 124. 4 Co. 18. 4. Moore 180. Pl. 32 1. Cro. Jac. 491. 
But if it be in a com- Cale was brought for digging of a Pit in a 
mon, except 2 Commo- Common, into which Common his Mare ſtray ing, 
per nd. fell into the Pit and died, the Declaration held 
13 ©1265 not good after the Verdi. For when the. Mare 
was ſtraying, and he ſhews not any Right to the Common, the dig- 
ging of the Pit is lawful, as againſt. him. Cro. Jac. 199, 
a. . Cre a joint Action of Treſpaſs doth lie againſt 
Fn Action mul! divers Perſons, of whom ſome can be arreſted, 
cum, and others cannot, there the Action may be-brought 
. againſt them that are arreſted, and do appear by 
heir particular Names, and againſt them that are not arreſted with 
a Simul cum. A. B. C. D. &c. viz. To charge them that are arreſted, 
baut not the Parties in the Sizmnl cum, any further, 
be Aden . ce to than only to take off their Evidence at the. Trial. 
Note, The Parties in the Siauni cum muſt. be all 
of them named in the Writ, and proved to be Treſpaſſers, otherwiſe 
their Evidence will not be taken off, but they may be ſworn to give 
Evidence for the Defendant. 
| An Afton of Debt for Rent upon an Inden- 
ture, may be brought by the Leſſor againſt. the 
Leſſee, either in the County where the Leaſe was 
made, or in the County where the Lands let do lie : Becauſe there 
is Privity of Contract between the Leſſor and Leſſee. But where there 
is not any Privity of Contract between the Leſſor and Leſſee, but 
only Privity of Eſtate, as in the Caſe of an Aſſignee, there the Action 
is local, and muſt be brought only where the Lands lie. = 
$ A Pan comes to an Inn and delivers his Horſe 
G Ie la lerper to the Oſtler, and orders him to put him to Graſs, 
ſhall not anſwer for him. and the Horſe is ſtolen; there the Inn-keeper ſhall 
not anſwer for the Horſe. 8 Rep. 32 2. 
But he ſhall, if he puts But where an Inn-keeper of his own head, with- 
the Horſe to Graſs with- out the Direction of the Maſter or his Servant, 
. puts the Horſe to Graſs, which is ſtolen, there 
the Inn- keeper ſhall anſwer it. 4 Leon. Caſe 196. 
. 1 0 Tf 


Where Debt may be 
brought for Rent. 


. : s | 
= * 
a ; A | 
Actions. . We 
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%. 


Ik a Man be. robbed in the ; Houſe of an Inn- Io the Caſe of a com · 
keeper who keeps 8 common Inn, he ſhall anſwer ee 


= 


for it. 8 Rep./3254 CO. eg 
2 Servant is robbed in an Inn, the Maſter . Tbe bisfter hall bring 
the Action where his 


brings the Action, and held that it lies. Latch 126. „r 
The he gu in the Writ, ad hoſpitendum bomines, oo e 
are intended only Travellers, and not Neighbours p. ee 
or Friends, which are not travelling. 3 Ry. 48 „ 1 555 
A Pan who was a Gueſt in an Inn, went from 1 
thence to London, left his Goods with the Landlord, fad _— ors oy 
and ſaid that he would return in three or four charge an Ian-kreper, 
Days; he returned in three Days, and his Goods 0 
were ſtolen : The Inn-keeper ſhall not be chargeable ; for he is not any 
Gueſt during the Time of his Abſence, and the Int-keeper is not 
72168. — be not a Special Promiſe for the ſafe Keeping. Co. 
188. pl. 9. i VAT, e 2 ae 
* a "Mop. ores to an Inn, and leaves his 4 1 
Jorſes or s, and goes into the Town, and 1 ere, 00% ME 
returns, and in the Interim his Goods are ſtolen, Inn-heeper is chargeable. 
he is a Gueſt, and ſhall have his Action. Cro. Fac. 189. | 
2 Servant is robbed of his Maſte?'s Money in 
an Inn, the Maſter,and not the Servant, muſt bring z. CE 'the Maße 


the Action. Cro. Fac. 224. pl. 4. 225. Jets & bring the Action. 
Che Inn · keeper is anſwerable by Law for nothing 8. a 50 8 
which is out of his Inn. 8 Rep. 3 2. 6. r ST * 


I the Servant of the Gueſt, or his Companion 
commits the Robbery, the Inn-keeper ſhall not be Where the Servant or 
anſwerable ; but if he puts one to lie with him Sun Fim en of the Guett 
that robs him, then he ſhall. 8 Rep. 33. F | 
Rions how to declare upon the Writ, and much _ Directions how to 
good Matter throughout the whole Caſe. 8 Rep. — 
32, 33. See for theſe Matters, Danvers's Abr. from Fol.. 14. to Fol. 18. 


The Husband may bring an Action alone for 1 
ſcandalous Words ſpoken againſt him and his n wo 
Wife, and recover; and yet afterwards may bring Action for Word. 
another Action for to recover Damages done to his 
Wife by ſpeaking of the ſame Words : For the Baie +. bog — 
Husband and Wife are both particularly dam- 
nified by the ſpeaking of the Words: And this ſhall not be ſaid to 
be a double Vexation. Quere this, for the Law ſeems otherwiſe 
unleſs the Husband be an Inn-keeper or Trader, and hath particular 
Specia] Damage by Words ſpoken of his Wife; and in this Caſe alſo 
it is doubtful, becauſe, generally ſpeaking, where the Right of Action 
- ſurvives to the Wife upon the Death of her Husband, there both 
m _— Car. 89. Co. Fac. 501. 518. 3 Mod. 120. 1 Sid. 346. 
DODne may have an Action upon the Statute of Aion lies againſt a 
5 Eli. cap. 9. ſe#. 12. againſt a Witneſs who doth Matra not appear- 
not appear after he is ſerved with a Proceſs out of 5 Euz. caps — 


any Court of Record to appear at the Tyial, and 
hath 


* thers ought to be plead- 


= | Actions. ; 
hath had his Charges tendered him according to his Calling, having 
Regard to the Diſtance of the Place, neceſſary to be allowed, and he 
do not attend according to the Tenor of the Proceſs, having no law- 
; xt - 061 ful or reaſonable Impediment, ſhall forfeit to the 
E 28 Party injured thereby the Sum of 10 J. and ſuch 
as the Judge ſhall award. further Recompence, as by the Judge of the Court 
ws dut of which the ſaid Proceſs iſſued, ſhall be award- 
ed, according to the Lofs and Hindrance ſuſtained by the Party who. 
procured ſuch Proceſs. See Title: Coſts and Charges. A 
| Note, You maſt be ſure at the Trial to make 
good Proof of ſerving the Subpena, viz. by leaving 
| | of a true Copy of the Writ in Writing with the 
Party himſelf, and ſhewing of the Subpena,under the Seal of the Court, 
to him at the ſame Time ; and alſo by leaving with him a Shilling 'or 
more according to the Quality of the Perſon, and Diſtance of the 
Place where the Evidence is to be given. 53 4% 
EW O's Note, This Action will not lie, unleſs the Plain- 
"The Plaintiff wuft ſet tiff ſuews in his Declaration, that he was damni- 


forth in his Declaration, ; . b : 
how he js damnified. fied by the Defendant's not appearing to give his 


What Evidence to be 
given af the Trial. 


„%%“ Evidence, Marcb 29. „ = 
is no Bar to a right one. The miſtaking of an Action is no Bar or Eſtop- 
pel to the bringing of a new Action. 5 Rep. 33. 4. 
3 See Title Declaration. EY e | 
| Gor dor he un. A Man poſſeſſed of Goods, ſells them as his own, 
N which are not ſo: An Action lies for the. Diſceit, 
without a Warranty, or alledging that he knew them not to be his 
own. Showers's Rep. 66. | „ 
Ik the Plaintiff hath a joint Intereſt with others, 
yet upon Not guilty pleaded, he ſhall recover for 
ed in Abatement. his Part; and if the Defendants would have taken 
| | Advantage thereof, they ought to have pleaded it 
in Abatement: Sands v. Child, 3 Lev. 351, 354. 
TO The Maſter of a Ship takes' Goods aboard to 
NC I carry for Hire; the Goods are ſpoiled : An Action 
tors, or the Maſter of lies againſt the Proprietors, or the Maſter, at the 
the Veſſel. Plaintiff's Election. 3 Lev. 258, 259. 

Caſe for keeping ofa T. ſay. Quendam canem ad mordendum oves con- 
Dog, ad m derdum oves ſuet apud H. ſcienter retinnit, is good; for the Word 
1 ſcienter goes to all the precedent Matter, and is not 
traverſable, but ought to | proved in Evidence. Damnvers's. Abr. 19. 
Letter H. But in Cro. Car. 487. pl. 12. it was held to be naught, be- 
cauſe it was not ſaid, Sciens canem predif. ad mordendum, &c. 

| The Plaintiff declared, that the Defendant Quen- 
* 2 4 41 * dam canem ad mordendum oves con ſuet apud B. ſcienter 
ad mer dendum ovis conſuet'. retinuit &. cuſtodivit, qui quidem canis ſuch a Day 
and Place one hundred of the Plaintiff's Sheep ibid. 

invent tam graviter momordit, quod twenty of them died of the ſaid 
Biting, and the others were much hurt; and aſſigned for Error, that 
the Declaration ſhould have been, Quod ſciens canem præd ad morden- 
dum oves con ſuet ſcienter refinuit : For it may be, that he ſcienter retinuit 
1 Cane, 


Joint Intereſt with o- 


Actions. 29 
canem, and yet knew not that he was ad mordendun oves conſaet'; and 
of that Opinion was the Court. Cro. Car. 487. pl. 12. 
. Caſe lies upon the Cuſtom of the Realm for 
Dilapidations. 3 Lev. 268. | 

CUhere the Plaintiff hath declared for the ſtop- 3 
ping of the Water-courle to iy Mill, if ie be not 1 As will lie for 
ſet forth to be an ancient Mili, àn Action yt the to an ancient Mil. 
Caſe will not lie. 1. Leon. Caſe —_— 7 - 

Cale lies againſt the Party who hired a Horſe, . n ne 5 
and promis 'd to load him with ſuch a Weight; he 1 Fired Hock. ing 
loaded him with more, and hurt the Horſe. 2 Lech. | 
Caſe 131. | 

Ik a Man finds: 2 Thing, and uſes it, he is an- a | 
ſwerable, becauſe, it is a Converſion ; fo if he pound, tow to beated, 
miſuſeth it; but for negligent keeping no Law can 


Caſe for Dilapidations. 


puniſh him. Cro. Eliz. 219. pl. 6. If a Man find an Horſe, and give 
him no Suſtenance, he is not puniſhable for it. Vid. 

The Plaintiff declares, that the Defendant kept tt 6 
2 Maſtift Dog, ad mordendum porcos ſth, "which. of Cons a 
bit a Sow of the Plaintiff's ſo that e died of the porcos afſuetus. 
biting: And moved, that it is proper for Dogs to 
hunt Swine out of the Grounds : But per; Curiam. It is not lawful to 
keep Dogs to bite and kill Swine. Cro. Car. 254. pl. 5. 

"i Action lies for chaſing of his Cattle into the Pq 1 
Cloſe of J. S. for which he took them Damage pfgineifbs caches che 
Feſant, and the Plaintiff was inforc d to pay 207. Ground of J. 8. who took 
for Amends, per quod he ſuſtained Damages: And em Damage Feſant-. 
adjudged that this Action well lies in Caſe. Cro. Car. 325. pl. 7x. 
_ The. Plaintiff, pretending à Title: to Hay that 
the Defendant-had in a Field, mix d ſome of his Rot A bor 
Hay with the: Defendant's 5 the Defendant carries Goods; ,where he mixes 
it away; the Plaintiff brings Treſpaſs: And held tem with the Defen- 
that it lies not, becauſe the Intermixture -was the 


£ 


- 


Pig own Act, and ſhall not turn to the Defendant's Prejudice: 
It lies for a Tenant for Years againſt one for „ lz for' a, Tengot 
Ae his ancient Lights. Cro. Car. 325. ancient a 20 bp 
„ i af oo. mov ann $5: of e 
It lies againſt the Poſt-Maſter General for the 2 = Poll. dia, 
Loſs of a. Letter with a Bill of Exchange in it. yer. in api 284 
3 Mod. 456. per opinionem Holt tantum. Bill of Exchange, 
A Recovery. in an Action popular by Covin, or A Recovery in #'p6- 
2 Bar in the ſame by Covin, is no Plea in an pay geen by gig, 


AA. . Is nd Plea in an Actiofl 
Action ſued bona fide. rig vba pe brought. +; 
„%%% ̃ — nat NOKERTS 361 © 914 zecke 14. J. cap, 20. 
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Account, See Auditors. 
5 Ctount is a Writ which lies where a Bai. 


, Account, Quid. 
2 an Account, refuſes to give bis Account. 
In what Caſes an Ai- In all Caſes where the Party who receives Mo- 


on of Account lies, and ney, is to have any Allowance or Reward for the 


not an Action of Debt , : | | 
or on the Caſe. receiving thereof, an Action of Account-render, 


and not an Action of Debt, or upon the Caſe muſt 
be brought againſt him. 5 C 
See more on this Head in General Abridgment, Tit. Account 


from 215 to 235. | PP 
| An Action of Debt, or an Action on the Caſe ap; 
the 


Where an AQion of on an Infimul connputaſſet, lies at the Election of 
Debe, or on the Caſe Plaintiff againſt one for receiving Money of a third 
on. Perſon for the uſe of the Plaintiff, altho' he had 


no Authority given him to receive it. Hill. 23 Car 1. B. R. For it is 
the Intereſt that the Plaintiff hath in Money paid for his uſe, that 
gives him the Cauſe of Action, and it is a Receipt of the Money 
that makes the other Party liable to 
by what Authority he receiv'd it. 6 
Where an Adion lies So likewiſe where I pay Money to another Per- 
for Money receivdtomy ſon, I may bring an Ackion againſt him for ſo 
mmuch Money receiv'd by him of me to my Uſe ; 
and if upon the Trial he cannot make it appear that he receiv'd zhe 
ſame for ſome Debt due from me to him, or to be paid over by my 
Order, which he hath 77 Ge. an argon wy e det, it. 
3 „ An Action upon an. Iſimul computaſſet doth not 
Res bot br Nene Jodl; lie for Rent (alone) due and in arrear, for the Rent 
but if mix d with other demandable is certain; but if the Rent be behind, 
Things, it dos. and there are (alſo) all other Things mix d with it for 
which the Action is brought, then an Action upon, an Iuſimul comput aſſet 
may be brought for both of them together, becauſe it is uncertain 
upon the whole Matter what is due to the Plaintiff. Trin. 1651. B. S. 
" It was agreed by Sir Robert Henly and his Clerks 
3 — N before the [ord Chief Juſtice tempore Car. 2. that 
King's-Bench Office and they ſhould account every ſecond Term, which A- 
N83 greement is now practiſed. | 8 
UPI EC 5: | - Everp 


* » 


lic, oz other Perſon, who ought to render 


the Action, and it matters not 


Account. 


Enery Clerk of this Court, every Term at the 
Time, of the making up his Account, ſhall pay to 
the Officer. of this Court, who receives the Bills 
here in the Court to be filed, his uſual Fee of two 


31 
Every Clerk on ma- 
king up his Account, is 
to pay two. Shillings 'a 
Term for every Attor- 
ney who employs him. 


Shillings for every Attorney and Philazer of this Court, who employs 


ſuch Clerk to enter for him in the ſaid Court. Per Car. 


Regis. 


"Every Attorney of B. R. ſhall account ſeparately 


by himſelf at the End of every Term 3 And two, 


three or more of them ſhall, not account in the 
Name of one Clerk, as it has been lately uſed. And 
it is further order'd according to the ancient Rules 
of the Court, That if any Clerk of this Court ſhall 
ſign, or cauſe to be ſigned, any Writs, or ſhall file, 
or cauſe to be filed any Rolls in his Name for any 
other Clerk, who is in Arrears with his Account, 


Trin. 15 Car. 2. 


TEL ; 
Every Attorney is to 
account ſeparately, and 
not two ar three # one 


Clerk's Name. 


And every Clerk ſign- 
ing any Writs, or fi- 
ling any Rolls in his Name 
for any other Clerk in 
Arrears, ſhall pay all 
ſuch Arrears himſelf. 


then ſuch Clerk who ſhou'd ſign, or cauſe to be ſigned, ſuch Writs, 
or ſhould file, or cauſe to be filed, ſuch Rolls in his Name, ſhall pay 
the Arrears of the Account of ſuch Clerks, for whom ſach Writs were 
goed by him, or any Rolls filed by him. Per Car. Trin. 20 Car 2. 


COTS | 3 . : ; 1 
An Account lies not of a Thing certain; as if a 


Man delivers 10 l. to merchandize with, he ſhall +, 


not have an Account of the 101. but of the Pro- 
fits, for theſe are uncertain. Bro. Account 25. 
Danuvers's Abr. 215, 216, G . 


It one charges me as Bailiff of his Goods ad 


merchandizandum, I ſhall anſwer for the Increaſe, 
and ſhall be puniſh'd for my Negligence : But if he 
charges me as his Receiver ad computandum, I (hall 


be anſwerable only for the bare Money or Thing 
delivered. 2 Lean. Caſe 14 5. 8 75 


How the Judgment ſhall be 2painſt 2 Bailiff ad 


computandum for Money, ſee Cro. El. 806. pl. 7. 


Account lies not of a 
ing certain. 


Brownl. 5 76. See 


How it is where the 
Bailiff is to account ad 
merchandizandum, and 
where for bare Money of 
n 


How Jad ment ſhall 
be againft ah in an 
Account for Money. 


ere an Acconnt-Render is brought, if the 106 HEAT 
CUhere unt-R roug CEN 
fore Auditors. 


Defendant will plead Plene computavit, and offer to 
bring the Money into Court, that will fignifie-no- 
thing. For that in a Trial upon an Action of Account, the Jury have 


* 


nothing to do, unleſs an Account ſtated be proved; but an Account 


muſt be before Auditors, for they are the Judges, and not the Jury, 


| Paſcb. g . B. N. en \ bn 3-103 5 | 
In a Declaration in an Action of Account, as 

Receiver, and ſays. not by whoſe Hands, is naught 

upon a Demurrer; but cured by a Judgment, 


uod computet.. 2 Lev. 126. 


By the Statute of 4 & 5 Anne, it is enacted, 


That Actions of Account may be brought againſt 
the Executors and Adminiſtrators of every Guardi- 
an, Bailiff and Receiver; and alſo, by one Joint- 


6 ww 


Where a Count in Ac- 
count 'is ill -on a De- 
murrer, but cured by 
verdict. 4 44 


Ac@unt lies againft 
Executors 2nd Admini- 
ſtrators of Guardians, Bai- 


Star. 4 % Anna. 
Ienant, 


y * 
, 
. 


32 Account. 


Alſo againſt one Joint · Tenant, and Tenant in Common, his Executors and 
Tenant, and Tenant in Adminiſtrators, againſt the other, as Bailiff and Re- 
2755 ceiver, if he receives more than comes to his juſt 
gainft the other. Share and Proportion; and alſo againſt the Execu- 
tors and | Adminiſtrators of ſuch Joint-Tenant or Tenant in Com- 
Ancditors to adminiſter mon. And the Auditors appointed by the Court, 
an Oath. ® where ſuch Action ſhall be depending, are impower'd 
to adminiſter an Oath, and examine the Parties touching the Mat- 
ters in Queſtion : And for their Pains and Trouble in auditing and ta- 
0 lt king of ſuch Accounts, they ſhall have ſuch Allow- 
200 he allowed for ances as the Court ſhall think fit, to be paid by the 
Party, on whoſe Side the Ballance of the Account 
| 68 r THT 
Where Goods of three An Account was brought for the third Part of 
leeren perions are de. 28 Tun of Wine, which the Inteſtate, the De- 
each Party may bring fendant and A. B. in the Life of the Inteſtate, had 
his Aﬀtion for his third occupied in common, ad communem utilitatem eorum, 
2484 eadem pro tempore pred. to the Hands of the De- 
fendant, by the Aſſent of the Inteſtate, and A. B. to merchandize for 
their common Profit, fuerunt commiſſa: And after Verdict. moved that 
he demands an Account of a third Part of the Goods, where he alone 
ought not to demand the Account, but to join the others with him: 
2 non 2 for he may ſue, tho his Companions would not. 
ro. Jac. 410. pl. 10. | 1 | 
* of 3 The Statute of Limitations*6f Actions, 21 Jar. 
doth not extend to er- cap. 16. doth not bar the Plaintiff, who is a Mer- 
1 chant, from bringing an Action of Account-Render 
for Merchandize at any time; thoſe Actions for Ac- 
1 m ans counts for Merchandize being excepted out of the 
puraſet, they are within | Statute. But where a Merchant brings an Action 
ene Sree, on an Indebitatus Aſſumpſit, or Inſimul computaſſet, 
for Moneys due in the way of Merchandize on an Account ſtated; 
ſuch Actions are not within the Exception of the Statute, which ex- 
tends only to Accounts current. And the Reafon thereof was, be- 
cauſe it often happens, that the Merchants, who hold Correſpondence 
one with another in ſeveral Parts of the World, may have Accounts 
current between them for many Years, before they have an Oppvrtu- 
nity of conferring together, in order to ſtate their Accounts. 2. Saund. 
= 1: : "$24; 129. 1 Neur. 89, go. 1 Med. 70, 270. 
, a Or Lon. of 2 Mod. 311. 1 Sid. 465. And all other Actions 


the Statute. of Account-Render, and Iaſimul computaſſet, are 
28 Jac. tsp. 16. within the Statute of 21 Jac. cap. 16. 


low to aſigaa Breach © CUhere the Condition of a Bond is to give a 
for Non - pay ment upon true Account upon Requeſt, and the Party who is 
an Account. to give the Account, makes up his Account, and 
makes a right Charge upon himſelf, but puts more in his Diſcharge 
than he opght; the Plaintiff catmot aſſign the Non- payment of the 
Charge as a Breach: Becauſe, until the Account is agreed upon on 
both Sides, it is no Account. Bat the Breach muſt be aſſigned on the 
not giving a true Account, and then all the other Matters will follow 


= 


in Evidence. 2 = The 


Account. 33 


The Defendant after a Judgment quod romputet The Defendantenters 
. — and enters into the — ner? the Au- . 
ditors aſſigned a Day for it, and the Plaintiff dil 3 

not proceed; here can be no Nonſuit, becauſe it is 4 Diſcontinuance muft 

after judgment; but a Diſeontinuance muſt be enn 

tred, and if the Plaintiff will afterwards proceed, he muſt have a 
Sei. Fa. upon this Record 4 computandum. ' Cr. EI. 19. pl. 6. 1 

Paxiſhioners cannot bring an Action of Account pL ug 
againſt their Church-Wardens, but they may make fairen eb 
other Church. Wardens, and they ſball Have it Wardens, but che wer 
againſt their Predeceſiors. Br. Account 71.  Church-Wardens may. 
4 It my Bailiff or Receiver makes 2 Deputy, 5 WM * lies againft 
ſhall have an Account IEEE Receiver, 8 not h Dei 
not againſt his Deputy. Fim. N. B. 119. b. 4 Leon. 32. my 
In an 8 r againſt 1 Bailiff, : 6 Bel a pant 
he ſhall have Allowance of his Coſts and Expences I man DE 2 
8 ſhall not be allowed to one ſued 4 Reciver. a 

0. Lit. 172. 


A Batliff can't be charged as'a Receiver, becauſe if 
hebe char ged as Bailiff, he ſhall upon his Account -N Nr 
be allowed his Charges and Expences, which ſhall ver, And why. 


not be allowed him where he is Receiver. Rolle's 
. 119. 5 3. | | 


* 


A Pan receives the Rent due to me from my Leſ- It lies againſt one 
ſee for Life, or my Tenants; an Account lies againſt h receives my Rents, 
him as Receiver. 11 R. 2 Account 49. 5 R. 2. Account 47. 

It lies not againſt Guardian in Soccage for Co- Cs ts 
pyhold Lands. Cro. Car. 229. pl. 7. But the Lord RO ey” 


hold Lands. 
of a Manor appoints a Guardian for Copyhold gut the Lord appoints 
Lands, and he ſhall. be accountable: Alſo the Chan- a Guardian for them. 
cery 3 call all Perſons to account who act as * to be ac- 
Guardians. 3 | * 

The Writ ſhall be general, de tempore quo fuit How the Writ and 
Receptor denariorum, without ſaying by whoſe Hands; Count to be againſt a Re- 
but that muſt be ſhewn in the Court. Co. Lit. 126. 4. Bail 
But it is not ſo if againſt a Bailiff, Co. Late. 172. 4. 

Ne unques Ballivut, or Nunquam fuit Receptor How to plead an Ac- 
12 are good Pleas. 21 E. 3.60, Keil vw. 
r | Wes 

In an Account for 20 Pigs of Lead, the Defendant pleads, Never 
his Receiver thereof, but ſays not, For any Part thereof, this 1s naught; 
88 if 1 ſays, Never his Receiver, it is well enough, 2 Mod, 145. 

r ' 15 RY 
The Jury aſſeſſed Damages in an Action of Account Damages given in an 


againſt the Defendant as Receptor denariorum ; and NEN ä 


adjudged good. 3 Leon. Caſe 211. So alſo againſt 5 
2 Bailiff, bd. 881 | 


K a Ban 


good Plea before Audi. hy Fejons: Dabitatur whether it be a good Plea, or 
noz but that he was robbed of the Goods without 
his Default or Negligence is a good Plea. 1 Roll. Abr. 125, 14, 15. 
The Factor ſclls Gods ©0 I take it that where a Factor ſells his Ma- 
to one who breaks ſter's Goods to a Perfon in very good Credit and 
Reputation (and without any Fraud) and then the 


Te is thought to bea perſon breaks, that this may be a good Flea before 


good Plea. 5 
Auditors. 2 
An Arbitrament is 2 Gpon an Action of Account, and Ne unques Re- 
good Bar to the Aftion, ceptor pleaded, and found againſt him; he before the 
3 Auditors pleads an Arbitrament of all Accounts 


before the Action brought, and that he was awarded to pay 10ʃl. 
which he had paid: And held to be no Plea before the Auditors, but 
it ought to bave been pleaded in Bar of the Action. Cro: Car. 161, pl. 9. 
Acquittance, See Acceptance. 4 
| + See Parliament, | 
ars of Parliament, See 2 Statutes. 


„ — 


— 0 


Addition. 


N Addition is that which is given to a 
4K Man over and above his pꝛoper Name 
and Surname, viz, to ſhew of what Eſtate, 


Degree, oꝛ Yyltery he is of, and of what Town, Gill, oz County, 


. AMan may have di A Man may have one Addition at one Day and 
rang AGELnE on > Place; and yet may have another different 


ferent Times and Places. als * 
Addition at another Day and in another Place, 


Some Additions are ad Mich. 22 Car. B. R. For ſome Additions, viz. of 
, eee obs Eſquire, Gentleman, Yeoman, &. are no part of 


Addition, what. 


the Name, but Additions ad libitum, and as People pleaſe to call them: | 


But the Title of Knight or Baronet is Part of the Party's Name; and 
it is material to be rightly. uſed in Pleading; but the Titles of Gen- 
tleman or Yeoman are Additions ad placitum, to be uſed or not uſed. 
Mich. 24 Car. B. R. Or to be varied. ET (6 Sh 
Title of 14 Ea, no But the Title of an Earl of Ireland is not an 
Addition in England; and Addition of Honour here in Exgland: An Jrifh 
how written in our Tw. Earl in our Law is written by his Chriſtian Name 


and Surname, with the Addition of Eſquire only. Mich. 1649. B. S. 
= | 


1 


Where Robbery is a2 Aan pleads before Auditors that he was robbed 


In all Actions of Treſpaſs, and other Actions £91 
ſued by Original, where the Cauſe of Action is al- The true Addition to 
jedged to be Vi &. Armis, or againſt the Peace of kg 35 ions of I ref 

the King, a true Addition of Degree, Quality, or 


” 
1 


Myſtery, and the true and certain Place of the Abode of every De- 
fendant, muſt be put in at the Peril of the Plaintiffs Attorney. Per 
Curiam, 15 Car. .2. The Reaſon of making of this Order was this: 
Before the Act which was made for the taking away of Fines for 
Capiaturs, the Clerks of the Crown-Office uſed to take from the Judg- 
ment-Rolls all the Judgments which were entred 1 
with a Capiatur, and then they did thereupon ſue an 3 
out Proceſs of Outlawry; and becauſe, if the Ad- 
dition was not there, they could not tell certainly who was the De- 
fendant, nor where he live. OS 
Additions how to be pleaded when with a Nuper, How Additions to be 
and when without, ſee Lans 40. and Stat, 1 H. 5. Plæadedt 
cap. 5. And what are good Additions according to 1. 5. tap. 5. 
that Statute, and what not, ſee 2 Inſt. 668, 669. . 
Nn every Original Writ of Perſonal Actions, 228 and in what 
Appeals and Indictments, in which Exigent ſhall Ce re Adtrons hal 
be awarded, Additions ſhall be made to the Names Namesin OriginalWrits. 
of the Defendants, of their Eſtate or Degree or Mi- 
ſtery ; and of the Towns or Hamlets, or Places, or . 
Counties, of the which they were or be, or in which they were 
or be converſant; and if the ſaid Additions ſhall be omitted in Pro- 
ceſs to the Outlawry, the ſame ſhall be void; and that before Outlaw- 
ry pronounc'd they ſhall, at the Exception. of the Party, be. abated for 
Want of ſuch Addition. wh , 
There ought to be inſerted into all Affidavits, Additions to be infert- 
the Additions. and Habitations of the Parties who ute Affdavits. 
make them. Mich. 15. Car. 2. Per Cur. RET 
The Writ de Excommunicato capiendo muſt con- And alſo into Writs de 
tain a ſufficient Addition of the Party excommunica- E zcommunicato copiendo. 
ted, according to the 1 Hen. 5. cap. 5. or elſe the 1. f. cap. 5. 
Party ſhall not incur the Penalties of the Statute, | 
5 Bleſs. cad. 23, - ©... | | 
Ik one be of the Degree of a Duke, Marqueſs, What Addition fhalt 
Earl, Viſcount and Baron, hie ſhall have the Addi- MAG to the De- 
tion of the moſt worthy Dignity, viz. of a Duke. 


1 9. 5. cap. 5. 


* 


5 Eliz. tap. 23. 


2 Inſt. 669. | 
The Addition of the Parties indicted may be in Addition in E. liſb to 
Engliſh 5 AS Weaver, Taylor, Ge. 1 Sid. 101. | an Indictment, and goud. 


If the Defendant hath no ſuch Addition as the Where the Advantage 
Act requires, and yet appears upon Proceſs, and 7 . 
pleads, taking no Advantage thereof by Exception, chall . 
he hath loſt the Benefit of the Act. 2 Inſt. 670. By 
Pleading to Iſſue it is admitted. Cro, Fac. 610. A bad or no Additi- 
on is cured by: the Appearance of the Parties. 1 Keb. 885. | 

Foz the general Learning concerning Additions where, and in what 
Caſes they ſhall be given, ſee General Abridgment, pag. 235 & ſequ. Tir. 


Additions. | , Adjournment, 


Adjournment. 


Djournment is when any Court is deter⸗ 


| Adjournment, Quid. mined, and amgned to be kept agafn.'at 


Y another Time oz Plate. pil 
Manner of Adjourn- Bekoze the Writ of Adjourriment is read in 
_— Court, the Cryer of the Court makes Oyes three 
Subſtance of it. times; and the Subſtance of the Adjournment is to 


give Licence to all Parties that have any thing to 
do in the Court, to forbear their Attendance, and to take their Eaſe 
till ſuch a Time preciſely named, and then to attend. in Court again. 
The Meaning of the Word to Adjourn, is to put 
off any thing to another Day, and in the Senſe 
here it is to put off the Buſineſs of the Court till 
the Day that is preciſely ſet, that none ſhould be bound to needleſs 
Attendance in the mean time. For the Solemnity of adjourning, the 
Courts of Juſtice, ſee Cro. Car. 11, 12, 13, 27, 200. 1 Jones 84, 85. 
„ cj 3 E 
Dass of ajiourrrs . Every laſt Day of the Term, and every Eve of a 
the Curl. 5 Day, which is not Dies ang or a Law-Day, 
whereof there are two ſuch Days in MZzchaelmas 
Term, viz. All- Saints and All-Souls Day, and one a-piece in Hillary 
Term, Eaſter Term and Trinity Term, viz. The Day of the Purification 
of our Lady in Hillary Term, Aſcenſron-Day in Eaſter Term, and 
St. John the Baptiſ's Day in Trinity Term, the Court is adjourned ; 
and it is uſed to be done in · French two ſeveral Times, fitting the 
Court, towards the later end of the Day, a good ſpace of Time be- 
ing between the firſt and ſecond pronouncing of the Adjournment. 

A Jury which doth, not appear full, cannot be 
adjourned, for ſuch a Jury is not accounted a Jury. 
Hill. 22 Car. 1. B. R. And ſo are not bound to at- 
tend the Court, for it would be to no purpoſe. 2 | 
1 The firſt Adjournment of the Court is about 
Eleven of the Clock, and the laſt immediately be- 
fore the riſing of the Court: That all Parties that 
have Buſineſs in the Court, may the better take Notice of it, who ma 
haply be there at the laſt Adjournment, though not preſent at the firſt, 

e contra. my 


Meaning of the Word 
Adjour Ns 


Jury not appearing full, 
cannot be adjourn'd. 


Times of adjourning 
the Court. El 


Adiournments of Set , That all Adjournments of the Seſſions are in 
dons, Or. in the Peter. the Preter-Tenſe, and ſo of Indictments, Ray. - 
Tenſe. | 115. 


bas . „ 


BY 


Adjournment. 37 
Ir the Adjournment be of all Writs, Pleas, &c, e Fr ite ag 
of one common Return to another, this will not I. — 1 Ad- 
adjourn Pleas by Bill in Banco Regis; for upon theſe rg 9 
Pleas the Continuances are to certain Days, and not to common 
Returnsz and therefore upon ſuch Adjournments, all the Pleas upon 
Bills are diſcontinued. See Bro. Diſcont f. Proceſs 36. Amendment 70. 
The Juſtices of Aſſize have Powr to adjourn the ; 
Parties to Weſtminſter, or to any other Place in iti- nnn 
nere ſuo, Or out their Circuit, 47 E. 3. 2. Magn. 47 E. 3. cap. 12. 
| Charta, cap. 12. 2 bInſt. 26. 8 ; 
See the Adjournment of the Court of King's Bench from the City 
of Weſtminſter to the City of Oxford, and from thence to Windſor in 
the County of Berks, after a Venire fac awarded, i Saund. 12, and 179. 
1 Keb. 942, 943. . ae 5 
For general Learning concerning the Adjournment of the Term, &c. 
See Danv. Gen. Abridgment, Title Adjournment. — 


* 


Adminiſtratoz and Admini- 


tration. 


Baron and Feme, 
; CA. Sa. : | | 
Adininiſtrato: and Ad: | 3 ork 
miniſtration, Vide Infant. NY 
Inteſtates Eſtates. 


M's N Amitniſtrato2 is he to whom the O2di- oF | 
| A nary commits the Adminiſtration of the 4=inifrator, whar 
Goods of a dead Man fo2 Default of an Executo2: And an 
Ackion will lie againſt him, and fo2 him, as fo2 an Executoz; and he 
ſhall be charged to the Ulalue of the Goods of the dead Man, and no 


farther z and if he be nonſuited, oz a Uerdi# be againſt him, he ſhall 
not pay Coſts, 2 | 


TUhere the Payment of Money would not be for N 4 * of Money, if 


the Advantage 
the Advantage of the Teſtator, there the not pay- of the Tee N 


ing of it cannot be pleaded to be to the retarding of be pleaded. 
the Adminiſtration of his Goods and Chattels. 


| Mich. 


. 
» 


- 


38 Adminiſtratoꝛ and Adminiſtration. 


Mich. 22. Car. B. R. For the Eſtate of the Teſtator is not concerned 


All Actions are given 


to Adminiſtrators by Sta- 


cute Law : 
For the Common Law 


took no Notice of them. Ro demeſue. 


Before Adminiftrati- 
ons were granted, the 
Ordinary adminiſter d. 


No Exception can be 
taken on a Demurrer for 
want of alledging the 
bringing Letters tefta- 
mentary into Court. 


by the Payment or not Payment. 


All Actions which an Adminiſtrator can have, 


are given unto him by ſeveral Statutes. Mich. 22 


Car. 1. B. R. For the Common Law took no Notice 
of an Adminiſtrator; but it did of an Executor de 

'Befoze Adminiſtrations were granted, the Ordi- 
nary adminiſtred the Goods of the Inteſtate. 

By Statute 4 & 5 Anne Regine, For Amendment 
of the Law, No Advantage or Exception on Demur- 
rer to be taken for the Default of alledging of the 
bringing into Courts Letters Teſtamentary, or Let- 
ters of Adminiſtration, or other Omiſſions therein 


mentioned, except ſpecially ſet down for Cauſe of Demurrer. 


The Ordinary of the 
Dioceſe ſhall grant Ad- 


miniſtration of the Goods 


of Inteſtates, to whom 
Money is due for Work 
done in the King's Yards, 
Cc. Such Goods, &c. not 
to be deemed Bona nota- 
bilia. | 


Alſo, that the Ordinary of the Dioceſe, or ſuch 
other Perſons to whom the ordinary Power of the 
Probate of Wills, or granting Adminiſtration doth 
belong, do grant the ſame in relation to the Goods 
and Chattels of Perſons dying Inteſtate, ro whom 
Moneys or Wages are due, for Work done in his 
Majeſty's Yards and Docks; and that the Salary, 
Wages or Pay due to any ſuch Perſon, for Work 


in the Yards or Docks, as aforeſaid , ſhall not be deemed to be bow 


Letters of Adminiftra- 
tion revocable by an Act 
of Revocation, tho' not 
ſealed. 


notabilia, whereby to found the juriſdiction of the Prerogative Court. 
Letters of Adminiſtration may be revoked by an 


Act of Revocation without a Seal. Mich. 21 Car. 1. 
B. R. For they may be granted by the Act of tlie 
Court, as they call it, without a Seal. This I have 


heard Doctors of the Law affirm. 


The Ordinary may 
not repeal Letters of 
Adminiſtration, if duly 
granted; but if unduly, 
he may. 


The Ordinary ought not to repeal Letters of 


Adminiſtration, which he hath duly granted ; but 
if they be unduly granted, viz. to ſuch a Perſon, 
who by Law ought not to have them, he may re- 
voke them. Paſch. 23 Car. 2. B. R. For if he might 


do it in the former Caſe, this would be to make his Power arbitrary, 
which the Law abhors; but the later is but to reform an Error, which 


all Laws do allow. 


Kindred of the Half 
Blood equally intitled to 
Lecters of Adminiftra- 
tion with thoſe: of the 


'Whgle Blood; but not 


folinferit Lands. 


1 


1 


not againſt an Admini- 
ſtrator, unleſs the De- 
claration ſhews for what 


the Teltator was in- 


de bted. 


One of the Half Blood is in as equal a Degree 


of Kindred; to the Inteſtate, to have Letters of Ad- 


' miniſtration granted unto him as one of the Whole 


Blood is, Mich. 23 Car. 1. B. R. though not as to 


inherit his Lands. 


4 J 912 41. 5 
74 75 bititus Aſumpſit lies 


A. general Indebitatus Aſſumpſit doth not lie againſt 
an Adminiſtrator, nor any other Perſon. Hill. 23 
Car. 1. B. R. But if it be ſhewn in the Declaration 


for what the Teſtator was indebted, it well lies. 


* 
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2 Lev. 56. 


) 
4 


- Adminiſteats? and Adminiſtratioit, — 35 
Letters of adminiſfration granted per Carolum 


R debito modo, adjudged to be well granted in 
that Det Hill. 24 Car. 1. B. R. This was when 


the Eccleſiaſtical Juriſdiction was taken away. 


Cahere the Parties that require Letters of Ad- 
miniſtration from the Ordinary, are of equal De- 
ee of Kindred to the Inteſtate, there it is in the 
diſcretion of the Ordinary to grant them to which 
of them he pleaſeth. Paſch. G. Mich. 24 Car. t. B. R. 
For by ſo. doing, he doth neither of the Parties 


Letters of Adminiftra- 
tion granted by the King 
debito modo, held good, 


When Kindred in equal 


Degree demand Letters 


of Adminiftration, thé 
Ordinary may grant 
them to Which of them 
he pleaſes, 


Wrong; ſed Queære, Whether he may not grant them to both > 


Mhere one bequeaths a Legacy to one of his 
Kindred, and the Reſidue of his Goods to another, 
Adminiſtration ought to be granted to him to whom 
the Reſidue of. the Goods are bequeathed. Mich. 


24 Car. 1. B. R. For it appears by the Bequeſt of 


When a Legacy is be- 


queathed to one of the 


Kindred, and the Reſidue 


of the Goods to another, 


Adminiftration muſt be 
granted to the later. 


the Legacy to the Party, that he intended only to make him a Legatce, 


and not an Executor of his Goods and Chattels, 
Cahere a Man dies inteſtate, the Ordinary ſhall 


depute the next and moſt lawful Friends of the 


Perſon who died inteſtate to adminiſter his Goods. 
An Adminiſtrato2 may bring Treſpaſs de bonis aſ- 


portatis in vita inteſtati, by the Equity of the Sta- 


tute of 4 E. 3. c. 7. which gives it to Executors, 
becauſe it is in equal Miſchief, Cro. El. 384. pl. 7. 

dn Avminiſtrato2 mortgages a Term, and makes 
A. Executor, and dies ; B. takes out an Adminiſtra- 
tion de borris non of the Inteſtate, and claims the 
Refiduary Intereſt and Truſt of the Term, and that 


To whom the Ordi- 
nary ſhall grant Admi- 
niftration. 

31 E. 3. cap, 11. 


An Adminiftrator may 
bring Treſpaſs for tak- 
ing of the Inteſtate's 
Goods by the Equity of 


'2 E. 3. cap. 7. 


An Adminiftrator 
mortgages a Term, who 
ſhall redeem it. 


he may redeem. Curia. The Executor of the Adminiſtrator ſhall have it. 


Chanc. R. 224. | 
dn Aﬀton of Account lies againſt the Executor or 


. Adminiſtrator of any Guardian, Bailiff and Re- 
ceiver, per 4 & 5 Amne. Vide Title Account. + 


An Adminiſtrato2 ſhall diſtribute the perſonal E- 
ſtate equally between the Whole-Blood and Half- 
lood. 2 Lev. 173. | 
An Adminiſtrato2 may ſue for Goods before Poſ- 


' ſeſſion; ſo may an Executor. 8 Rep. 135. b. 


CUhere there is a Reſiduary Legatee, Adminiſtra- 
tion granted to the next of Kin, is revocable and 
grantable to the Legatee, tho' no Reſidue at preſent. 


* 


By the Statute made 4 & 5 N. & M. cap. 20. for 


docketing of all Judgments; It is enacted, That 


no Judgment not docketed as that Act direds, 
(which ſee in the Title Judgments) ſhall affect any 
Purchaſer or Mortgagee, or have any Preference 


Account lies againſt 
Executor or Adminiftra- 
tor of a Guardian. 

4 & 5 Ante, 

Adminiſtrator ſhall di- 
ſtribute the Perſonal Rr 
ſtate between the Whole 
and Half Blood. 


He may ſue for Goods 
before Poſſeſſion. 


Grantable to the Reſi- 
duary Legatee, and not 
to the next of Kin. 


What Judgments. hall 
affect Adminiſtrators. 


Stat. 4 & 5 Ul. & M. 


ca Ps, 20. 


againſt the Heirs, Executors, or Adminiſtrators, in their Adminiſtra- 
tion of their Anceſtors, Teſtators, or Inteſtates Eſtates. 


By 


x0 Adiiniſtratoz and Adminiſtration. 


The Diſtribution Act, By the Statute, of 22 & 23 Car. 2. cab. 10. It is 
22 & 23 Car-2. ear be enacted, That after Allowances made of Debts, Fu- 
made. neral Charges, and juſt Expences, Diſtribution of 

what remains ſhall be made amongſt the Wife and 

Children, or Childrens Children; (if any ſuch be) or. otherwiſe, to 
the next of Kin to the dead Perſon in equal Degree, or legally repre- 
ſenting their Stocks, pro ſuo cuique Jure according to the Laws in ſuch 
Caſes, and the Rules and Limitations, hereafter ſet doyn, (viz.) One 
third Part to the Wife of the Inteſtate, and all the Reſidue, by equal 
Portions, to and amongſt the Children of ſuch Perſons dying, inteſtate, 
and ſuch Perſons as legally repreſent ſuch Children, in caſe any of the 
ſaid Children be then dead, other than ſuch Child or Children not 
being Heir at Law, who ſhall have an Eſtate by the Inteſtate's Sertle- 
ment,*or be advanced by the Inteſtate in his Lite, equal to. the Share 
which ſhall by ſuch Diſtribution be allotted to the other Children to 
| whom the ſame is to be made. Vide the Statute 

38 8 at large. And alſo another Statute made 29 Car. 2. 
ERS 7 cap. 3. and 30 Car. 2. cap. 6. continued for ſeven 
Years, with Explanations and Additions ; which ſee in Title Jnteſtates 
| Eſtates; and made perpetual by an Act made 

1 Jac. 2. cap. 17. See the Titles Diſtribution and 

1 e- hd 2 * 

* e Mother ought to have the Adminiſtration + 
Fad oF... e = of the Goods and Chattels of her Child, before a 
ated: Son, or a Brother, or a Siſter. For there is a 
nearer Bond of Nature between the Child and the Parents, than be- 
twixt the Child and any other collateral Tye of Blood or Kindred ; 
and the Child can never ſufficiently ſatisfie the Obligation he hath to 
5 we Parents for om Being and Education, eſpe- 

The neareft of Blood cjally to his Mother. 1 Ventr. 414, 324. Molloy de 
1 in ad Jure Maritimo 364. And — by Ye 1 
: 1 Fac. 2. cap. 17. the Act of 22. & 23 Car. 2. cap. 10. 

and the other Act, are made perpetual. And it is alſo enacted, That 
every Brother and Siſter, and their Repreſentatives, ſhall have equal 
Share with the Mother. | 1 97 e 
4. It the Daughter marries, her Husband ſhall take 
win dei ben Wik. en Adminiſtration of her Goods, and not her Mother. 
the wife to her Husband. So alſo, if the Husband dies, the Wife, or next of 
Kin, as the Ordinary pleaſes, ſhall have Admini- 

ſtration. Hill. 21. Car. 2. Franklin v. Fruen in B. R. Shower's Rep. 251. 
AAminiſtration duly granted, according to the Sta- 

When rerocabie. tute, cannot be revoked without juſt Cauſe, as 
Lunacy, &c. 1 Lev. 157, 186. 8 - 

When ir may be re. here Adminiſtration is granted where not 
peajed by the Delegates. grantable, or inverſo ordine, it may be repealed by 
the Delegates, non obſtante the Statute. 1 Lev..305. 
An Act of Court, an gn Act of the Court was Evidence of an Admi- 


Evidence of an Admi- : ta ae 
niſtcation. - niſtration, 1 Lev. 25, without Seal, 101. 


1 Jat. 2. cap. 17. 


Adminiſtration 


7 


Adniniſtratoꝛ and Adminiſtration. 


avminiſtration ſhall be granted where the Bond 
is at the time of the Inteſtate's Death; but upon a 
ſimple Contract, it ſhall be where the Debtor was 


41 


Where Adminiftrati- 
on ſhall be granted. 


at the time of the Inteſtate's Death, unleſs there be hon motabilia ; 
which if there are, then it muſt be granted by the Prerogative Court 


of Canterbury. Bona notabilia, is where the Party 
who dies had Goods in ſeveral Dioceſes, to the 
Value of 10 J. and more: And if any other Juriſ- 


Bona notabilia, What 


they are, 


diction than the Prerogative Court ſhall grant Adminiſtration where 


there are Bona notabilia, then ſuch Adminiſtra- 
tion is void. 1 Plow. 281. Greysbrook and Fox. 


| Cro, El. 472. pl. 25. 
But it was ſaid that if the Inteſtate had three 


Pound in one Dioceſe and forty Shillings in ano- 


ther, it ſhall be Bona notabilia. 4 Leon. Caſe 342. 
adminiſtration is granted to the Obligor, this 


doth not extinguiſh the Debt, but it ſhall be Al- 


ſets in his Hands. 8 Rep. 136. 2. 

Adminiſtration is granted by the Prerogative 
Court, where the Inteſtate had not Bona notabilia 
in divers Dioceſes, it is not void, but voidable. 
8 Rep. 135. 4. ' 

The Plaintiff declares againſt the Defendant as 
Adminiſtrator ; he' pleads that he is Adminiſtrator 
cum Teſtamento annexo durante minori etate J. S. But 
doth not ſay, That J. S. is Infra ætatem ſeptemde- 
cim Annorum. And therefore it was held to be 


* 


Where old. 


What ſhall make Bo- 
na notabilia. 


5 


Adminiftration com- 
mitted to the Obligor, 
is no Extinguiſhment. 


Adminiftration where 
void. 


Where voidable. 


How to declare as Ad- 
miniftrator cum Teſtamen- 
to annexo auranie minori 
late. 


117 Years of Age. 2 


naught ; becauſe that is in the Defendant's own Conuſance, and not 


in the Plaintiff's. And when the Executor is Seven- 


teen, the Adminiſtration ceaſes. 5 Rep. 19. Cro. El. 
602. pl. 14. | 


here an Action is brought byzxan Adminiſtra- 
tor durante minors tate, he ought to ſhew that he is 


yet within the Age of 17; becauſe it is in his own 
Conuzance. 
minors. tate is {ued, there it need not be ſhewn. 
poſtea, and Tit. Exetutoꝛss. 


An Adminiſtrator darante minors ætate, cannot 
ſell any Goods, except of Neceſſity for Payment 


of Debts, or bona peritura. 5 Rep. 29. b. 


Adminiſtration was granted durante minors ætate 
of the Infant Executor, ad commodum &. proficuuns 
Executoris. Such Adminiſtrator hath but à ſpecial 


But where an Adminiſtrator darante 


Ceaſes at 17. 


How to declare for 
an Adminiftrator duranze 
minori etale, 4 


f and how againſt him. 


Cro. Fac; 590. See 


What an Adminiſtrator 


durante mincri atate, may 


do. % | 


What an Adminiftra- 
tor durante mineri ætate of 
Infant Execntor ad co- 
modum of the Infant only, 


Property ad commodum of the Infant, and not ſuch n d. 

a general Property as another Executor or Adminiſtrator hath; and 

therefore his Sale of Goods, unleſs for Neceſlity for Payment of Debts, 

or that they be bor peritura, ſhall not bind. Cro. El. 718. pl. 46. 719. 
Mhere a Man makes an Infant of tender Years Executor, if 4. 

miniſtration durante minori ætate, be granted ſpecially, ad opus, come» 

moclum G. utilitatem of the Infant, there the Adminiſtrator cannot 


M 


1 make 


Adminiſtratoz and Adminiſtration. 

make a Leaſe : But if it be granted generally, ratione minoris ætatis, 
. be may recover Debts and Duties, and make Leaſes, 

_ Good till the Executor vhich ſhall be good until the Executor comes to 
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comes to Seventeen. 


| Seventeen, and alſo (as ſome fay) till he enters. 
„When Adminiftratioa 6 Rep, 67. 4 But, per totiam Cariam, Where Ad- 


duravte 'minori de- 1 2 2 , , | 
arte minori 2 e miniſtration is granted durante minors etate, there 


termines. 
Adminiſtration ſhall not determine until the Party 


4 Years of Age, and come to twenty-one Years of Age: Becauſe the 
7 | Statute for granting of Adminiſtrations requires 


Adminiſtrators to give Bond, which an Infant cannot do. Paſch. 8 


W. B. R. See Jones 48 Joyner and Watts, contra. 
J 290 an Adminiſtration is granted cum Teſta- 


'Adminiftration cam E3 | 7 . 
Tefiamento amnezo granted enteo annexo, tO the Uſe of a Legatee, the Admini 


in Truſt, {tration determines hen the Ceſtuy que truſt comes 


When it determines. to ſeventeen Years of Age. Paſ. 13 V. 3. B. R. 
Where Adminiftrati- Ulhere an Adminiſtration is granted durante ab- 
on is granted durante ab» ſentia, it ought to be averred in the Declaration up- 
ſentis. on ſuch Adminiſtration, that the Party was then at 
uch a Place out oſ 2 . FE | * KA | 
here Adminiſtration is grante uch a Ja- 
Pier? =. ow. — "to riſdiction as the Law takes doe of, as a Biſhop, 
be granted. who hath a general Power over his Dioceſe, there 
4 the Plaintiff need only to fay, That the Letters of 
By an Ordinary. Adminiſtration were granted to him by the Biſhop, 
as Ordinary of ſuch a Place. But where the Law takes no Notice of 
the Juriſdiction of that Court where the Adminiſtration was granted, 
as where it was granted by an Arch-deacon, &&c. 
By an Archdeacon. there it muſt be faid, Cu Commiſſio Adminiſtrationis 


pred de jure pertinuit- Mich. 22. Car. 1. B. R. For where the Law takes 


Notice of a General Juriſdiction, it doth there take 
General Juridiction. Notice of the Acts done by Vertue thereof: But 
Particular Juriſdiction. Where there is a Particular juriſdiction, there it 
a = takes no farther Notice of the Acts done by Ver- 
5 tue thereof, than is made appear by the Party that 
claims any Privilege in Law by them: But the ſureſt way is to ſay 
always, (except in Caſe of a Prerogative Adminiſtration) Ci Commiſ- 
fro Adminiſtrations pred de jure pertinuit. See Cro. El. 936. pl. 12 
1 a a be done 2 8 are 
revoked, and new granted. ep. 135. b. 136. 4. 
woos _ =— Vide Seanderdy Rep. 0 : wt | 2 | 
ry "duets QTUhere a Man makes. an Executor, and gives 
ET him a Legacy, and doth not diſpoſe of the Reſi- 
Es due of his Perſonal Eſtate, the Executor ſhall not 
have it, but the * buy = ſhall cake on Adminiſtration to the Uſe 
>rat 224 1272. Of the Relations, and they ſhall have their diſtri- 
2 1c. butive Part according 10 the Statute of 23 & 23 
ee d i Nang Leser dies before Probate; bis 
uary LESAEE der, ty Legatee dies before Probate, his Ex- 
who Mall have Admin eutor ſhall have 138 and not the next 
olf Kin to the firſt Teſtator. Show. Rep. 26. 
1 Where 


7 


0 


Adininiftrato2 and Adminiſtration. — 43 
' CAhere Moneys of the Inteſtate are received by How to declate for | 
a Stranger, after the Death of the Inteſtate, the Money received. 
Adminiftrator may declare for Money received to his own Ufe.-6W. 
& M. But it ſhall be Aſſets in his Hands. 
Where any Judgment after Verdict (Note, after Adminiſtrator de boris 
Verdict only) ſhall be had by, or in the Me of, _—— E 2 
any Executor or Adminiſtrator 3 the Adna iſtrator Verdict recovered, by 


de bonis non, may ſue out Scire faciat, and take out 1 or Adminiftra- 


Execution upon ſuch Judgment. 17 Car, 2. cap. 8. iy Car.2 cap, 8. 
But where the judgment is not after Verdict, But it cannot be, for 
TY the Adminiſtrator cannot have a Sei. Fa, tu execute Want of Privity, where 
15 this Judgment for Default of Privity, but is put to 96＋ͤ—— — 
5 begin again. See Cro. Jac. 4. pl. 3. 2 | 
ve A Sctre factas,. quare dampna aſſideri non. debent, Sci. fa. upon the new 


vas ſucd out againft an Adminiftratrix upan the jv wr ans, 
neo Statute for preventing of vexatious Suits, Of. 839 M. 3. cap. ro, 


upon an Interlocutory Jadgment againſt che Intef- eee, ay e 
tate. To this, ſhe de Jae recovered 5 — ogg 
egainſt her upon Bonds entred into by the Inteſ- e ker. 
45 tate, and adjudged no Plea: Becauſe the Act doth not allow the Ex- 
ecutor or Adminiſtrator to ſay any Thing in Bar of ; 
the Action, more than the Teſtator or Iuteſtate - 7 21 vor 
could have had when living, which was only in 
Arreſt *of Judgment ; but he ſhall not be chargeable with Coſts. 
Smith's Caſe in B. R. 3 Anne. 40 
5 An Executor recovers Judgment by Default, and Admipiſtrator de bonis 
dies lateſtate, an Adminiſtration de bonis non is de genic of 25 Cr 
3 granted. The Adminiſtrator de bonit non brings a cap. 8 a sci. fa. — 
Faire facias to have Execution upon this Indgment, Judgment recovered by 
and adjudged that it did not lie, Becauſe the Sta- becauſe that — 
= tute of 17 Car. 2. cap. 8. extends only to Judgments tends only to Verdis. 
aaſter Verdict, and not by Nil dicit. Mich. 34 Car. 2. 17 Car. 2. tap. 8, 
B. R. The Words whereof are theſe: And be it Enated by the Autho- 
ry aforeſaid, That where any Judgment after a Verdi ſhall be bad by, or 
b in the- Name of, any Executor or Adiminiſtrator; in ſuch Caſe an Adminz- 
ſtrator de bonis non may ſue forth a Scire facias, and fake Execution 
upon ſuch Judgment. See Title Jeokaites. Y; "JP 
What Remedy againſt Adminiſtrators of Execu- Adminiftrators of EN 
tors in their own Wrong, ſee Title Executoz, and * Tort, 
the Statute of 30 Car. 2. cap. 7. Revived 1 Fac. 2. cap. 17, and 4 & 
5 FV. & M. cap. 24. Seck. 12. | wag 
Jt was moved in Arreſt of Judgment after a | By whom Adminiftra- 
Verdict, that it doth not appear in the Declaration n " 
by whom Adminiſtration was granted. This is good 
after a Verdict, but naught upon a Demurrer. 6. V. & M. B. R. 
An Alien may be Adminiſtrator, and ſhall have 
Leaſes for Years of Lands and Perſonal Eſtate in Her. be an 
8 __ he hath them in auter drozt: Alſo a pig ; | 
erſon o ; erlon outlawed 
Cen « 4 ”—_ 5 attainted may be an Executor. or ue 14 


Courts. 
avmiralty, See? Terms ot the Law. 


6 


Advowſon 


nt ( 


Advowlon. 


e Advowſon of a Church is the Right of 
Pꝛeſentation o2 Collation to the Church. 


Advowſon, what. T 


Co. Litt. 119. b. 
Tt may be appendant An Advowſon may be appendant to incorporeal 
to incorporeal hf. Inheritances: So my 008 Advowſon be appen- 


So may one Ad- 
— to another. dant to another. 4 Leon. Caſe 348. 


An Advowlon in Fee is deviſable. Co. El. 359. 


An Advowſon in Fee | | 
may be deviſed. pl. 19. 


{ol 


0 - 
— 
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5 Affidavit, Sce Evidence. 


Affidavit, t; i MN Affidavit, generally ſpeaking, is an Oath 

3 in Writing, \wom before ſome Perſon 
| _ who hath Authozity to take ſuch Oath, 
and ſhall be made uſe of and read in Court upon Motions, but nat 
upon Trials. , 


An Affidavit before a An Affidavit made before a Maſter of the 


Maſter in Chancery, | . got WY 
not be read in B. . no. Chancery is of no Force, nor ought to be read 


will that Court make in this Court: Nor will the Court make any Rule 
any Rule upon it. upon ſuch an Affidavit. Trin. 22 Car. 1. B. R. and 


Paſch. 24. Car. 1. B. R. it being made coram non Ju- 


dice as to this Court. Vide Style's Rep. 445, 446. 5 Bp 

An Affidavit ought to ſet forth the Matter of 
Fact only which the Party intends to prove by his 
Affidavit; and not to declare the Merits of the 
Cauſe. 21 Car. 1. B. R. For the Court it to be judge of the Me- 


Of what Affidavits 
ought to conſiſt. 


- 


rits of the Cauſe, and not the Party to ſwear them. 


L "©" 

* Tis ! »{4 » 
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Alkidabit. 


Che Plaintiff or the Defendant make an 
Affidavit in the Cauſe depending, and it may be 
fled here; but it cannot be admitted in Evi 
at the Trial of the Cauſe oy T6113 99581 Tt 


an Afivavit made againſt a Verdict is//not to 
| be admitted; Pauſch. 23 Car. 1. B. S. for the Qaths 


„Either Plaintiff or 

fendanf may make 
Affidavit in the Cauſe, 
but ſuch Affidavit may 


not be read as Evidence 


at the Tria. 


An Affdavit againft 
a Verdict not to be ad. 


of twelve Men are of more Credit than the Oath ö 
of one. Man. n 8 ut ibn | 
_ When au Affidavit has been read in Court, the 
other Party may ſee it, and take a Copy of it, 
if he pleaſes, (By Rolle, Ch. Juſtice; Paſab. 1635.) 
to make what uſe of it he can for his Advantages. 
By an Act made 29 Car. 2. cab. 3. it is enacted, 
That the Chief Juſtice, and other Juſtices of the 
Court of King's Bench, or any two of them, 
whereof the Chief Juſtice of the Court of King's 9 Tar. 2. tap. Fe 
Bench for the Time being to be one for the Court of King's Bench : 
And the Chief Juſtice of the Commor Pleas, and the reſt of the Juſtices 
for the Time being, or any two of them, whereof the Chief Juſtice of 
the ſame Court to be one for the Common Pleas: And the Lord Treaſurer, - 

Chancellor, or Barons ef the Exchequer for the Time being, or any 
two. or more of them, 'whereof the Lord Treaſurer, Chancellor, 
and Chief Baron to be one for the ſaid Court of Exchequer ; may b 
one Commiſſion or Commiſſions, under the ſeveral Seals of the re- 
ſpective Courts, impower what and as many Pexſons as tliey ſhall 
think fit and neceſſary, in - all and every the ſeveral Shires and 
Counties in England, Dominion of Wales, and Town of Berwick up- 
on Tweed, to take and receive all and every ſuch Affidavit and Affi- 
davits, as any Perſon or Perſons ſhall be willing or deſirous to make 

before any of the Perfons fo impowered,;in or concerning any Cauſe, 
Matter, or Thing, depending or hereafter to be depending, or any 
wiſe concerning any of the Proceedings to be in any of the reſpeQive 
X11111j*; ̃ •M . , 7 io 61 TTY | 
Allo the Jadge of Aſſize in his Circuit ay take Judges of Aſſe may 
and receive any Affidavit, that any Perſon ſtiall be e AfHdav its 
willing and deſirous to make before him, in or con- 


After an Affidavit has 
been read in Court, the 
other Party may take a 
Copy of it. 


Commiſſioners appoint- 
ed to take Affidavits for 
the ſeveral Courts. 


cerning any Cauſe, Matter, or Thing, depending or to be depending, 
or in any wiſe concerning any Proceedings to be in the ſaid Courts 
of Kings- Bench, Common Pleas, and Exthequer, or any of them. 
Mhich Affidavits ſhall be fled in theiri ſeveral and n 
reſpective Offices of the ſaid Courts the ſame do e e Afider 22 
concern, and then be read and uſedi in all the be icad. 

ſaid Courts as other Affidavits are; and the ſame | 

ſhall be of the ſame Effet as affidavits taken in Court are. But they 
cannot be read till the y-are file. | 


—- 6 rty- who takes the ſame Io pay but one Shik 
Mobided, that the Party who tak e A 
Dutys | 


ſhall receive but one Shilling; and alſo that the 
King's Duty ſhall be paid to the proper Officer. 


N 


No 


Age⸗pꝛaler and Age, See 


Affidavit; © 


46 


| NoDilatory Pleat - Ng Dilatory Plea ſhall be received in any Court, 
be received, au AB unleſs the Truth thereof be proved by Affidavit, or - 


davit of the Truth there- 


of, or probable Matter. ſome other probable Matter ſhewn, to induce the 


| Court to believe that the Fact is true. Vide Stat. 4. 
4 # 5 Inne cap, 5 Anne cap. | 


Before whom Affida - An Aﬀidavit touching E Cauſe depending in this 


vits are to be made. Court, muſt be made before one of the Judges of 


this Court, or Commiſlioner authorized by the Act, 29 Car. 2. c. 5. 
if the Cauſe be there depending. Mich. 22. Car. B. R. Becauſe no other 


| Perſon had Power to take the ſame at the Common Law, but a Judge 


of that Court. | WET 2 
The true Place of Habitation, and true Additi- 
rr every Perſon, who ſhall make an Affidavit, 


dn to be laſerred, n de irre into his Affdavit. Per Car. Mich. 


15 Car. 2. 


___— 
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1 | 7: Age⸗Pꝛaier and Age, 8 | 


Parol Demurrer. 


— againſt an Inkant for Lands which he 
| bad by Diſcent; there he ſhall ſhew the 
Matter to the Court, and pray, Quod loquela remaneat until 
he comes to the Age of twenty-one Pears, and ſo by the Award 
of the Court the Suit ſhall ſlay: But in a Writ of Dower, and in 

PR n an AM3e, o2 as a Purchaſoz, he ſhall not have his 
% Age, 8e 3 E 1. cap. 4%. 


5 A  Ge-PNaicr is when an Afion is brought 


3 1; Dee much good Matter in what Caſes the Heir 
Where cle Heir ball yall have his Age, and where not, in 3 Bulf. 


" Have his Age, and where 


not. Herbert againſt Binion, from p. 134. to 146. 

Hou Age ſhall be trie A the Queſtion upon a Writ of Error brought to 

upon a Fine or Recovery. reverſe a Fine or Recovery for Nonage, be, Vhe- 
ther the Party be of full Age, or within Age? it 

ſhall be tried by the Court by Inſpection of the Party during his In- 

fancy, and not by a Jury. Hill. 22. Car. 1. B. S. But there muſt be o- 

ther concurrent Proof made to the Court, as well as by viewing the 


Party, viz. by producing the Pariſh-Regiſter-Book where the Perſon | 
was chriſtened, and alſo Affidavits of ſome Perſons who can ſwear to, 


the 
2 | 
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nants of B. The Heir appears and pleads, That 


. of which the Anceſtor was in Poſſeſſion, there in MY. 


Age⸗Pꝛdier and Age. ee, 
the Time of the Birth: For the Court may be deceived, if they ſhould | 
rely only upon the View of the Party, - 

Debt is brought againſt B. upon a Bond, as 1 


Heir of A; B. pleads Rient per Diſcent prater a Re- i e ere eee 
verſion after the Death of C. The Plaintiff takes his —_ 2 2 


a Judgment for Aſſets, quando acciderint; then B. dies, tor. 


and afterwards C. dies, and the Plaintiff ſetting forth all this Matter, 
brings his Scire faciar upon this Judgment againſt the Heir and Terte- 
he is Infra Mtatem, vix. of the Age of eighteen 1 
Years, and prays that the Parol may demur, quouſ- 
que, Ge. The Plaintiff demurs, and the Court upon Argument were 
of Opinion, That he ſhould not have it, becauſe Judgment was reca- 
vered againſt his Father, and the Eſtate was bound thereby, quando 
acciderit, and that this Proſecution was only to have Execution of that 
Judgment. Lee's Caſe, 2 Anne B. R. 

The Heir at Law ſhall be allowed his Nonage 


upon a Writ of Error, brought to reverſe a com- 1 Nonage ſhall 


allowed to an Heir at 


mon Recovery, ſuffered by his Anceſtors, to the Law. and the Parol thall 


Uſe of himſelf and his Heirs ; and the Parol ſhall demur, guouſgue, Ge. 


. demur, quonſque, Gr. For the Law takes care to preſerve the Eſtates 


of Infants, who cannot take care of themſelves. The Lord Jefferies 
and his Lady's Caſe, 5 V. & M. B. R. 


CUhere a naked Right in Fee-Simple deſcerids, | 
here the Parol ſhall 


an Action Anceſtrel, brought by the Infant, the where 2 Plea, and 


Parol. ſhall demur without Plea ; but the Parol ſhall 


not demur without Plea where the Anceſtor died ſeized. 6 R. 3. b. 4. 4. 


In all Actions bronght by an Infant upon his 
own Poſſeſſion, the Parol ſhall not demur. 6 R. z. 2 28 
4. Cro. Fac. 467. Neither ſhall it demur in a Writ ffn. * 
of Dower, becauſe the Widow may die before the 


Heir comes of Age. 5 H. 5. 13. Nor in a Quare 


Nor in a Writ of Dower; 


' Tmpedit, becauſe a Lapſe may be before he comes Nor in a Quare Inpedit, 


of Age. 3 Bulſtr. 131. e | | / 
An Infant ſhall not have his Age in a Writ of 
Aſſize, becauſe it is of his own Wrong, and there Nor in an Affe. 


ſhall be no Delays in this Writ. 31 E. 3. 27. 


Noz in a Writ of Partition. 6 Nep. 4. b. Hob. 242. Nor ina Writ of Par- 
Parol⸗Demur ſhalt not be granted againſt an ion. 
Infant, when any Inheritance deſcends to him af- where a Paroi-Demut 
ter the Death of any of his Anceſtors. See Title ſhall not de granted 2. 
Parol-Demur, and 6 Ed. x. cap. 2. 8 C 1. mp. 6 

Jn a Writ of Debt againſt an Heir he ſhall. have . 
his Age, becauſe at his full Age he may diſcharge Dat be fal bare it in 
himſelf by pleading of Rein, per Diſcent, or a Re 
leaſe of his Anceſtor. 2 Inſt. 89. Danvers's Abr. 259. 

There there is Baron and Feme, the Parol ſhall where rene a. 
demur for the Nonage of the Feme, though the jvc 5 
Baron is of full Age; but it ſhall not ſtay for the 


Nonage of the Baron. See Dyer 137. pl. 24. 18 E. 3. 33. 


It 


| Agreement. g SEED 9 
. ©  Yf an Infant be in by Purchaſe or Abatement, he 
LID —— ſhall not have his Age. Carter 88. | o 
See more upon this Head in the Genera! Abridg- 


* a. a. Hts... Mato %. * _—s te * 
_ — 


* 


, | 4 Y | a 
Agreement... 


Agreement, See Diltharge. 


Greamentum eſt aggregatio Mentium in 
re aliqua facta vel facienda, viz. An Uni- 
on, Colletion, Copulation and Congun- 
tion of two o moꝛe Minds in any Thing 

Done, oz to be done. 1 Plow. 17. a. See more for Agreements execu- 
ted and executory in Title Agreements in Terme of the Law. Sil 


Agreement, what. | 


A forced Agreement A forced Agreement of the Party is accounted to 
wil che Couct compel be no Agreement; and therefore the Court will 
the Performance of it. not compel him that did thus agree to a Thing, 

| to perform his Agreement; (22 Car. 1. B. R.) For 
the Law abhors all Force and Violence. 19 i 
a An Agreement made between the Parties, only 
before it b Beten may by Parol, may be diſcharged and made void at any 
be made void by Words Time, before it is broken, by Parol. only, without 
only, without Saritai- Satisfaction; for, coder mods quo oritur, eodem mods 
cannot, EA ” diffolvitur : But after it is broken, it cannot be diſ- 

3 charged without Satisfaction. (22 Car. 1. B. R.) 
For by the Breach there is a Wrong done to the Party, which the 
Words cannot releaſe without Satisfaction: but before the Breach, no 
Injury was done to either Party, nor any of them injur'd by ſuch a 
Diſcharge. F 5 


pere! Apreemere . Ak an Agreement made by Parol to do any 

; reduced into Writing is Thing, be afterwards reduced into Writing, the 
thereby diſcharged 3 and Parol Agreement is thereby diſcharged : And if an 
2 for Non- Action be brought for the Non: performance of this 
brought on the written Agreement, it muſt be brought upon tlie Agree- 
Agreement. ment reduced into Writing; and not upon the Pa- 
rol Agreement: (Paſch. 22:Car; 1. B. R.) For both cannot ſtand to- 
gether, becauſe it appears to be but one Agreement; and that ſhall be 
taken which is the later, and reduced. to the greater Certainty by 
Writing: For, Vox emiſſa volat, litera ſcripta manet. A 


Alt v Every 


Ebery Agreement ought to be perfect, full and ; 
compleat ; for it is the. mutual Conſent.of the Par- 


5 4 44 Ns 75. 8 | 
Agreement, how to be. 


ties, and ought to be executed with a Recompence. or elſe to. be ſo 
certain as to give an Action or other Remedy for a Recompence. 


r Drs MES f 
q Parol Agreement can't diſpenſe with a Bond, 4. Parol Agreement 
though not forfeited. Cro. El. pl. 8. ond. — 


An Agreement without Satisfaction is to no pur- an Agreement with- 
poſe. Cro. Car. 193. pl. 3. ä out Satistaction ſignifies 
A voluntary Agreement is not binding in Equi- ke 1133 
ty, unleſs all be performed. Chanc, Rep. BBs :. Agreement Vas bing. 


{Uhere Pro amounts to a conditional Agree- ing in Equity. 
ment, and how to lay an Action upon mutual Pro- , 77 is a conditional 
miſes. 2 Leu. 32. p Agreement. | 
Che Plaintiff and Defendant may (by ' Agrees — Where de Pig 
ment between them) give Money equally to the N may gire 
Jury 3 . — harges where * n 
put off, they by that Means being forced to ſtay longer in Town thari 
they expected. (Mich. 1649. B. S.) For by doing this the Jur) — 
— —— — * made more favourable woo Party than the other. 
o likewiſe-they do where there is a View; and alſo give them. a Treat 
Re 3 
4 If the 9 Attorney and the Defendant's 
ttorney do agree to Things in order to the pro- Agteement between the 
ceedings in their Clients Cauſe, which are not ma- 3 
nifeſtly prejudicial ; tho the Clients do afterwards far. fal be help Cl. 
_— to r yet the Court TER 
compel the Performance of it. For as they are | 
3 2 to 8 ſuch. Agreement; and if A. the 
avoid them afterwards, it would be miſchievous i b 
No Action ſhall be brought to charge any Exe- 
cutor or Adminiſtrator upon any ſpecial Promiſe, = Agreemettt to bind 
to-anſwer Damages out of his own Eſtate, or to bs ey mon. 
charge the Defendant upon any ſpecial Promiſe to Tromiſe : Nor — 
anſwer the Debt, Default or Miſcarriage of another r or Sale of 
Perſon. © els and. D . nd, &c. unleſs in 
on, or to charge any Perſon upon any Agree- Writing. 
ment made upon Conſideration of Marriage, or up- 


on Contract, or Sale of Lands, or Intereſt therein, or ur 1 EY 
ment not to be performed within a Year, unleſs the 1 4 — 
upon the Action (hall be brought, or ſome Memorendune or Note there- 
of ſhall be in Writing, and ſigned by the party charged, or 25 1 
Perſon to be by him authorized thereunto by the ann 
Statute of 29 Car. 2:cap. 3. Of Frauds and Perjuries. Statute of Frauds and 
See Title Aſſumpſit and Executoꝛs. 6 T0 3 TR EE” 
2 for res of Goods for 10 l. or up- _ 4 : 3 
rds, hall be good, exce} tthe Buve 15 Contracts for 10 (. and 

the Goods ſold, = give ſomething 15 hay 1 05 c W ef Lon 1 = 1 
ſome Note or Memorandum in Writing of the Bar- Note in Writing, 
gain be made and ſigned by Parties, or their Agents 
lawfully authorized. 29 Car. 2. cap. 1. 

I ——— Where 
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50 Aid and Aid Paier. 
Where an n Eſtate ſhall ' Cihere an Eſtate is given to one by a law- 
de in rhe Parry. before ful Act, it ſhall- be adjudged in the Pury be- 


Ante, of}, ” foro Agreement, a it be Gage to. 2 Leon. 
1 6 | Caſe 97. | 


? pen Tenant fo2 Life; Tenant in — 
c by the Courteſp, Nc. 


. then kz that they habe only an Cats 
fo2 Life, tber ſhall pray in Aid of him tn the Reverfion: No 227) 


4 Tenant. for Life, or Tenant. i in Dower may pray in Aid of. 21 
ſuch Perſons as are in Remainder of Eſtate in the Lands for whichi he 


Aid-Praier. Quid: 


"i impleaded: 1649, 21 Julii, B. S. For they are all. concerned, by 


Reaſon of their ſeveral Intereſts to defend the particular Eſtate upon 
which their Remainders do depend. 


Where two claim. from one and the fins Daw — 


en two claim from ſon, neither of them ſhall have Aid of him, for his 


the fame Perſon: there | 
ſhall not be Aid3 and Intereſt is ſaved whoſoever of them recovers; und 


a: im. therefore to grant the Aid to him when his Inte- 
| reſt cannot be loſt, would be in; vain. 2 H.. 12. 
The Reafon of mand. The Reaſon of granting Aid where the Witg's 


ing Aid in the. Caſe of 
by 24 Tenant is fued m a Clauſum fregit, is, becauſe there 


In what Actions to be May be a Prejudice come to the King, and by m- 


gtanted. mon Intendment the Freehold, is the Cauſe of the 


Actiop; but the King's Grantee in Fee, ſhall not have it, neither doth 
it lie in any Action where the Freehold cannot be intended os be the 
Cauſe of the Action. Danv. Abr. 269. 1 1 0e n. 
- Where upon'a general Upon a general Allegation that A, Str anger. was 
Allegation for Leſſee for ſcized.j in Fee, and leaſed to him for Life or Vears, 
Life: „ ſball not have an Aid-Praier,; - Becauſe it yuld 
Wy 63 4 jm Fee be in vain to grant it, when the Leſſee may plead 
buors de ſon Fee, as well as his Leſſor. Bur upon 
Special Matte 5 diſcloſed, he ſhall babe it of his Leſſor who is Very 
Tenant. ep. 21. 4, 6 =o 2 e 


"Tent in 101 ay Tenant in Tail fall have Aid of the, King but 
haveAid of the Kidg,not not of a Common Perſon. Cre, EI 417 pl. 119. 


" Common'Petſon. A Beverſioner may come in by Aid-Praier;: or 


. erachtet may elſe may come jn voluntarily, and pray to en re- 
pray to be received. - ceived... Law, B66: fir) ig 1 5900 3 
Aid. Praier N Dee the Lax Rene Aid- Praier in a km, 
den, Lu. 860, to . | | nf; 


CY 6, * - , þ * 5 = = 7 4 &- == 
” - * s £# 
1 ” "=P 1110 9 „t „„ v7 ©- 4 


, .N | — * The 


Ait 


. _ - 
- » ata * 
1 WS Is P 


Aid and Aid Prater, | 


The Court refuſed. to grant an Aid-Prajer'for 
Tenant in Ejoctment, becauſe he may 


the King's 
have _ Inconſulto at any time before Verdict, 


1 have a Writ de Rege inconſaulio. 
It the King's Farmer be ſuod upon bis own 


without an 'Aid-Prater. ' Mich. 33 Car. 2. See. Cro. El. 


51 


* 4 
Not for the Ki 
Tenant i in Tutu 


Where the King's 


Grant, made by him after the Grant of the King, farmet ſuali nor have its. 


he ſhall * have Aid. 1 Rol. Abr. 165. Pl. 1. 


A ſuffitient Cate fo 


In a Rege Iucomſulto, a ſufficient Cauſe of Aid Aid muſt appear in 2 


muſt appear in the Writ, elſe it ſhall not be al- , 44/«/t 


joweil. 2 Inf, 269. But if the Writ contains a 
ſafficient Cauſe, this is not traverſable, or to be 


denied, but in Chancery, from whence the Writ comes. 


208, ao, 239» 1 Roll; Abr. . 2 
 CUhere the Letters Patents, or other Cauſe of 
Aid-Praier, are void, Aid ſhall not be granted. 
2 I»ft. 269. 1 Roll. Abr. 1 5h. Nl. 10. is Maine. 
3 The King's Teuant at WII mall have Aid of 
= the King: 4 H. 6. 11. Allo the Kings Copyhold- | 
W Tenant. That have it. 1 Roll. r. 158. Pl. 2. 
No Perſon ſhall pray in Aid of the King) who 
is not privy to the King's Grant. \Daev. Alu. 158. K. 

Fog the ſeveal Ways of Praying, and having 
Aid. See 1 Rob, Rep. 206, a0, 293. Moor 844. 

-CUpon the Aid-Praier, or a Writ de Rege Nrcon- 
ſalto, the Award is, uad Tenens Ie | Deftwline ſe- 
quatur penes Dominum Regem; and Ne Tenant or De- 
endant ought to remove the Record into Chancery. 

In caſe of an Aid-Praier, the Plea is not put 
Ine Die. Ibidem. 
Aid lies in an Ejectment for the Defendant when 
the Title comes in Queſtion : Alſo it ſhall be grant- 
ed for a Defendant in Treſpaſs, becauſe he is to 
with —=-Daexv: Abr. 286. 80 
alſo for a Bailiff to the Lord of a Town: And ſo for 
Tenant at VIII. Ibidem. 

Where Defendant, Leſſee for Life, ſhall have Aid 
of the Leſſor, or him in the Reverſion, tho' he 
may vouch him. Darv. Abr. 291. As alſo Tenant 
by Courteſy, and Tenant in Power. idem 287. 

In Treſpaſs for cutting of Trees, Defendant ju- 


1197 


Me tryable. 


| x Fol. Rep 


| Where Aid ſhall wot 
8 Ti il * — | 


* King's * Tenant 
at Will, and Copyhold 
Tenant, ſhall have it. 


None but Privies ſhall 
have it. 


The ſeveral Ways of 
praying and having Atd. 


How the Award 1 up- 
Kid ꝓrgieg, ora W 


27 K ege — ts. | 
2 Inſt. 26 9. 


The Plea is not put 
fine Die. 


It lies in Ejectment. 


Where in Treſpaſs. 


For a Hailif, 2 
For a Tenant at Will. 
For Leſſee for Life. 
For Tenant by Cour- 


tely. 
For Tenant in Dower, ' 


ſtifies for Common of Eſtovers, as Leſſee for Years to J. S. by Pre- 


or for the Cauſe aforeſaid > the Defendant ſhall 


not have Aid, becauſe the Iflue is all in the Perſon- 


ſcription : If Iſſue be, whether he cut them down of his own Wrong, 


Not grantable where 
the Iſue is all in the 


alty. 21 E. 3. 41. But if Ifſuve had been taken Perionalty. 


upon the Right of Eſtovers, he ſhould have had 
it. Danu Abr. 291. - 


= 


—— — — 


5" Aid P2ater..- 


It lies not in rover: It lies not in Trover, becauſe 1 is a perſonal 


— Action, and for à Chattel only. Cro. Bliz.- 692, 


Foxley verſus Anneſley, and not local. Mod, Caſes. 785. 
Where 2 Reſponds TUTIhere a Plea is ſuffſcient and Aid is denied, 
duſter, and where Judg- there ſhall be a Reſpon deas. Ouſter; but where it is 
enn. inlſufficient there ſhall be Judgment. Mo. Cafe. 783. 
;\ When Aid-Praier-lies Jt Perſonal» Actions, Aid'!doth not ſie of x 
— in Common Perſon till after Iſſue joined upon the 
; Right of the Matter, but not upon the Gene- 
ral Iſſue; becauſe it doth not appear to the Court, whether the Right 
will — in Queſtion or no; and if it doth not, there is no Cad 
of Aid. Hard. 179. It cannot be nn in another ur e Im- 
parlance. : hide. 


When in Real Actions perſon lies before: Iſſue joined "becauſe there the 
Title of him in Reverſion or Remainder. appears by the Plea. Tbidem. 
For without ſhewing, he cannot draw his Plea. ; 
. Tenant in Tail ſhall not have: aid of bim 
e a in the Remainder in Fee, for that he bicmſelf 
N hath an Inheritance. 1 Rok Abr. 187. Pl. 2. 
Leſſee for Life tall Leſſee for Life, Remainder in Tail, Remainder in 
in Tail, 0 Remainder Fee,” the Leſſee ſhall have Aid of both Remainders 
in Bee.” at one time; becauſe they begin together, and de- 
| N pend upon the firſt Eſtate. 11 I. 4. 63. b. Danv. 299. 
. See * aſs Learning on this Head in the Gem. " It 


Ad of the Queen, 8c. from from fol. nnn P 


In Real "Atans, Aid- Prajer of A Comddon 
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cap. 4. 31 H. 8. cap. 16. 


(53) 


8 — —_— * 


Alien. 


5 See Denizen. 
4 


F Altens, who are Perſons boꝛn out of 
the King's Allegiance, there are two 


Aliens, who are. 


ſozts, viz. Alien Friends, which are of thoſe Countries 


which are in Peace and League with us; and Enemies, 
who are of thoſe Countries which are in Tar with us. 


The ſeveral Statutes relating to Aliens. x R. 3. 
cap. 9. 14 H. 8. cap. 2. 21 H. 8. cap. 16. 5 Elix. 


By an Act made at the Parliament held 29 Car. 2. 
cap. 6. For the Naturalization of Children of His 
Majeſty's Exgliſh Subjects born in foreign Coun- 
tries during the late Troubles, | 
Sete the Statute, who are particularly naturaliz'd, 
and how, and in what Manner all others ſhall be 
naturaliz d. | | 

It is the Place of the Birth that makes the Diſ- 
ability of an Alien to have Lands; the Blood is 
not the Diſability, but Place of the Birth. Cro. Fac. 


539. pl. 7. See Co. Lit. 8. a. 


Tf an Alien hath a Son Alien, and afterwards 
the Father is made a Denizen, and hath another 


Son; here the ſecond Sen ſhall inherit, tho' the 
elder Son be alive. Cro. Jac. Ibid. 


Regularly there are two Incidents neceſſary to 


make a Subject born; Firſt, That his Parents at 


the Time of his Birth be under the actual Obedi- 
ence of the King: Secondly, That the Place of his 


The ſeveral Statutes 
relating to Aliens, 


t X. 3 cap. 9. 
14 . 8. cap. 2. 


21 H. 8. cap. 16. 5 Elz. cap. 4. 32 P. 8. cap. K | 


For naturalizing of the 
King's Subjects born be- 
yond Sea, and how it is 
to be. 


29 Car, 2, cap. 6, 


It's the Place of the 
Birth that makes t 
Diſability, not the Blood. 


An Alien hath an Alien 
Son, and then the Father 
is made a Denizen, and 
then hath another Son, 
the ſecond Son ſhall in- 
herit. 


W ho ſhall be ſaid to be 
an Alien, and who a 
Subject. 


Birth be within the King's Dominions. 7 Rep. 18. 4. Calvins Caſe. 
Thole which were born in Nor mandy, and un- 
der the actual Obedience of the Kings of Exgland, 
were Subjects born. 7 Co. 20. b. So are thoſe which are now born in 
the Exgliſp Plantations. Vaugh. 297. 


P 


Foreign Plantations, 


No 


* 


No Perſon of 18 Years old or upwards ſhall be 


All Perſons to be na- + 2 N 
turaliz'd 3 take the NAturaliz'd or reſtor'd in Blood, unleſs they have 


Oath of Supremacy and received the Sacrament within { Month before the 

Ategiance, 20d receive Bill exhibited, and taken the Oath of Supremacy 
7 Tac, 1. cap. 2. and Allegiance, 7 

\ Cnildren of ande. Ik one of the King's Ambaſſadors in a Foreign 

Subj-Qs. * Country hath Iſſue there by his Wife, being an 

' Engliſh Woman, by the Common Law they are 

Natural-born Subjects. 7 Rep. 18. 4. See the Statute of 25 Ed. 3. Seſſ. 2. 

| gn ͤ Exgliſb Merchant living beyond Sea for mer- 

8 * NN chandizing, marries a Wife there, and hath a Child 

ſhall be a Denizen. by her, and dies; this Child is born a Deni- 

zen, and ſhall be Heir to him; and it is not mate- 

rial, though his Wife be an Alien, ſays Cro. Car. 605. pl. 5. 602. Says 

March gi. the Iſſue (hall be a Denizen, though he marries an Alien. 

And alſo in Cro. Car. 601. pl. 5. 602. = | 

An Alien may. purchaſe Lands, but the King up- 


Ati hoſe, f "WL 
— the King after Office on Office found ſhall have it. Co. Lit. 2. b. But 


ſhall have it. nothing veſts in the King till Office. 1 Leon. 47. 
4 Leon. 82. | : | 


How an Alien-born An Alien⸗boꝛn may be pleaded in Abatement or 
may be pleaded. Bar; if it be pleaded in Abatement, the Plaintiff 
may reply, That he is Indigena, born at B. in Com. 
S. and not Alienigena, & hoc petit quod inquiratur per 
Patriam, &*c. Raſtal's Entries 244. a. & Mich. 8 VJ. 
"Y B. R. See Calviu's Caſe. 7 R. 1. 9. b. But where the 

W Defendant pleads in Bar, That the EN it an 

Alien. born, there the Plaintiff muſt reply, That he & 

Indigena, born at C. in Com. D. And then the Defendant muſt again 
| ſay, That the Plaintiff is an Alien, born at Roan, &c. 
„„ beyond the Seas. Abſque hoc That he is Anglicus de 
Nativitate- And the Plaintiff muſt take Iſſue upon this Traverſe, Raf. 


549. b. 550. 4. Mich. 8 V. B. R. BIR 
| A Deviſe of Land to an Alien is void. 1 Lev. 

Deviſe of Lands to an ; | | pe ST 

ER EY The Defendant pleads in Bar, That the Plaintiff's 

FE tngguch; Teftator an Teſtator was an Alien The Plaintiff replies, That 

ien · N | 5 

from the making of the Bond to his Death, he remained 

Replication, chat he in England by the King's Licence : And the Replica- 

Fame here by Meigs tion held good, becauſe it doth not appear but 

| that the Teſtator came into Exgland in Time of 

| Contimuance amounts Peace, and hath for all that Time quietly continued 
x there, which ſhall amount unto a Licence: So alfo 

if he comes in Time of War, and hath continued here without Di- 
ſturbance, it ſhall be intended that he came here with a Licence. 


Lutm. 34, 35. 


How in Abatement. 


* 


There 


% & % 19. 
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Alien. 53 


There is an Act made 9 & 10 V. cap. 26. for the An AF for naturalizing 
Naturalization of the Children: of ſuch Officers and 1 * - 
Soldiers, and others the Natural-born Subjects of 9 & 10 W, cap, 20. 
this Kealm, who have been born abroad 11 the 

War with France, the Parents of ſuch Children having bal in the 
Service of the Government. 

The Manner how it is to be done, and when, How and when to be 


and where. Ibid. Seck. 4 & 5. done. 


By an A& made 1 & 12 WW. cop. 6, Intitvled, The Ad of 11 & 12 


CAM. rà p. 6. to enable his 
An AF to enable His Majeſty s Natural: born Subjetts 1 fo Natural-barn Subjetts to 


inherit the Eſtates of their Ance*ors, either Lineal or inherit the, Eſtates of 


Collateral, notwithſtanding their Father or Mother were their Anceſtocs, Lineal 
or Collacera), although 


Aliens, It is enacked, A That all and every Perſon their Fathers or Mothers 
« and Perſons, being the King's Natural-born Sub- were Aliens. 


« jets, within, on of his Realms or Dominions, 
© (hall and may hereafter lawfully inherit. and be inheritable, A$ 
„Heir or Heirs to any Honours, Manors, Lands, Tenements or Heri- 
„ ditaments; and make their Pedigrees and Titles by Deſcent from 
* any of their Anceſtors, Lineal or Collateral, although the Father 
„and Mother, or Fathers or Mothers, or other Anceſtor of ſuch Per- 
* ſon or Perſons, by, from, through or under whom, he, - ſhe, or 
& they, make or derive their Title or Pedigree, were, or was, or is, 
or are, or ſhall be, born out of the King's Allegiance, and out of 
& his Realms and Dominions, as freely, fully and effectually, to all 
„Intents and Purpoſes, as if ſuch Father or Mother, or Fathers or 
* Mothers, or other Anceſtor or Anceſtors, by, from, through, or 
* under whom, he, ſhe, or they, ſhall or may make or derive their 
Title or Pedigree, had been naturalized or Natural-born Subject or 

subjects within the King's Dominions Any Law, Cuſtom or Uſage 

to the contrary notwithſtanding. | 

By another Act made 7. Arne, Intitled, An The Act br natura- 

AG for naturalizing Foreign Provefiante, Tt fs enac⸗ F 

ted, © That all Perſons born out of Her 'Majeſty's _ 

Ligeance, who ſhall take and ſubſcribe the Oaths, 7 Inn. Beg. 

„and make and repeat the Declaration ap ointed 

* by an Act made in the 6th Year of Her ajeſty* 8 ** * Oath 8 
Reign. Intitled, An. Ad to make further Proviſion 
” for eleFing and ſummoning ſixteen Peers in Scotland, to ſit in the Houſe 
* of Peers in the Parliament of Great Britain, and for trying of Peers for 
** Offences committed in Scotland, and for the further regulating of Voters 
in Elections of Members to "ſerve i in Parliament, which Oath ſhall be 


& taken and ſubſcribed, and Declaration made, re- 3 
* peated and ſubſcribed i in the Courts of Chancery, The Subſtription _ 
** Queen's Bench, Common Pleas, or Exchequer, . In wh 
- 66 1 what Courts. 
in Term-time in England, or in any of them, in 
% open Court, or before the Lords of Council and Seſſion, or Lords 


* Jufticiary, or Barons of the Exchequer, in open © 
Court, in Scotland, or at ſome General Quarter- „rr, = L 
« Seſſions of the Peace for the County where they 


** ſhall inhabit, between the Hours of Nine and Twelve in the Fore- 
noon, 


= Alen. 


« noon, the taking and ſubſcribing of which Oaths, and the making, 
e repeating and ſubſcribing ſuch Declaration, ſhall be enter d on Re- 


« cord in the ſame Courts, for which only one Shilling is to be paid, 
« then every ſuch Perſon ſhall be adjudged and taken to be Her Ma- 
« jeſty's Natural-born Subject of this Kingdom, as if born here. 
DO Note, Jt is pzovided, * That no Perſon ſhall 
rh act Saanen. = be naturaliz d by this At, who ſhall not have 
« received the Sacrament in ſome Proteſtant or 
Reformed Congregation in this Kingdom of Great Britain, within 
three Months before their taking of the ſaid Oaths, and muſt bring 
a Certificate thereof, ſigned by the Perſon adminiſtring thereof, and 
e atteſted by two credible Witneſſes, whereof an Entry ſhall be made 
* without Fee. | 
| Alſo, © That all Children of Natural-born Sub- 
12 2 2 2 — * jects, born out of the Ligeance of Her Majeſty, 
Natural- born Subje&s. * ſhall be adjudged and taken to be Natural-born 
| Subjects of this Kingdom. 
How to be in 1relaud. Note. There is a Clauſe for naturalizing in 
% Ireland, in the ſame manner as here in Great 
* Britain. 
| i Fozeigners are not admitted to the Choice of 
Aliens To nf Par. Knights of the Shire, of Burgeſſes, ec. but ſhall 
liament hien: have the Benefit of a Pardon of Offences againſt 
1 Penal Laws, and other common Offences, if they 
nefit of a Pardon for were here at the Time of the Pardon. Hob. 270, 
common Offences. 271. | | 
ien Ecl An Alien Friend may trade, buy, ſell, and take 
Dh... as a Houſe to live in, 3 wel N an en l Man, and 
5 may maintain. an ion for the ſame :- But an 
3 4 9 Alien Enemy Vir! Terms of the Lam, 27. 


« 
i 


8 


* 


Cannot take a Leaſe. 


| dycraft-men, and what Reſolutions and Pleadings 
there have been upon this Statute, See 1 Sid. 308, 309. 1 Saund. 6, 8. 
1 Sid. 357. 3 Mod, 94. | | | 
p 2 So if an Alien Friend, who is not a Merchant, 
W 1 1 purchaſeth a Leaſe of his Houſe for his Habitation, 
Merchant. the King ſhall have it. Co. Lite. 2. b. 
But an Alien Friends An Alien Friend may be an Adminiſtrator, and 
may be an Adminiſtrator. ſhall have Adminiſtration of Leaſes as well as per- 
5 ſonal Things, becauſe he hath them iz Auter Droit. 
Cro. Car. 8. 1 Ventr. 417. Cro. Eliz. 275, pl. 4. But if there be a Trial, 
it muſt not be per edietatem lingue, becauſe in Auter Droit. 
There ſhall not be any medietas linguæ upon a 
Writ of Enquiry of Damages, but only for the 
Trial of an Iſſue. Cro. Eliz. 293. pl. 6. 
An Alien Enemy can» An Alien Enemy can have no Action as Execu- 
nut be an Executor. tor, tho it is i» Auter Droit. Cro. El. 142. 


No medietas linguæ up- 
on a Writ of Enquiry. 


An 


See the Statute of 32 H. 8. cap. 16. ſec. 13. which 
32 D. 8, cap, 16. ſect. 13. makes void Leaſes made to Alien Artificers or Han- 


Alien Friend may have perſonal Actions, but OO 
1 Enemy 4 have any Action whatſo- 8 Aliens 
ever. Co. Litt. 129. b. | ; | 

Land was given to an Alien 1n Tail, Remainder - * 1 
over in Fee to another; the Alien ſuffered a Reco- % an Alien, Tenant in 
very, and died without Iſſue: This Recovery is Tail, ſhall bar the Re- 
good, and ſhall bind him in the Remainder. & AW 


We + : 
= CG 177. 
8 8 
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Lienation is the making a Thing another 
Mans; 02 the altering and putting the | 
Poſſeſſion of Landg o2 Tenements, o2 other Things, from 
one Man to another, Alienare, id eſt, alienum facere, vel 
ex noſtro Dominio in alienum transferre, five rem aliquam in Domi- 
nium alterius transferre. Co. Litt. 118. b. | / 


Alienation, what. 


A Leaſe for Years upon Condition not to alien ar 
without Conſent: The Leſſee deviſes his Term to „5 5 
A. B. whom he makes his Executor: This is a For- 
feiture of the Term; for he ought to have left it to come to his Exe- 
cutor without the Deviſe of it to him; becauſe the Deviſe is an Ali- 
enation. Poph. 106. 
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Amendment. 
Ceoſts. 


Amendment, Sec, 2 Jeokalls. 
carits, 


Þ Mendment is, where Erro2 is in the Pzoceſs, there the 
3 Judges may amend it after Judgment. But ik rhere be 
3 1 Erro2 fn giving of the Judgment (viz. a wong Judgment 


is giben) there they cannot amend it, but the Party muſt bzing his 
Writ of Erroz; but where the Fault appears to be in the Clerk 
who writ the Kecozd, it may be amended.j 


| N Q By 


58 to. Amendment. 
After Plea put in, and Bp Glyn Chief Juſtice, Paſch. 1657. B. S. Af. 


before Proceedings en- ter a Plea is put in unto a Declaration, and before "Mm 


ter'd on the Roll, De- a 
claration may be amend. Entry of the Proceedings upon the Roll, 
ed by Conſent of the the Declaration may be amended by the Conſent 


rack aa Attorneys on both fides, or with the 
| Leave of the Court, by Motion in Court, or at 
the Side-Bar. : 

Phintif "may amend That the Plaintiff may amend his Declaration 
his Declaration . in Mat in Matter of Form, after a 78 Iſſue pleaded 
cr ot Form ar vine before Entry, without paying Coſts, or giving Im- 
88 "Gd parlance z but if he amend the Subſtance, then 
parlance; but he my he muſt pay Coſts, or give Imparlance, at his E- 
gat mend the llection; but if he amend after a ſpecial Plea plead- 

ed, then he muſt pay Coſts, although he would 


give Imparlance, Paſch. 21 Caroli ſecundi Regis, per Magiſtrum Liveſay, 


& alios Clericos. | 
0s That the Plaintiff may amend his Bill upon 


Plaintiff may amend the File, at any time before the Plea pleaded, but 
his Bill before Plea plead- not afterwards withont Motion of Court, Paſch. 


— e 4 Car. 2. Regis, per Magiſtrum Liveſay, & alios 
Cilericort. f 


Original 3 Oziginal Writs are not amendable at the Com- 
mon lau. mon Law; for if the Writ be not good, the Party 
may have another. Hill. 22 Car. 1. B. R. And it 


is dangerous to alter the Foundation of Things. But by the Statute 
refaute of Of 8 H. 6. the Default of the Clerk is in many 
But the Dekanat Caſes amendable. See 8 H. 6. chap. 12 and 13. 


Clerk amendable in ma- 7 
ny Caſes 32 H. 8. * . 73. | | 
Omifſon of Attorney's „ The leaving out of the Attorney's Name in the 
ne in OMe Imo. Imparlance-Roll is amendable upon a Motion made 


Name in the Impar- 
lance-Roll, amendable, to the Court to have Leave to do it, but not with- 
pur not. ſo in the Mut dut Leave of the Court, ſo that the Attorney's 
| Name be not left out in the Iſſue-Roll, for then it 
is not amendable. (Hill. 21 Car. 1. B. R.) When the Iſſue-Roll is made 
up, then the Record is a perfect Record, and it ought not to be amend- 
ed in that Part, for this would be to on the Iſſue. p : 

Jf in a Replevin the Avowant do amend his 
AL ., amend bs A. Avowry before the Term, and do pay Coſts, the 
vowry before Term, and Plaintiff ought to plead in Bar to his Avowry pre- 


ing Laing are ſently; but if he pay no Coſts, he is not bound 
vowry preſently : but if to plead in Bar to his Avowry until the next Term: 


he pay no Cofts, he need (21 Car. 1. B. R.) For by accepting of Coſts, he hath 
ahead gy Fault in pleading, which was 


amended, and ſo he ought not to delay the other Party. 
Plaintiff in Replevin And by the late Act For Amendment of the Law, 


may with 2 oe x; a Replevin FM any Court of. Re- 
prin 5 Jo 2+. 6 cord, with the Leave of the ſame Court, may plead 
MOR DAS many ſeveral Matters thereto, as he ſhall think 


neceſſary for his Defence. | | b 
FM. | Dꝛoviden 


1 


Coſts and plead. 


Amendment. 


Pꝛobided, that if any ſuch Matter ſhall upon a 
Demurrer joined, be judged inſufficient, Coſts ſhall 
be given at the Diſcretion of the Court: Or if a 
Verdict ſhall be found upon any Iſſue in the ſaid 
Cauſe, for the Plaintiff or Demandant, Coſts ſhall 
be alſo given in like manner, unleſs the Judge who 


tried the ſaid Iſſue, ſhall certifie, that the ſaid De- 


fendant or Tenant, Plaintiff in Replevin, had a 


probable Cauſe to plead ſuch Matter, which upon 


the ſaid Iſſue ſhall be found againſt him, 
The ſame Liberty as above for a Plaintiff in Re- 
plevin, is allow'd for any Defendant, or Tenant 
in any Action or Suit, ſubject to the ſaid Proviſo. 
anp Fault in pleading which would be amend- 
able if the Cauſe were depending in an inferiour 
Court. may be amended where the Cauſe depends 
in a ſuperiour Court, but not & contra: (21 Car. 1. 


B. R.) For inferiour Courts are preciſely to kee 
Pleading; and if they err, this Court will not ſuf 


Caſes to amend their Pleadings. 
A Plea may be amended upon giving of No- 


tice thereof to the other Party, and paying of 


Coſts, if the Plea be only in Paper; but if it be en- 
tred in Parchment, it cannot be amended, for then 
it is a Plea u Record : 


59 


But if ſuch Matter 
be ju g d inſufficient, the 
Court may give Coſts at 
their Diſcretion, 


So likewiſe if Verdi& 
for the Plaintiff, except 
the Judge certifie that 
the Defe n lant had pro- 
bable Cauſe to plead 
ſuch Matters 


Like Liberty allowed 
for the Defendant. 


Faults in pleading a- 
mendable in an Inferi- 
or Court, may be a. 
mended in a ſuperior 3 
but not & contra. | 


> their Forms in 
er them in many 


Plea in Paper only 
may be amended on gi- 
ving Notice, and pay- 
ing of Coſts, but not if 
it be in Parchmeat. 


(Mich. 22. Car. B. R.) And Records 


ought not to be amended in material Things, ſuch as a Plea is, for 


this would be to make it another Record. 

The Court of King's Bench will not amend 
a Tranſcript of a Record removed thither by a 
Writ of Error out of an inferior Court, but they 
will amend a Record removed thither out of the 
Common Pleas, by the Record in the Common 


B. R. will not amend 
a Tranſcript of a Record 
removed thither by Writ 
of Error out of an In- 
ferior Court ; but out 
of C. B. they will. 


Pleas, if they ſee Cauſe (Mich. 22. Car. 1. B. R.) For if they ſhould, 
this would beget much trouble to this Court, which the Dignity 


of this Court will not ſuffer. 
I the Plaintiff defire to alter his Declaration, it 


| is in the Election of the Defendant to take Coſts 
of the Plaintiff and to let him amend his Declara- 


tion, or refuſe to take his Coſts,. and to impar] to 
the next Term: (22 Car. 1. B. R. and 1650 B. S.) For 
in ſo doing, the Defendant is at no Prejudice by 


If the Plaintiff wol'd 
amend his Declaration, 
the Defendant may take 
Cofts and let him; or 
refuſe Cofts and imparl 
to the next Term. 


the Amendment; for if he will, he may imparl to adviſe upon a 
Plea, fitting the Declaration ſo amended ; or if there be no Cauſe 


offered by the Amendment for him to adviſe, then 

ARetozn upon a Habeas Corpus, or upon a Cer- 
tiorari, to remove Orders of Seſſions of the Peace, &c. 
cannot be amended the Term after the Retorn is 
made, but it may be amended the ſame Term in 
which it is made: (Hil. 22 Car. I. B. R.) For the Term 
after the Retorn they are filed, and upon Record; 


* 


he may take the 


Retorn upon a Habess 
Corpus or Certiorari, not 
amendable the Term af. 
ter the Retorn made, 
but may be amended the 
ſame Term in which it 
is teturn'd. 


but 
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Amendment. 


but the ſame Term wherein they are retorned, is uſually given by 
the Court to amend and make ſuch Retorns perfect if they be erroneous, 
the Term being but one Day in Law; but in the ſame Term the Or. 
der, Commitment or Indictment it ſelf retorned, is not amendable, 


only the Caption. 


Clerk of the Peace ma 
amend an Iadictment re-. 
moved into B. R. any 
Time the ſame Term it 
came in, but afterwards 
it can't be amended. 


Onzre of the Retorn of 
a Maindamus, 


Plaintift may amend 
his Declaration 7 Years 
after, if it be in Paper; 
but thtn he muft pay 
Coſts to Defendant, or 
ſuffer him to imparl till 
next Term. P 


Fanulknor's Caſe, Saund. 1. c. 249. 
The Clerk of the Peace may amend an Indick- 


ment removed into this Court at any time during 


the Term in which it came in here, but afterwards 
it cannot be amended. (Hill. 23 C. 1. B. R.) for the 


ſame Reaſons as aboveſaid; but Quære, If the Re- 


torn of a Mardamus be amendable after it is filed, 
though in the ſame Term, for that ſuch Amend- 
ment hath ſometimes been granted, and frequently 
denied. iv EY 

The Plaintiff may amend his Declaration, tho 
it be ſeven Years paſt ſince he declared, if it be but 
in Paper, ( 
ſuffering the Defendant to imparl till the next Term 
after; for the Defendant is no more prejudiced 


Hill. 23 Car. 1. B. R.) paying Colts, or 


7 
4 2 
i « 


| thereby, notwithſtanding the Antiquity of the De- 
claration, than if the Declaration were but of the Term next preceding, 

| A Recow may be amended in a ſmall Matter af- 

a 4 lr bad in l ter Iſſue joined, ſo that thereby the Plea be not al- 
Matter ; ſo the Plea be tered. (Tri. 24 Car. t. B. R.) Nor the Record much 

— nor Record defaced thereby; for Records ought to be fair and 


plain to be read. 


Conſent of the 


| 
' 
| 
' 
t 


A Record may not be 
altered by Conſent of 
Attorneys without Rule 
of Court: If it be, the 
Court will order the Re- 
cord to be made as it 
was before, and puniſh 
the Attorneys. 


the Records of thei 


A Recozd may not be altered by 
Attorneys on both ſides, without a Rule of the 
Court ; and if it be, if the Party grieved thereby 


will inform the Court of it, the Court will order 
to make the Record as it was before the Amend- 


ment, and will puniſh the Attorneys: (3 Julii 1650. 


B. S.) For the Judges have the prime Cuſtody of 


r Court, and they are to be ordered by their Direc- 


tions, as being things of a high Nature, in reſpect both of the Com- 
monwealth, and alſo of private Intereſt in the Parties concerned. 


If Plaintiff amend his 
Declaration, though by 
Rule of Court, Defen- 
dant may plead de novo. 


:Tmparlance - Roll not 
awendable by Plea- Roll; 
but Plea-Roil is by Im- 
parlance-Rol, | 


Ik the Plaintiff amend his Declaration, tho 
it be by the Rule of the Court, yet the Defendant 
may plead de novo; elſe it might be miſchievous to 
bim, for the Amendment may make a good Plea 


The Imparlance-Roll cannot be amended by the 


Plea-Roll, but the Plea- Roll may be amended by 


the Imparlance-Roll. ( Mich. 22 Car. 1. B. R.) For the 
Imparlance- Roll is firſt made, and is the Warrant 


of the Plea- Roll. 
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5 Amendnient. 


The Court amends falſe Latin and Forms in Bills 


preſented unto them by the Grand Enqueſts by 
their Conſents, but they may not alter Matters of 
Subſtance. in them. (Mich. 22 Car. I. B. R.) It is ſuf- 
ficient for the Grand Enqueſt to find the Matters of 
Subſtance well; for though they be uſually Men 


a 

The Conrt will amend 
falſe Latin and Forms in 
Bills preſented by the 
Grand Enqueſt with their 
Conſents, but may not 


alter Matters of Sub- 
ſtance. 


of good Rank and Quality, yet it is not intended that they are always 


good Clerks, or learned in the Law. 5 
T'he Plaintiff may amend his Declaration after 
the Defendant hath pleaded to it, paying Coſts 
if it be entred; but if he do amend it, the Defen- 
dant may alſo alter his Plea if he will. Mich. 22 
Car. B. R. | 

Any Iſſue entered upon Record, may upon Leave 
by the Court be amended in a ſmall Matter, but 
not in a material Thing, or in that which will de- 
face the Record. (Hill. 22 Car. 1. B. R.) For the 
former would be to make another Record of it, and 


Plaintiff may amend 
his Declaration after the 
Defendant has pleaded 
to it: But if he do, De- 
fendant may alter his 
Plea. 


Iſſue on Record may 


by Leave of Court be 


amended in a ſmall Mat- 
ter, but not in one that 


is material, or that will 


de face the Record. 


the latter would be to deface the Record, neither of which the Law 


allows. 

A Thing that is amendable by Statute, may be 
amended in a ſuperior Court, before it be amend- 
ed in the inferior Court, if the Matter be apparent 
and. needs no Examination. Hill. 22 Car. 1. b. R. 

The Statutes of Jeofails are now adjudged to ex- 
tend to inferior Courts. Malmyn and Smith, Phyler 
and Boſon, B. R. W. & M. 

By the late Act for the Amendment of the Law, 


4 & 5 Anne Reging, It is enacted, That all Statutes 


of Jeofails ſhall be extended to Judgments, which 
ſhall not any time afterwards be entred upon Con- 


What is amendable by 
Statute may be amended-. 
in a ſuperior Court, be- 
fore in the infecior. 


Statutes of Jeofails ex- 
tend to inferior Courts, 


As alſo to Judgments 


not enter d on Confeſſion, 
Cc. 


Act and all the Statutes of 


ately owing, or any Revenue belonging to His Ma- 


„ 


feſſion, Nihil dicit or non ſum informatus, in any Court of Record, 
and no ſuch Judgment ſhall be recovered, nor any judgment upon 
any Writ of Inquiry of Damages executed thereon, be ſtay'd or re- 
verſed, for or by reaſon of any Imperfection, Omiſſion, Defect, 
Matter or Thing whatſoever, which ſhould have been aided and cured 
by any of the ſaid' Statutes of Feofails, in caſe a Verdict of twelve 
Men had been given in the ſaid Action or Suit, ſo as there be an 
original Writ or Bill, and Warrants of Attorney duly filed according 
to the Law as is now uſed. Alſo, That this ſaid 
Jeofails ſhall extend to 
all Suits in any of His Majeſty's Courts of Record Courts of Wejtninfter for 


| . ; - Recovery of Debts due 
at Weflminſter, for Recovery of any Debt immedi to the King, 


Statute of Feofauils to 


- Likewiſe to the Conn- 
ties Palatine of Lancaſter, 
Cheſter and Din ham, and 
to the Piincipality of 
Vates. 


zeſty, his Heirs or Succeſſors, and ſhall alſo extend 
to all Courts of Record in the Counties Palatine of 
Lancaſter, Cheſter and Durbam, and the Principality 
of Wales, and to all other Courts of Record with- 
in this Kingdom. 


R A Plea 


extend to all Suits in the 


mm Amendment. 


Plea not amendable 4. A Plea cannot be amended after the Plea is de. 


71 "3.2 — 
pined; Bur if Demurrer murred unto, nor after Iſſue joined. (Mich. 25 C. 1 


be in Paper, it may be B. R.) For that were to go backwards; and to 


ihre Tams affen. iche hinder the Plaintiff's Proceedings, which the Law 
Party demurring will will not ſuffer ; yet if the Demurrer be put in 
pay Cofts. Paper, though it be two or three Terms after the 


' Plea was demurred unto, the Demurrer may be amended, if the Par. 

ty demurring will pay Coſts, thongh the other Party have joined in 
Demurrer. 21 Nov. 1650. B. S. For by paying of Coſts the Plaintiff 
receives Satisfaction for his Delay, and diſpenſeth with the Proceed- 


ings in Court. TE | | 

. | I Retom of a Habear Corpue may be amended in 
amendable in matter lor matter of Form only, the ſame Term the Retorn 
Form only, the ſame was made, but not afterwards. (Irix. 165 1. B. S.) 
Term it was returned, It may not be amended in matter of Subſtance, for 


but not afterwards. this would be to make another Retorn. 


Nor may it be amend- 
ed in matter of Subſtance. 


It was not the ancient courſe of Practice to 


The original Record bring the original Record out of the Common Pleas 


was not formerlybrought 4 . 
out of B. C. + 6 * into this Court to amend the Tranſcript thereof by, 


til B. R had agreed to until this Court had agreed it ſnould be amended. 
W This was obſerved to avoid needleſs Charge, which 
might otherwiſe fall out to the Client, (Paſeh. 1652. B. S.) by br inging 
the Record hither to no purpofe. 

Tf the Common Pleas do amend a Record there, 


— 6 — which is not amendable by Law, this Court is not 
Law, B. R. will refuſe it. bound to receive the Record fo amended, but will 


refuſe it. (Trim. 1652. B. S.) For this is the ſy- 

preme Court, and will take notice of the Praceedings of other Courts 
no farther than they agree with the Law. Sh 

After the Plea pleaded, and the Jury returned, 


* = 2 _ the Defendant may not alter his Plea without mo- 
fendant can't alter his ving of the Court. But before the Jury is retorn- 


Plea without Leave of - : = 
m Tr ed, if the Declaration and the Plea be only in 
n Pa er, the Party may by Rule of the Court amend 


returned, if Declaration { Ro 
and Plea be only in Pa- his Declaration, paying Colts, Or giving an Im- 
per, the Party may by arlance. By Herne Secondary, Mich. 1655. B. C. 
Rule of Court amend it, P a | | . 2 2 
on paying Cofts or Por the Jury is returned to try that which was joined 
ring Imparlance. when they were retorned, which they cannot do 
| if it be altered. A 
| It is a Rule at the Common Law, that you 
A er z Veric“ ſhall never amend a Record after a Verdict, where- 


amended after a Verdict. a 
by to make the Jury attainted, or to take away 
the Authority of a Judge in the trying of the Cauſe, (Mich. 8. V. R.) 
where the Amendment is in a material Point. 
a In an Ejectment which was tried at the Bar. 
A ver. the Demiſe was laid to be in 1696, whereas it 
did. ſhould have been 1697; and after a Verdict for the 


Plaintiff, it was moved, that the Declaration wore 
4. 


7 
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Amendment. 


be amended and made · right, but was ſtrongly oppos'd, and at laſt 


denied by the Court to my Knowledge. See many good Caſes to this 


tter, 5 Mod. 332, 333, 334, 333. 
3 a Verdict in Treſpaſs, the Blanks in the 


Imparlanee- Roll in C. B. were amended, and made 
to agree with the Declaration, and good. Latch 
154, 155, 136. : 

But in an Action of Words it's faid, That Wil- 
liam dixit de prefat. Jacobo, he præfat. Millielmum. 
whereas it ſhould have been, prefat. Jacobum; and 
after Verdict the Bill and Roll being Right, and it 


The Imparlance-Roll 
amended after Verdict. 


A Name amended in 
1 Nifi prius alter Ver- 
dict. 


only appearing to be a Miſpriſion of the Clerk, it was order'd to be 


amended. Cro. Fac. 157. pl. 8. 
A Fault in returning of the Poſtea in the Words 


of the Verdict was amended after a Writ of Error 
brought. Cro. Fac. 185. pl. 5. 

Upon an Indi&ment for a Nuſance, and upon a 
Verdi& upon Not guilty it appeared, that the Clerk 
of the Peace had not joined the Iſſue; but it was 
ordered to be amended, and the Words, Es Richardus 
Wafler (who was then Clerk of the Aſſizes) qui pro 


A Fault in the Words 
of a Verdict amended 
after Error. 


An Indictment amend- 
ed by the Addition of the 
joyning of the Iſſue for 
the King. 


Domino Nege ſequitur fimiliter, &c. to be interlined. Cro. Jae. 502. pl. 12. 


The Court will not ſuffer the Entry of Judg- 
ments in inferior Courts to be amended. Cro. Jac. 
502. pl. 2. 2 

A Special UGerdick was amended after Entry up- 
on the Roll, by an Entry of a Leaſe by Indenture, 


found by the jury in the Notes, but not put in- 


to the Verdict. 4 Rep. 52. b. 


Note, In all Rules where there is mention made 
of Amendment upon Payment of Coſts; the In- 
tent of the Rule is, to pay ſuch Coſts as the Secon- 
dary ſhall tax. 3 

Where the Curſitor miſtook in an Original va- 
rying from his Inſtructions, as appeared by the 
Oaths ef the Plaintiff's Attorney, and of the Cur- 
ſitor; this Original is amendable at the Common 


* 


Law, and fo ordered. 8 Rep. from 1 50. to 153. 


Court will not ſuffer 
Judgments in interior 
Courts to be amendgd. 


& 
Where a Special Ver- 


dict may be amended af- 


ter Entry upon the Roll. 


Upon Amendment on 
Payment of Cofts, the Se. 
condary muſt tax them, 


An Original varying 


from the Iaſtructions, 


Amendable. 


But if he had not 


varied from his Inſtructions, it could not have been amended. 


The Word Oſtenſurus inſerted in 2 Writ of 


Partition, and the Word Ave in a Writ of Aile 
made Ave; but want of Form in an Original is 


not amendable by the Statute, Moor, Cafe 17. 

At the Common Law, the Judges may amend as 
well their Judgments, as any Part of the Record, 
in the ſame Term; for in the ſame Term the Re- 
cord is in the Breaſts of the Judges, and not in the 
Roll ; but of another Term they could not, until 
the Statute of 14 E. 3. cap. 6. Vide 8 Rep. 156. b. 
157. 4 Now the common Practice in C. B. is to 


os ld 


Where Originals are 
amendable, and where 
not. 


Judges may amend 
their 3 or any 
Part of the Reoord, the 
ſame Term. 


14 E. 3. tap. 6. 


amend 
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Amendment. 


amend a adgment, though of another Term. which the Court ſays 
is their own Judgment, and therefore if it be not well entred, they 
will order it to be ſo, upon Payment of Coſts, if a Writ of Error be 


brought thereupon. 


What Matters are a- 
mendable ab the Com- 
mon Law, and what not. 


; The Miſtake of a 
Name in an Ifſue amend- 
ed after Verdict. 


That Things are now amendable at the Com- 
mon Law, - and what not ; ſee the whole Caſe, 
8 Rep. 156. See alſo in this Title of Amendments, 
and Title Jeofails. 4 

The Plaintiff in his Replication miſtakes the De- 
fendant's Chriſtian Name,and after Verdi& moved, 


that there was not any Iſſue joined becauſe of the 


Miſtake. Curia. It is only the Default of the Clerk, and amendable. 


Cro. Jac. 67. pl. 7. 


So where in a Plea the 
Plaintiff's Name was put 
for the Defendant's. 


8o a Name in a Di- 
ſtringas Fur. was amend- 
ed after a Traal. 


The Iſſue Roll may be 
amended by the Impar- 
lance-Roll ; but the Im- 
parlance-Roll can't by 
the Iſſue-Roll. 


Judicial Writs have 
been often amended af- 
ter Trial. 


A Pracipe in a Reco- 


very amended. 


What: Miſpriſions are 
not remedied. 


The Court will not 
order the Amendment of 
a Writ of Error, for the 
reverſing of a Judgment. 


No Amendments to 
xeverſe or defeat a Judg- 
ment. | 


Amendment in ano- 
ther Term upon a Nuo 
Warrants, 


A Paſtea amended upon 
the Memory of the Judge 
who tried the Cauſe. 


And ſo it was in a Plea, where the Plaintiff's 
Name was miſtaken for the Defendant's. Cro. Fac. 
444. pl. 22. 

A Name miſtaken in a Diſtringas was amended 
_— a Trial by Niſ prius in London. Cro. Car. 3 2. 

2. | 
The 1fſue-Roll ſhall be amended by the Impar- 
lance- Roll, becauſe it is precedent ; but the Impar- 
lance-Roll ſhall not be amended by the Iſſue-Roll, 
being ſubſequent. Cro. Car. 92. 

Judicial TUrits have been often amended accor- 
ding to the Roll, but the Roll was never amended, 
8 Rep. 157. 4. Cro. Fac. 162. 5 

A Præcipe in a Recovery obliterated, was order- 
ed to be amended by the other Parts of the Record. 
8 Rep. 160. 2. ä | 

What Miſpriſions are not remedied, and what 
Acts do not extend to them. 8 Rep. 162. a. 8 H. 6. 
cap. 12, 15. . 

The Court will not order a Curſitor to amend a 
Writ of Error, which is for the reverſing of a Judg- 
ment. But where it is to make good a Judgment, 
they will do it; ſo alſo they will do in caſe of an 
Original. Paſch. 12. W. 3. B. R. 5 Mod. 16, 59. 

No Statute gives Amendments, but only 
firmance of Judgments and Verdicts, and not in 
reverſing or defeating of them. 1 Leon. 134. Caſe 
184. 5 Mod. 16, 69. | if | 

Amendment in another Term upon a Qu Mar- 
ranto. Cro. Car. 144. pl. 22. 


* 


A Reto2n of a Poſtea was amended upon the 


Memory of the Judge who tried the Cauſe. Cro. 


Car. 338. pl. 25, 


The 
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The Entry of the King's Silver was amended up- 


- on the Roll after a Writ of Error brought, and 
ſeveral Precetlents of Amendments were produced. 
5 Rep. 43. b. ö 0 
Miſtakes in the Returns of Writs, Fines, and 
Recoveries, which are common Aſſurances had by 
mutual Conſent. of Parties, are amendable. 5 Rp. 


55. b. 


Jn a iſtake of 
Clerk, Leid for Ifield was | amended after a For- 


* 


medon brought. 5 Rep. 46. 4. wu} cr 
Note, After Trial, and before Judgment entred, 
the Plaintiff's Attorney filled up the Blanks for the 


Day and Year in the Imparlance Roll without 


Able. | 


Common Recovery by the Miſtidke of a 
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Entry of the King's 
Silver Roll amended af. 
ter Error. 


Miſtakes in Returns 
of Writs, Fines, and 
Recoveries are amend- 


A Recovery amend- 


ed 


Where amendable at- 


ter Verdict, and before 


Judgment. 


s # 
1 $ 0 


Leave of the Court, and held good: But if a Jodgment had been 


entred on the Roll, then it 'could not . have 


een done without 


Leave of the Court; but the Court may, if they think fit, amend. 


Worſley's Caſe, Latch 154, to 156. 

It was moved after 
becauſe after a Plea pleaded, the Plaintiff had a- 
mended his Declaration in a material Point, and 
therefore the Defendant made little Defence. 


Verdi& for a new Trial, 


Curia. 


Where a Declaration 
is amended,. after Plea 


_ pleaded. 


If the Defendant 


had made a full Defence, he had loſt the Benefit of taking Advan- 


tage of the Alteration. 6 V. &. M. B. R. 

The Plea-Roll and Ni, prius were, Et prædictus 
Defendens ſimiliter, &c. whereas it ſhould have 
been, Et prædictus Querent ſimiliter, &c, And after 


The. Plea- Roll, and 
N.ſi Prius, amended af- 


ter Verdict for a De- 


fault of the Clerk. 


a Verdict, it was ordered to be mended. Becauſe it appeared plain- 


ly to the Court to be the Fault of the Clerk, 
and ſo within the Statute of 8 H. 6. cap. 15. of 
Amendments. 7 W. & M. | 

In an Action of Debt for Tithes the Jurata was 
in placito tranſgreſſionis, inſtead of in placit, deb. and 
after great Conſideration ordered to be amended, 
Cro. Car. 274. pl. 12. But the Clerk of the Niſ pri- 
un was fined forty Pound for this Miſtake ; and 
the Attorney who amended it before the Court or- 


der'd it, was committed to Priſon. Cro, Car. 278. 


pl. 17. 


try of the Judgment, the Court may order it to 
be made right: Becauſe it is their own Judgment. 
In an Ejectment the Judgment was entred for 
all the Lands in the Declaration: Whereas part 
was found for the Plaintiff, and part for the Defen- 
dant; and after great Conſideration ordered to be 
amended. Cro, 
mendments. 


8 


here the Exception is to the Form of the En- 


8 F. 6. tap. 15. 


The 7arata ordered to 
be amended and made 
de plac. deb. inſtead of 
Tranſgreſſonis. 

The Clerk of the Niſ 
prius was fined forty 
Pound for this Miftake, 

The Clerk who a- 
mended it without the 
Court's Order, was com- 
mitted. 


The Court may amend 
their own Judgments. 


3 Anne, B. R. 


The Judgment in Eje&- 
ment - amended, and 
made agreeable with 
the Verdict. 


Jac. 63 1. pl. 5, 632, where ſee very many Caſes of A- 


Where 


A 
- 
on 


Amendment. AY 
chere two ſeveral Perſons join in one Declara- 
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Formerly where one 
Plaintiff died, the Acti- 
ec TI Judgment, NN _— not — 
amended by ſtriking out of the dead Party; but the other Party that 
ſurvived maſt avs a new Writ; the Action bein abated. (Irin. 22 
Car. 1. B. R.) For the Death of one of the Plaintiffs did at the Com- 
mon Law abate the Writ ; and where the Writ is abated, the Declara- 
tion was there gone alſo, But now by the Statute 
of the 18 Car. 2. cap. 8. It is Enacted, ** That the 
« Death of neither Party, between the Verdict 
Defendant died after and the Judgment, ſball nat hereafter be aſſigned 
OT... c for Error, ſo as ſuch Judgment be entred with- 
« jn two Terms after ſuch Verdi.” Note, this Act was temporary, 


but made perpetual by 1 Jac. 2. cap. 17. And by another Statute 
Nen * 8 bs 9 W. Iertii, cap. 10. It is Enacted, 


„“ That if there be two or more Plaintiffs or De- 

_ tute, 8 & 9. Ml. cap. 10. | | : - 
that the Action ſhall not © fendants, and one or more of them die; if the 
Abate by Death, but « Cauſe of Action ſhall ſurvive to the ſurviving 


1 * Plaintiff or Plaintiffs, or againſt the ſurviving 
& Defendant or Defendants, the Writ or Action ſhall not be there- 


ce by abated. But ſuch Death being ſuggeſted upon the Record, the 
Action ſhall proceed at the Suit of the ſurviving Plaintiff or Plain- 


But this is remedied 
by 18 Car, 2. cap. 8. 
where either Plaintiff or 


And by another Sta- 


tion, and one of them dies pending the Suit be- 


e tiffs, againſt the ſurviving Defendant or Defendants, 


The Court will grant 
a Certiorar: to certify 
Diminut ion. 


Miſtakes in Award- 
ing Proceſs on the Roll, 
amenda ble. 


Stat. 8 H. 6. cap. 15. 
cannot be extended to 
Criminal Cauſes. 


A Caption of an In- 
dictment is amendable 
the fame Term it comes 
in. x 


Nor to Actions, Qui 
tam, 


The King may a- 
mend at the Common 
Law, where the Sub- 
ject cannot. 


The ſeveral Statutes 
of Amendment: 


14 E. 3. tap. 6. 
11 . 4. tap. 3. 


In caſe of a Diminution, or a falſe Tranſcript, 


made and returned from an Inferior Conrt, this 
Court will grant a Certzorar to the Inferior Court, 
to certify the Truth of the Matter. | 
- Miſtakes in awarding of Proceſs on the Roll, 
being the Act of the Court, are amendable. See 
Blackamore's Caſe, in the 8 Rep. 3 Amne in B. R. 

The Statute of 8 H. 6. cap. 15. cannot be ex- 
tended ro Amendments in Criminal Cauſes. 3 Anne, 
B. R. 1 Sid. 233, | 

A Miſtake in the Certificate of the Caption of 
an Indi&ment-certified into B. R. may be amend- 
ed the ſame Term it comes in, but not afterwards. 
Sane 249, 


Declarations upon Penal Statute, Qui tam, &c. . 


not amendable after Iſſue joined. 2 Mod. 144. 


The King may amend at the Common Law, 
where the Subject cannot, as in a Quare Impedit, 


and an Original. 3 Anne B. R. | 

The firſt Statute of Amendment is 14 Ed. 3. cap. 
6. 11 Hf. 4. cap. 3. Vide 36 Ed. 3. cap. 15. Another 
is 8 H. 6. cap. 15. And other Statutes ſince, which 


ſee in Tit. Jeofatls. 


36 E. 3. tap. 15. 8H. 6. cap, 15. 


Diſcontinuance in 2 
Criminal Cauſe is fatal, 
but not in a Civil Cauſe, 


Jf in a Criminal Cauſe a Man hath a Day gi- 
ven him by the Court, and doth not appear that 
Day, but the next, it is a Diſcontinuance; but 
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* Amendment. 67 
in à Civil Cauſe, it is helped by the Statute of =, 
8 H. 6. cap. 15. 3 Anne, B. R / 40 yo BG raps oy, on 

a Declaration upon the Statute of Minton for a Amendment of a De- 
Robbery, was. ordered to be amended after Ifſne '<2ratioa npon the Sta: 


| tute of Minton, upon the 
joined, and the Jury brought to the Bar to try Diy of Trial.” upon the 


the Cauſe. 3 Lev. 347. 
The Te of the Original Writ is the very giant — 
Subſtance of the Writ; for if it hath no Teſte, it is | 
w_ pleadable; and be it falſe Latin, or no Latin, it is not amendable. 
1 Led. 2. a | 
The Miſtake of a Clerk in the Crown. Office in Return of a Menden 
the Return of a Mandamut, ordered to be amended. ended. 


_ Show. Rep. 273. 


The Plaintiff may amend his Declaration, The Plaintiff may a- 
though it. be ſeven Years paſt fince he declared, ff in "oils, pony 
if it be but in Paper. Hill. 23. Car. B. R. He Payment of Cob. 
paying Coſts, or ſuffering the Defendant to imparl till the next Term 
after : For the Defendant is no more prejudiced thereby, notwith- 
ſtanding the Antiquity of the Declaration, than if the Declaration 
were but of the Term next preceding. 

A Declaration, grounded upon an Original A Declaration upon 
Writ, cannot be amended if the Writ be errone- OT IR be 
ous; but if it be upon a Latitat, or Bill of Middles Lait it m. 
ſex, it may be amended. Paſch. 24 Car. B. R. Be- 
cauſe the Original Writ upon which it is grounded, if it, be errone- 
ous, 15 not amendable. But a Declaration in the King's-Bench, 'is 
not grounded on the Latitat, or Bill of Midaleſex, theſe Writs be- 
ing only to bring the Defendant into Court, and the Plaintiff is at 
large to declare as he pleaſeth. 

The Court will not ſuffer the Plaintiff, in an _ The Court will not 
Action upon a Prohibition, to amend and vary Fe Plintift, in 
his Declaration from his Suggeſtion delivered into tion, to vary from his 
the Clerk of the Papers, Mich. 1 Arne, B. R. Spar- Suggeſtion. 
row and Allen. 

When a Tranſcript of a Record is removed out Ar 
of the Common Pleas Court, and is to be amended mon Pleas, is to by a. 
here; the Clerk in the Common Pleas is, by Rule mended in this Couft. 
of Court, to bring in the Original Record out of the Common Pleas 
into this Court, that the Tranſcript may be here amended in open 
Court by the Record it ſelf. Trin. 24 Car. 1. B. R. For every Court 
will only truſt their own Officers with the Records of their Court, 
who are accountable to them for their Actions, and are puniſhable by 
_ __ _ - and with ſuch Perſons, Records are 
Only to be truired. 6 | | 

So alſo they will, upon the Return of a Certio- How a Tranſcript out 
rari, amend a Tranſcript out of an Inferior Court, 8 8 
by a Record remaining in that Court, if there be 


a Record to warrant it. Mich. 1 Anne B. R. 


by The 
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ſixes may amend: a Poſtea 
by his Notes. : 

be ſaid to be but 
See Cro. Car. 358. 


A Demurrer in Pa- 


per may be amended. 


Parties concerned. 


Where a Poſtea may 
be amended. 


The Clerk of the As. 


Ainendment. "FED, 
Che Clerk of the Aſſizes may amend the Poſte 
by his Notes, if it be miſtaken, after that he hath 


returned it into this Court. 
Vitium Scriptoris, and not the Errors of the Parties. 


After the Parties have joined in Demurrer, the 
Demurrer may be amended, if it be but in Paper, 
by the Leave of the Court, or the Conſent of the 


A JPoſtea may be amended by the Record, in 
ſuch Things, whereby the Amendment may not 
bring __y within the Compaſs of an Attaint. 


4 T2. 24 Car. x. R. R. For ſuch Amendment would be miſchievous ; 
and the Law takes Care to prevent Miſchiefs. 


The Statutes of Jeo- 
fails extend to inferior 


tute for the Amend- 
ment of the Law. 
4& 5 aAnrz, cap. 


A Writ of Error re- 
turned cannot be amen- 
ded. 


A Writ of Error was 
to return a Record in 
Treſpaſs upon the Caſe ; 
and the Adttion was 


Treſpaſs only; not good. 


Where there ſhall 
not be any Amendment 
of another Term. 


Clerks, or by the 
11 9. 4. cap. 3. 

A Warrant of Attor- 

ny amended z and why. 


A Miſtake ofa Sum in 
the Iſſue, not amendable, 
after Error brought. 


The Statutes of Feofails are now adjudged to 


extend to Inferior Courts, as hath been lately ad- 


Boſon. And alſo now by the Statute for the A- 
mendment of the Law. 4 & 5 Anne, cap. ; 
A (Urit of Error returned and filed, cannot be 
amended : Becauſe that would be an Alteration of 
a Record, which the Law will not admit. 
A TUrit of Error was to return the Record and 
Proceedings, De quadam Tranſgreſſuone ſuper Caſum : 
And the Action was in Treſpaſs only. This Writ, 
being an Original Writ, cannot be amended. 
3 Anne B. R. | | 
The Record and Proceſs of Real and Perſonal 
Actions, Oc. whereof Judgment is given and 
inrolled, or Things tonching ſuch Plea, ſhall not 
be amended or impaired by the new Entring of 
Record or Thing certified in any Term after ſuch 
Judgment given and enrolled. 11 H. 4. cap. 3. 
24 A Warrant of Attorney was amended after 3 
ment, by adding Executor teſtamenti, & c. there being 
no other Suit be between them, Cro. Jac. 135. pl. . 
The Condition of a Bond was to pay 50 l. at 
ſuch a Day; the Defendant pleads, that he paid 


the 20 J. at the Day; and ſo, miſtakes and puts 20 


for 50: The Plaintiff replies, and ſays, That he did not pay the 200. 


and found for the 


That it was not amendable, neither could there 


Plaintiff: And upon Error e e it was adjudg d, 
e any Repleader; 


and ſo the Judgment was revers d. Co. Car. 593. pl. 7. 


A Miſtake in a Judg- 
ment of Robert for Henry 
ordered to be amended. 


A Miſtake was in a Judgment, quod Thomas re- 
cuperet againſt the ſaid Henry his Debt and Damages, 
and the ſaid Robert in miſericordia, whereas it 
ſhould have been Henry. But the Court held it to 


be but a Miſpriſion of the Clerk, and ordered it to be amended. Cre. 


Car. 594: Pl. 8. 


1 


The 


For ſuch Faults ſhall 


judged between Walwyn and Smith, and Phyler and 


Courts; and the Sta- J 


; 4 be amended. Cro. Car. 595. pl. 12. y 


Amendment. 


The Word Vicecomes was omitted in a Venire vrstemes omitted out 
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Facias; but after Error brought it was ordered to of a Vente Facia order d 


to be amended. 


Fo? farther Satisfaction concerning this Head of en nom 7 
clarations, Oc. ſee Compleat Attorney and Solicitor, and ſee after, Title 


| Declaration. 


And for other Amendments by the Statutes of Amendments and 


Jeofails, fee Danv. Ger. Abr. Title Amendment. 


* 
* 4 


Amends. 
n 
Amends, Scee Damage Fealant. 
Ws. Lender. 
Amends is a Satisfax#ion given fo au In⸗ Ee 
jury done, 8 Amends, what. 


The Defendant avows for Damage Feaſant in his Avowry for Damage 


Freehold : The Plaintiff ſays, That after the taking Fn. 


and before the Delivery he tender'd to the Servant Tender of Amends 
who took them 2 s. which was ſufficient Amends. aſter impounding, 


q Upon a Demurrer adjudged, ; 


1. That the Tender came too late, being after 


the impounding; but for this ſee the Caſes cited , The Tender came too 


in this caſe. 
2. That the Tender to the Servant was not ſuf- 


ficient, his Maſter being preſent ; but if he had not 8. Le, Tender was to a 


Servant. 


been there, they ſome what doubted. 
3. That the Averment, that 2 s. was ſufficient 


Averrment, that the 


Amends, though without ſhewing to the Court Damages tender'd were 


what the Damages were, was ſufficient. Cro, Eliz, ſufficient. 
813. pl. 1. 


Amertement. 


Amercement „ what. 


Where Defendant for 
pleading a falſe Deed, 
and denying the true 
one, ſhall be fined; 
where only amerced. 

Where Plaintiff - or 
Defendant ſhall be a 
merced, where not. 


A Default or Offence 
muft precede an 1 
ment. 


© Amercement of Plain - 
tiff and Defendant ſel- 
dom levied. 


Court- Leet can amerce 


for publick Nulances, 


only. 


© Sheriff ſhall be amer- 
ced, if he returns, that 
he cannot do Execution. 


hs muſt acquaint 


amerced, if.he retorn - he cannot do- Execution. 


Dubitatur, Whether the 
Court can mitigate a 
Fine in any Term after 
it is aſſeſs d. 


Sheriff fined for Re- 
turn of a Reſcous on Exe- 
cution: But on Indict- 
ment of Reſcue, the 
Court will bring in the 


* Reſculors. 


* . \ 
o * 
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See Fine. 


Pertement is called in Latin Miſericordia 
koꝛ that (tought to be afleſſed mercifully ; 
and this ought to be moderated WY Aﬀeer- 

ment of his Equals.  - 


Where the Defendant for pleading a falſe Deed, 
or where for denying of a true Deed, ſhall be fined, 
or where only amerced. 2 Saund. 191, 192, Se. 

Where the Plaintiff or Defendant ſhall be amer- 
r ed, and where not. Id. 226, 227. 

That there ought to be a Default or Offence, 


eg to an Amercement. 14, 227+ 


And That an Amercement of the Plaintiff or 
Defendant is rarely or never levied. bid. 


That a Court-Leet can only amerce for pub- 
lick Nuſances, and not for particular Treſpaſs or 
888 to the Lord, or any other. 1 Saund. 135, 
13 
It's ſaid; a Sheriff who cannot * Execution by 
a Poſſe Comitatus, ought to acquaint the Deputy- 
Lieutenants of the County, and if they aſſiſt not, 
the King and Council, and yet the Sheriff ſhall be 
1 Keb. 99. pl. 91. 

The Court doubted whether they _ miti- 
gate a Fine, in any Term after it is aſſeſs'd ; yet 

they meet only once in twoTerms to mitigate : And 
E conceived they could not. x Keb. 277. 
On Retorn of a Reſcue on Execution: the Court 
fined the Sheriff 100 J. and held it void. But up- 
on Indictment of Reſcue, the Court will bring in 
the Reſcuſors, but will do nothing on the Exe- 
exo, but on mean Proceſs it's -$ good. 2 Keb. 571. 
Il. 80. Fl 


The 


| 


N 4 
_— X 
8 f 
_ Fg 
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Amercement... 

The Clerk of the Peace is amerceable by the 
court of the King's Bench, for groſs Faults in In- 
diaments drawn-up by him, and removed thither; 
and it hath often been ſo done. (21 Car. 1. B. R.) 
For ſich Faults ſhall be intended to be Faults com- 
mittel out of Negligence, and not out of Ignorance. 
11 upon a Lan taken out of this Court, the 
Shift doth retorn a Cepi' corpus, and the Party ar- 
reſted upon this Proceſs, doth not appear at the 
Day of the Retorn, the Sheriff may be amerced by 
the Court; yet if the Sheriff be amerced, and the 
Party arreſted do appear within à Week after the 
Day he ought to have appeared, the Amercement 
a may by the courſe of the Court be taken off of the 


. 1 2 


Sheriff. (Hall. 22 Car. 1. B. R.) For a Week's time 


n \ys 


minimiit non curat Lex. 
So likewiſe if the Party appears at any time 
„before: the Amercementis eſtreated, the Court will 
„diſchtirge the Amercements upon Payment of Coſts. 
== Thi Sheriff is to be amerced for the Faults of 


his on Bailiffs, for the Sheriff is the Officer to the 


& Court, and not they. Hill. 22 Car. 1. B. K. 
» SE If the Sheriff be amerced by the Court for the 
not doing a thing belonging to his Office, and yet 
be continues to neglect to do it, contrary to the 
Rule of this Court, the Court may increaſe the 


ty therein. (Trin. 23 C. 1. B. R.) For the greater the 
= Offerice-ts; the greater the Puniſhment ougnht to be. 

rComS Ainercements ſet upon the Sheriff, upon the 

Motion of the Party, if they be not eſtreated into 

1 the Exchequer, may be with a reſpectuatur, that is, 

be reſpited, if the Party grieved, who cauſed him to 

be aufeed: wilf Confent thereunto; otherwiſe it 


„done to the Party, | 

The Sheriff of Tork was amerced in this Court 
for not returning a Writ of Habeas Corpus cum cau- 
Ja, though he was commanded not to do it by the 
Biſhop then Preftdent there. 14 Ed. 3. Crompt. Ju- 
r = ; 

A Sheriff, nor any other Perſon out of his Of- 
fice, cannot be amerced by the Court, for then he 
is not an Officer to the Court; but a Diſtringas 
muſt iſfue out againſt him, (Mich. 23 Car. 1. B. R.) 

to diſtrein him, and make him come in; for he is 


other Officer. 


= Amercetnents upon him, until he perform his Du- 
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Clerk of the Peace 
amerced by B. R. for 
groſs Faults in Indict- 
ments drawn up by him. 


Sheriff who on a Lati- 
tas taken out of B. R. re- 
turn'd a Cepi cor pus, may 
be amerced, if the Par- 
ty arrefted do not ap- 
pear : But if he appear 
within a Week, the 
Amercement is of courſe 
taken off. 


BY | | is but a (mall mat- 
ter, aiid the Party cannot be prejudiced by this ſmall Delay, and de 


So alſo paying Cofts, 
if the Party appear at 
any Time before the A- 
mercement is cſtreated. 


Sheriff may be amer- 
ced for the Faults of his 
Bailiffs; 


If a Sheriff be amerced 
for omitting the Duty of 
his Office, and he con- 
tinyes to neglect it, the 
Court may increaſe the 
Amerceinents till he 
performs. it. 


Amercements on the 
Sheriff, if not eſtreated, 
may with Conſent of the 
Party who cauſed him to 
be amerced, be reſpited; 
otherwiſe not. 


cannot be. (Irin. 23 Car. 1. B. R.) For though the Amercements be 
due to the King, yet they were ſet upon the Sheriff for an Injury 


Sheriff amerced for 
not returning a Habeas 
Corpus cum cauſa, though 
commanded not to do it. 


None but Officers of 
the Court can be amer- 
ced 3 but a Diſtringas 
muſt be iſſued out agaiaſt 
them. 


not now accounted preſent in Court, as when he was Sheriff, or 


An 
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An Amercement ground- 
ed on Preſentment only 


Amercement. 
An Amercement which is grounded upon 2 
Preſentment, which Preſentment is only voidable 


voidable, is good; but if hy reaſon of ſome Fault in it, is a good Amerce. 


on a Preſentment abſo- 
lutely void, it is void 
alſo. . 


ment; but if it be grounded upon a Preſentment 
which is abſolutely void, the Amercement is alſo 
void. (Mich. 24 Car. 1. B. R.) For there is Diffe- 


rence between a Thing that is void, and a Thing voidable; that 
which is but voidable, is good in Law till it be legally made void, 
but a Thing void, is void ab initio. | 


Sheriff amerced for a 
ſpecial Retorn, ſince 
Stat. 23. P. 6. 


Bailiff. of Weſtminſter 
for returning a Bill o 
Middleſex with a Super- 
ſedeas out of Chancery, 
it being with a Ac etiam; 
the Court held the Re- 
torn void. and gave him 
but four Days to make 


his Retorn on pain | of 


100 J. 


It was ſaid by Twiſden in the Caſe of Franklin 
and Amos, that he had known the Sheriff amerced 
for a ſpecial Retorn ſince the Statute of 23 H. 6. 
which alters not the Retorn, but ordereth Securi 


to be taken by the Sheriff; and becauſe the Plain- 


tiff, Bailiff of Weſtminſter, had retorn'd a Bill of 


Middleſex with a Swperſedeas out of Chancery, be- 


cauſe it was with an Ac etiam; the Court conceived 
the Retorn void, and gave him only four Days to 
retorn his Writ in pain of 1001. and would not 
ſuffer him to buy a new Writ. 2 Keb. 112. pl. 52. 


See Darv. Gen. Abr. Title Amercement, 

1. For what Things an Amercement ſhall be. 

2. What Perſon may be amerced. 

3. In what Caſes it ſhall be affeered. ; 

4. By whom and in what Actions, and for what Cauſes, Cc. 

The Cauſe of an Amercement in a Plea, real, perſonal or mixt 


(where the King is to have the Fine) is, for that the Tenant or Defen- 
dant ought to render the Thing demanded by the King's Writ the 
firſt Day, which if he doth, he ſhall not be amerced; ſo that the Je- 
nant or Defendant ſhall be amerced for Delay. Co. Lit. 116. b, 
An Amercement is a Penalty aſſeſſed by the 

vals of the Party amerced for an Offence done; 
as for want of Suit of Court, or for not amending 
of ſomething which was appointed to be done by a certain Time be- 
fore, or in ſuch like Caſes. And in theſe Caſes the Offender puts him- 
ſelf in the Mercy of the King, or of his Lord. See Terms of the Lam 41. 

There is a Difference between Fines and Amerce- 
ments ; for Fines are always impoſed and aſſeſſed 
by the Court; but an Amercement by the Coun- 8 
try. 8 Co. 39. - 18 125 

No Court can impoſe a Fine, but a Court of 
Record. 8 Rep. 41. 4. A County or Hundred Court 
can only amerce, but not fine. 1[6:d. | 
What s n good A Amercement in a Court-Leet, without ſaying to 
Ne what Sum, is naught: Alſo that it was affeered by 
. all the Jury to 40 6. is naught : Becauſe it ought 
to be by Affeerors elected by the Steward. 8 Rep. 40. b. and not by the 
Jury, and they to have an Oath adminiſter'd to them for that Pur- 
poſe. Lev. 206, 207. Hob. 129. and it ought to be affeered merciful- 
ly,8{Rep. 39 4. 59. b. Co. Lit. 126. b.) A Man fhall not be amerced in 8 
= | 


Amercements, in what 
other Caſes. 


By whom Fines are ſet. 


And by whom A- 
mercements. 


What Courts can fine, 
And what amerce only. 


What is a good A- 


Leet 
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- Cro. Car. 27 5. See 1 Leon. Caſe 327, for an Amercement. 


be ia the Night or Day, the Town ſhall be amerced. Vid. 


| 8 Ainercement. | | 7 2 
Leet for à Treſpaſs to the Lord, for he ſhall not be his own Judge; 
but he may be amerced for Nonpayment of Certam Letum to the Lord, 


F02 an Amercement in'a Court-Baron, the Lord No Diſtreſs for an A. 


mercement in a Court» 


cannot diſtrein without a Preſcription: But for a Baron: But in a Court. 
Fine, and all Amercements in a Leet, a Diſtreſs is Leet it. is of common 


incident of common Right. 11 Rep. 45; 4, b. Co. Nishe.“ 
El. 748. pl. 1. but Debt lies for it. Cro. Jac. 582. pl. 2. Stewards may aff: 
It was moved that the Steward could not amerce Amercements in aCourt- 
in a Court-Baron, but the Suitors muſt amerce. 


Cris. It is the common, Courſe that Amercements are aſſeſſed by the 


Stewards. Cro. El. 748. pl. See Cro. Jac. 582. pl. 2. And alſo in Title 


Court-Baron. See Ney 20. | 


t ought to be ſecundum qua tita- What Remed for an 
An Amercement oug ſe r 


fem dllicki, and if it be otherwife a Writ De mode- mehr. 


rata miſericordia lies. Noy 20. 


' Fines impoſed by any Court of Record are not What Fines are not to 
to be affeered. 8 Nep. 39. 4. b. 2 Inſt. 27. be affeereu. 


* 


ſufficie 


cient without any other Affeerment; for the ment need not be affeer- 


Affeerment is the A& of the Jury, and the Amerce- Pk 
ment is the Ack of the Court. 8 Rep. 40. b. 2 Rol. Abr. 542. Pl. 3. 


. 


It was ſaid to be the conſtant Courſe through- 3 


out the Realm, for Stewards (even in Court- Ba- ought to be aſſeſſed and 


rons, where the Suitors are Judges) to aſſeſs the affecred. 


Amercements. Cro. El. 748. But they ought to be affeered by the 


Homagers or Affeerers. 2 Ryl. Rep. 3, 4. But no 
Amercement can be aſſeſſed af a Leet 82 not appear- mn. 
ing, without a Prefentment that the Offender owes In Court Leets. 
Suit and Service to the Leet. Cro. El. 241. 5 
An Infant, being Plaintiff or Demandant, ſhall An Infant ſhall not 
not be amerced, becauſe he ſhall not find Pledges. be amerced, and why, . 


| Co. Lit. 227. 4. 8 Rep. 61. And therefore the Entry How the Entry of the 


is, Ideo in . ſed pardonatur quia Infant. Pardon to be. 
wu A Log * N * SEE 
In Caſe for Words . againſt Baron and Feme, 
for Words ſpoken by the Feme, and Judgment is mercedl. . # 
given againſt both; as well the Baron as the Feme 


ſhall be amerced. Hob. 170. 


4 Po 


If in the Day-time a Murder be committed in 1 Where a Townſhip 
a Town not walled, and the Murderers eſcape, the e were 
Townſhip ſhall ,be amerced. 3 Juſt. 53. But if it be walled, whether it 


* 


I at a Court Leet twelve chief Pledges are ſworn . 1 


to enquire of the Articles of the Leet, and refuſe to be here themſelves, muſt 


Where both Baron 


preſent, that. they ought to pay 10 C. pro Certo Le- de fined ſeverally, and 


to: The Steward ot fine them ſeverally, nor way. 


jointly, for the Refaſal of one, is not the Refuſal of another. Co. 11, 
a | * Ancient 
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«©. CAbateimenk, 


See} Peas. 2 


Ancient Demeſne, 


- 
* 
oe * 
* 


Ancient Demeſne, 
__ 


were in the Hands of King Edward the 
witten dawn in a Book callrd Domeſ: 


day, the Tenants of which Lands ſhall not be impleaded out ol 


thoſe, Yano2s;z and if they are, they map plead the Yatter in Abate: 
ment: But if they anſwer to the Crit, and Judgment be given, then 
the Lands become Frank-fee fo2 ever. 


What Statutes extend = Regularly all General Statutes extend to Anci- 
+ ent Demeſne. 4 Inſt. 270. | 
It is a good Plea in Ancient Demeſne is a good Plea in Ejectment, 


Eje&tment, Repie vin. St. 5 Nep. 105. 4. In all Real Actions, Actions of Ac- 


Nor in Actions meer · count and Replevin, not in Actions meerly Perſo- 
ly Perſonal. nal; as Treſpaſs quare Clauſum fregit, & c. Becauſe 
they cannot hold Plea contra Pacem; but if in 
pleading the Freehold comes in Queſtion, it's a good Plea, 46. E. z. 
1. Br. Aun. Demeſne 20. 4 Inſt. 270. Hob. 47. Cro. El. 826, pl. 29. 
— © *- pleadable after Imparlance; for if Judg- 
ter Imparlazce , and ment be given here, the Lord may reverſe it b 
why. Writ of Diſceit and the Judgment ſhall be cid. 


pleaded witoue De. , Anclent Demeſne pleaded in Ejectment without 
fence, and good. Venit &. defendit Vim &. Injuriam, and good. Show. 
Bs, Rep. 386. It muſt not be after Imparlance, 
How the pleading of Nn Exception was taken to the Pleading de 
Ancient Demeſue to be. Antiquo Dominico Domine Regine Anglie, whereas it 
ought to have been de antiquo Dominico Domine Reginæ Corone ſue Au- 
gliz: But held good both Ways. 3 Leon. Caſe 166. 


Ancient Demeſne of ſuch a Manor pleaded in 


4 P . we Ejectment. The Plaintiff replies, That the Tene- 


ments are pleadable at the Common Law, Ao 
0- 


m. n e that they are Parcel. de Antiquo Dominico 


fendant had Judgment, for that the Traverſe was ill;. for he ought 
614240085 1 — to 


Necient Demeſne, are thoſe Wanozs that 
Confeſſor, and which he cauſed to be 


* 1 _ po 3 r — * q N + BH y * < N 1 mY K —_— I a A 
— " 1 * ARCS I % 8 ER; . . 0 RE Cs © - GS 5 = "LF - Na 
Loves Woe wii © > Hh f 
ha} If he, © 63 MR_ ©Qn Fa} i; @ foe, _ {oO 


mini Regis Anglie ; and upon a Demurrer, the De- 


py Ancient Demelne. = 
to have travers d that the Manor was Ancient Demeſue, and that ſhall 
be tried by Domeſday- Bool; or elſe to have tra- | 


thoſe-Tenements were held of that Ma- . et ought to be 


vers d, that 

4 nor. Show. Rep. 27T. , . 

J | Th 0 Privilege of Ancient Demeſne to be diſcharg- To whom the Privilegs 

i ed of Toll, doth not extend 40 hi that if 2 Mer a. CO 

Ws chant, or that trades and gets his Living by Buying and Selling; büt 
the Privilege was annex d to the Perſon in Reſpect of the Land, vis. 

Becauſe they manure the Demeſnes, and provide Corn for the 

King's Garriſons; and the Privilege is for thoſe Things which ariſe, 

or are to be uſed in the Land, or for his Family that manures the 


Land. Cro. El. 227. 1 Leon. 231, 233. 2 Inſt. 221. 1 Leon. 233. 


2 Leon. Caſe 240 ene 2% oF 

Tennant in Fee of Aucient Dosreſue, ſhall have Who ſhall have it. 
== the Privilege of it, Fitz. Toll, g. So alſo ſhall Tenapf at Will. 
2 Leas. 19. an 2071167 . n ks 
Ancient Demeſne Lands may be extended upon Tage Lands may be 
a Statute Merchant, Staple, 'or 'Elegis : - Becauſe . 


Leſſee for Years ſhall not plead Ancient Demeſue; Wiio: may plegd it. 
nor the Lord, in an Action againſt him, cannot EN 
plead it: Becauſe it is Frank-fee in his Hands. 41 E. 3. 22. 

= Jn Replevin, the Defendant may in Banco plead. 

that the Locus in quo is Ancient Demeſne. 30 E. 3. 126. ; | 
A Fine levied in the King's Courts makes it What makes thoſe 
Frank- fee, until reverſed by a Writ of Diſceit. Lands Frank fee. 
FEN. B. 13 C. $0 a Recovery in an Aſſize. 1 1. H. 4. 86. 4. b. So 
where the Lands come to the King, this makes it Frank-fee: So al- 
ſo if the King leaſes it for Life, or grants it over in Fee. 17 E. 3. 
55. 21 Af. Pl. 185 hu = | 
TX @Qpon a Fine levied in the Common Pleas, the Fw may reverſe a 
Lord (not being Party to the Record) cannot have e of it, and boy. 
2 Sei. fe. but muſt bring a Writ of Diſceit. 3 Lev. How it ſhall be whe 


EE. 4. 4 Inf. 470. Moor 411. Pl. 35 1. 


Pleaded in Replevin 


419. But if the Fine be of Part Ancient Demeſue, Part is Ancicat Damm 


1 . | Tr OT 
and Part at Common Law, it ſhall be annulled for ve, * 4 art at common 
the Ancient Demeſne, and ſtand for the other. | 

| : 'F. N. B. 98. P. i 4 mon ages | wy 


I a Fine be reverſed by Writ of Diſceit, the. What ſhall become of 


W Conuſor ſhall have it again ; becauſe the Fine 2 3 2 Rever- 


was void as being coram non Judice. 4 Inſt. 270. | 

10 Co: 50. 4. But if after the Fine levied, the Co- Ho to be prevented, 
nuſor had releafed to the Conuſee and his Heirs, or confirmed his 
= Eſtate, he ſhould have returned the Land, notwithſtanding the Fine 
bad been deſtroyed: Becauſe by the Releaſe or Confirmation, his E- 
ſtate was made good. F. N. B. 98. 4. 10 Co. 50. . 


* 


Annuttp. 


che Title of the Land is not directly put in Flea im the King's Courts. _ 


EY 


Annuity, | 


Annui ty, See Giant. 


N Annuity is a yearly Payment. of ' a 
certain Sum of Money granted to ano- as 
ther in Fee, for Life oz Years, charging na 

the Perſon of the Gzantoz only; but not only the Gzantee, but his 
n hs Heir, and his and their — ſhall have aWrit 
Writ. of Annuity : But if. a Rent-Charge' be granted to 
a Man and his Heirs, he ſhall not have a UWrit 

Againft whom it lies. gf Annuity againſt the Heir ok the. Gzantor (altho' 


be path Atets) unleſs the San be bar dam and bis Heirs. Co. Lt 
144. | 


—_— for a nent ui; 2 *an 1 2 PROT BS in Fee, 1 
2 Rent, no Writ of Annuity lies for this: Becauſe 
the Reſervation are the Words of the Feoffor, a and no Grant of the 
Feoffee. Co. Lit. 144. 
Where a Writ orf A Rent- Charge was granted aut of a Leaſe for 
Annuity lies after the; Years; the.Leaſe determin'd, the Grantee brought a 


1 150 Writ of Annuity, and adjudged that it lies. Moor. 
the Rent was granted. Caſe . 450. 
| Debt for an Annuity of 51. wre granted for 


'Debt lies for an An" two Years payable at Michaelmas and Lady-day; 

mier for Year was objected that only a Writ of N be. 
Curie. Debt lies, being a ee for Years; for it is by the Deed as a 
Contract. Cro. El. 268. pl. 4. 


Mhere a ſmall Annuity of, 40 1. Der Aue pro 


* „ Conſilio impendendo: Adjudged that a Counſellor who 


is not bound to ſet his hath ſuch a Fee, is not bound to put his Hand to 
w be bs Advice. * Jes gb by is only to give his Counſel. Co. 
4c...492. pl. 16, 483. 

Bou the Grantee may f Man counts upon a Grant of an Annuit to 

1 dat . Nee himſelf for his Life ; Virtute cujus he was ſeized i in 

1 Dominico ſuo ut de libero Cs: ; and moved that 

| this Rent granted for Life, Virtte cujus, &c. is not an Annuity but 
Rent-Charge, Curia contra. It is an Annuity. Cro. Car. 1711. 

The Grantee hath an EleQion to bring a Writ 

The Grantee may of Annuity, and make it Perſona], (if iſſuing out 


| mak Perſonal 
er be a Land) or an Aſſize, Diſtrain, &c. and make it 


Real. Co. Litt. 144. 6. 
4 3 Th 


| An ed 


0 


* 
4 


* 


66k. rr yt cow 


©, ww Www ww 


* = 
_ 


v, Tho. the age Wn, the Rent, yet he Gutes determines the 
r ; 


may afterwards bring a Writ of Annuity, | and antes Eleftion, ,. - 


diſcharge. the Land; for the, Grantee s. Election muſt be determined 
by — A mm — Suit i UT. ſome Court of Record: But if the Grau- 
tee avoy.th this is jn the Nature of an Action, and a Deter- 
mination, o \his, 
ane Kann 1o % of of 10 bonimuicy cer © > 9321 
* a Man, zecpvers in 14 Writ of Anngity. he A Seire Paciar only to 


never have a new Wit of Annuity, for the fer 3 fügen. 
Arrears due after the Recovery, but a Spire Facia 
upon the Judgment, beat the Judgment. . * 
. Tangas: 914" 24155019 e mel | | 3 
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| veal is. ans, one bath done a Raben A what. iT . 
o: Murder, oz. Baihem ; then the ite 
02 Heir ok him that is mur lh 02 the Party robber "a 
maſmed, ſhall have. an Appeal againit the Parties and their Acceflo- 
ties, who have committed thoſe Crimes. 


In 2 Writ. of Appeal all the Pacha are Te pleadings are in 

11 d in Laria, but the, Counſel ought to 1 plas r 
5 as in real Actions, Mich, 22> Cer. 1. B. R. my 

The Defe& in any Pi els in an DEER io the Pro: 
bY ide the Plaineiff, doth diſcontinue be Beende 
the Appeal, and m makes an. End .of the Action, as 1.7 on appe pearancę o 
en 1 . . in the Original Wait. - l. 22, if 

I. 

This is in favour of Life, of which the Law is & ae, wg Y Ke 

By the Statute of 3 H. 7. cap. 1. It is Enadted, - 8 8 wa wy 
That 3 Murderers and all other Abet- oc, may * 
tors and Abceſſories to the ſame, be indiſted, ar- 1717 Ii The 
Tai and tried of the qſame Felony Or Murther Fear, and Day, and 7 
at the King's Suit, at any Time within a Wear 929 Arat 
aſter) the Crime+ committed; and not tditarry a U.. .. 


Year and a Day for any Appeal to be brought for the Tame. 0 


701 g 
0 


27 


z * 
4 . 


1 
«„ 


= "That if -adyrPrincipat: -or:Accrfſoryi'bs at itted fete ; Principil or 


Felony or Muürther utlauy time at the King's Acelfory is acquitted, 
Sir, avithin :the . the Court: before pri s remitted to 
whom he\is;acquitted: ſhall not "diſcharge-him büt Da 1 pay _ 
remit him. to Priſon, ob bail: him tilt the Tears © — * 
ami Day be: paſſed, .tolthe intent thut eithse Wife, 
2 ithe rcexyWciritegrehs Perſon ſlain} may within the en and D Bay 
N e r Appeal,! if tha Benefit of ei Oergy ” not firſt had; and 
v2 Ave A $aivs: AJ oit ale“ 19H 5 the 


"2 * 


* 


ection before any Judgment given. 0. "Fit. | 


al, or the. DefeR in the Proceſs, 


any time within the 


ee nee waft there ought another inſtantly to iſſue out, and 


* 


pleaded 3 or had pleaded any other Plea ther nor g 


Len der rod 97 placg ja in the lame County, tte Probeſs ſhall be 


OS; Female ran have no Appeal herſeif, yet ſhe ſhall 
* prevent the Heir Male from having ir, Stanndf, 59. 
4 In 


78 1 Appeal 


the Appellant (halt have tike Advantage; as if fic Acquittal ant 


Attainder had not den. 4 10 27 
'Withi n what time the 4 Thot a Fei of the Perſon ene 
rr may bring the Yao: aid = OP =p Muster ee 


their Appeal; and 
een. before de Sherk and Corners of the! Ga 
where the Fact was committed, or in the Court of King's Bench{'or 
before Juſtices of Gao, Delivery; and "the "Ahpe 
, od may male an jant in an Appeal of Death where Battail Neth ot, 
oo may make ar! Attarney, and appear in the” une 
aſter they be commenced to the End of tie Suit. Ta 
Chen a Proceſs is returned. in an Appeal. : 


returned a uft 
romedtaety follow. no Day betwirt; for then it is 2. Ceſſation of the 


Proſecution, and abſolutely diſcontinued. Cro. 


at. 284. 
'All Trials for Murther 7 It is againſt E Fundamental Rule in Law that 
* Ap dete Coun. 4 Trial for Murther, by Appeal or otherwiſe, ſhould 
2 of xi County where it is committed. Cro, 
247. Pl. 
Tue sen brings an An Appeal of Death was brouglit by the Son 


Appeal of gan tes and- Heir for the Death of his Father, againſt'two 


Perſons one of them was found guilty, 'and the other not 
| One i found guilty, guilty; and moved that there was no Declarati- 


Moved that there is ON üpon the File in Michaelwas Term, when t 
no Declaration upon the Trial was; but it was anſwere that this A ppeal 
"al It's good wich. was arraigned at the Bar in Trazity Term, and the 
out it. And why. Defendants there pleaded not rg rin and no other 

Declaration is to be fiſed: But if they had not 


he Vl 


71 


as there had been an Adjuurnment to another T erm, th zen the 
ration ought to have been filed, Cro. Car: $21. pl. 10. 
rocels ſhatl be in fo. P2OCels ſpall be awarded againſt thoſe whic 


reign Counties, againſt dwell, in feen une, I are 3 n 
Perſons appealed Kl W 2 10071 FP FR 
ded. 6 s. ap. 1. wo 47 Ae 1 Mp? 9 


vs 


- 19630 ifs . EC. #1 4 10 


| ' Proceſs in Appeal b . e A to be ee 


„ . 1 85 
An Infant etl An! nt may ag en A ah Moor 466. 
it. Guardian. Ldtch 172: JOE V hor F r By 
| man cannot * an Appeal for the 
Feen Das N Body, but only 1 — But 
Magna Charts c. 4. if the marties 1 * or pending the Appeal. the 
Appeal is gone for ever. Co. Lin, 25 l. But an 
Appeal of Robbery. ſhe may Moves 2 Inf. 68. M. Charta, c. 34 id 
Who ſtall hare u. None but the Heir at Law. ſhall have an Appeal 
for the Death of his Anceſtors for though au Heir 


© 0 
P * 
. 


4 Woman that 1 have f 2 


2 mitted to 


| Apyeat. | | | 7 g 
of Burglary; it way, Burgaliter fregit 


* 20 Ap H.rgaliter for 
lnſtead 'of ow Fat; and therefore held theo; pie he Bog 


naught. 4 Rep. 39. . 
In an Appeal, the Count engl to bs: 45 . - Caung muſt be is Bre, 

Perſons, and not by Attor er 

BVBattei ſnall not be wa | where the Defbndant | Where Batfel that not 

hath been indicted; and if the Defendanv will of- * ged. 

is a good Counterples of Battel/ Ar. 

9 V. B. R. 

57 5 7p peal of —— the Peng counts 8 

Hart e Defendant gave the Deceaſed a mortal Blow | 

at M. of which Blow the ſame he died at S. n Ren 

Et fe the Defendant killed him at V. And held repugnant; for it can: 

not be ſaid that he murdered him where the Blow was gwen, but 


e Appeal of Marko b. ip 4 | 
In an Ap Murder upon Not guiley, the the De nt found guilty 
Defendant was found guilty of Manſhughter, and 1 ar 


= n Cler 11 _ w_ wird rape indicted. of an, 

urder, pleads the Convi in the Appeal; L In- 

and held a good Bar. 4 Rep. 40. 4. * See poſtea. * W n 
In Appeal of Maihem the Doſendane pleads to ,. ET * i 


the Writ, and 'alfo pleads over to the Maihem 4 bateme 

here he hath loſt A Benefit of his Plea to the of — 1 
Writ, for he onght not to plead over, but where 

his Life is in Jeo copardy, Moor, Caſe 6288. at; 
I the Appellane declares 'the Deed, the Year, How te dectars in in 
the Day, the Rout: the Time of the King, the Appeal of Murder. 
Town where the Deed was done, and with what TEE. 

Weapon lain, the Appeal ſhall ſtand good, and The Year and Day | 
ſhall not be abated wor want of freſh Suit, if the mußt be e e | 

_ ſues within * a Year and a Day afcer Bf opted, 


JL not 2 Days toa Month, 
dane. 2 hft.340.. 
Note, Beſides theſe Circumſtances in the AR it muſt be mention d, 
1. 1. wha: Bait el the Body the Wonnd was. 
2. Df what Length and Depth z but if the Arm rag r te fer lr and 
was cat off, or the like, there the thing appears. 
3- That the Par wounded died of the Wound. 1 1 f 
© That he tied of it within a Year and a Day after the Wound 
255 * Inf. 318. See the Book, whore are g Directions in all 
ſes. 4 NI. 50 
Ik in an Appeal of Murder the Defendant 
in Mane of the Writ *, it is ſafe for pleats Att gt Oy is 
plead alfo Not guilty ; for i if rhe Writ be adjudged 
800d. it is peremptory, and he call not be per- * Xie, The Plea muß 
anſwer over, but ſhall be condemned >» 3 3 
uon the Writ. Showers's Reh 47. 3 H. 5. eh l. 4%. 47. 
'Of Appeals by Wrie or Bit &. Aecnſaris by an Approver, and alſo 


ot e Manders of Athens of e 9 Rep 119. 4 
A Recs: 


- 


\ 


d Apa... 
a A;Retovery in an Action of Treſpaſs and Aſſule, 
„ Wort ben good. Blea is u. gond Bar t an Appeal of Maihem 3, for in al 
n. Caſes where the Plaintiff for a Tort or Injury is to 
Gerede Bg g ee enn eee 
* ins. Keb. «& \ £ M44 4 t * 27 5 aon 
NN | 1 7. Fuer e an rene pn A Man is on. 
Hou it is in Ale of an icted / is inſuſſicient ; yet the Party may de again 
— indicted, and — or appealed for the ame 
Offence.. 4 Rep. 47. 4. 44 
1 A KMoman brought ſeven ſeveral Appeals for 
The e an, Weg a. the Death of her Husband, againſt ſeveral Perſons 


bring but Writ a- | | 
gainft all Parties concern- as Principals; and xeſolved: that; all the Appeals 


L 


„ers 


Ain the durdet. put tone ſhould abate ; Becauſe all, the Principals 


and Acceſſories before the Murder, and all the Principals and Acceſſo- 
we —— the Morder, and before the Writ purchaſed, againſt; whom 
the Plaintiff will bridg beine ought. to * named in one VVrit, 
and not in ſeveral Writs. 4 Rep. 47-940 . ⏑ — ,] wm noo 
_ EI appeal againſt; A. as Pr incipal, and B. as Accel. 
Appeal agriaft Princi- ſory before the Murder, and D.as Acceflory after it; 
PINT + rarities of the Principal rs found 1 40 of Manſlapghter „and 
Manſlͤugliter. had his Clergy ; B. was charged; becauſe it was 
Malice prepenſcd. upon a ſudden Debate or Affray : But if it. be pre- 
| e., meditated, it is Murder, Allos although, the Prin- 
cipal was convicted by Verdict, yet becauſe he had his Cſer y before 
Judgment, fo that it doth not appeax judicially, . by Judgment of 
the Law, that he was a Principal, both the Acceſſories, as well be- 
fore as after, were diſcharged. 4 Rep. 43. See Title, Jnditment. 
IJ n an Appeal the Appellant ought to appęar in 
6. Bent an Appeatcabe Court in Perſon ; yet upon a Motion to the Court, 
tow by an ter. the Court may admit him to. proſecute his Suit by 
„is Attorney. For there may be Reaſons of his 
Stat. 3 b. y tf 1. Abſence : But in caſe of Appeal by a Widow, de 
Eos 22 2d © 1r:80rte irs; the Statute of 3 Hen, J. ceqp. 1: fin 
| ut 


. 


DCN 5:11 2551; 
— Nonſuit after Ap- 
Pearince is concluſive; 
but before not. 


Appeal hy Guardian, , a 2 
| HAAR (hail. ger excuſe it was prayed at: the 
the Guardian's Appear- dj being ſick, mig 
a5 in Gourtar de Pay. might have a Day cer. 
100 SN. S 5 .* $4 5 ; 4 . 

„ eee Fust 115 — 7 1Latchi wit 
©* Nonſuit as to one De- Appeal. 

27 5 and one Iſſue, 
nit as f *) 


915 
Agaln 
in · 


n- 


—:. — pt — . wꝛ 3. 


an 


n Al 10 07 Murder was tried in 
the jury found hi Not gate er th 
poilty of Hemicide _ ade tin 
have foond him Not g — 

2 god Conviction foe "as Bom thorgh the 
Appeal, was for Murder only: 

Fo cr op afterwards pardoned. "Ob. E.. 

Title Pardon. K 

Sort 6 ought to ae the Wilt of Ap- 
*S into the Court at the Return thereof. And 
the Delivery of a Writ of Appeal by the Sheriff to 
an lofant, who was Plaintiff in the Appeal, and 


E 


to be à great Miſdemeanor. 
Ik one be indicted of Murder, aid cohvitted 
of Manſlaughter, and the Court will not call him 
to Judgment, but continue him over to another 
Goal- Delivery, with a Curie adviſare vult; if an 
Appeal of Murder be brought, he plead his 
Convikxion, and his being Ben 
have allowed him Kelmers s'Rep. 107. , © 
hen the Indi&ment and Conviaion of Man- 
aughter and Appeal are removed into the * 
Bench, that Court is bound to call the Party 
Judgment, and to allow him his Clergy if N = 
ir, and order him to be burnt in the Rand. 2 7 
Neither a general Pardon, nor the an Par- 
don, can pardon the burning in the Ha in an 
Are 782. Sh 
Chen at the ſame Aſſizes there is an India 
merit and Appeal depending, the Appeal ſhall be 
ed upon, if deſired, by the proſecutor; be- 
cauſe the Statute of 3 H. 7. 4 1. doth not forbid 
it; and if the Appellant be ready, he ſhall have 
the Preference, "Yet if the Court try him upon the 
Indiment, before he be tried the Appeal, 
and he be convicted of Manflaughter, and hath 
his Clergy, it is 4 good Bar to the Appeal. Kehnyge's 
Rep. 107. 
here upon an Indictment of Murder there is 
a Couviction of Manſlaughter, and at the ſame 
Gaol-Delivery the Wife or Heir put in an Appeal, 
it is juſt for the Court to call the convicted Perſon 
to Judgment upon the Inditment, and to allow 


= or Clergy, 
el 5 and then he ma 
and Clergy in Bar of the Appeal. 1b:d. 10 oy 108. 
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150 this is Laughter, | 


had before that Time choſe a Guardian, Wis Held rmeanor. 


befote he be put to anſwer the Nr to the A . | 
plead the Conviction 5 


was found 


274 


Bot if might deve beck 
Not guilty generally. 


Afterwards pardoned. 


The Sheriff ought to 
deliver the Writ idto the 
. And — =_ 

an n ne laip- 
tif? held a great Miſde- 


One convicted of Mut- 
der or Manſlaughter ;and 
not called to udgment, 
may plead. his Cogvitti- 
on to an Appeal. 


ready lot do read. if the 9 would 


Where the Court of 
King's Bench is bound 
to call the Party eon - 
victed to Judgment, and 
allow him his Clergy. 


The Kigg can't par- 
don the . 1 


Hand in an Appeal. 


Where the Appeal 


- ſhall be tried before the 


Indiftment. 


How it ſhall be, if 
tried upon the indict. 
ment before the Appeal. 


3 55. y tap. 1. 


An Appeal brought 
the ſame Scfſions. after 
Conviftion of Manſlaugh- 
ter: The Court ought 
to allow. him his Clergy, 
which he may plead in 


Cahere 


W q Clergy bars an 
"Appeal of Murder. 
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For Robbery, eſther 
the; Mafter '-6rr Servant 
may have it- 43.1} "4 


nen nt 1214 


„eee. . 


R . * 


he, an | Api of 
bbery maybe rought. 


When an Appeal of 


Mur der muſt be dean. | 


All Principals and Ac- 
Co muſt be joined. 


How the Writ and 
Count muſt be againſt 


Principals and Acceſſor jes. 


oy Delivery 


erer P ſon N convicted of Mandavgtiter 
2 — is N the nen 


a: Clerk * this? Bars 

cal | Munder. [:Rep:94. 

It the Servant be d of the Maſter's Goods, 
the Maſter or Servant m 2 98 Hates 


Pl. Caran. 184. 1 15 $f it 5 r 
and ry ph the o Cook his * Adion: Staumdf S. . 
al may be by Bill, as well as by Writ, 
Sn, before, Juſtices of Alls and Goal: 
So 105 719 6 
EY of: $5 rat may he brought tenen 
Years after the Robbery committed, and 2 
be bound to bring it within a Vear and a Days © 
ing Appeal of Murder. 4 Leun. Caſe 58. 
4 pals. and Acceſſories before and af ter, 
joined in one Appeal. 4 Co. 47. 6. 
— 35 an Appeal by Original, both nne 
Acceſſories are-generally. charged alike, withoutany 
Diſtindion of who are Principals, and who:AG& 


in BP 


. er until the. Plaintif counts upon his Writ. 


Count in, Appeal. * 
Death. 
1M . . cap. 9. 


| Where ſeveral make 
Default. 


Wuere to; plead ini 
Abatement, and not 
, OE alſo. 


Co. Litt. 127. 4. 0 5 * 
Þow the Count in an Ap ppeal of Death ought to 
be, ſee 6 E. 1. cap. 9. See Dan. 499. 
Jr. an Appeal be brought againſt ſeveral, 5 
all but one . 8 = the Plaintiff: ought 
to count againſt all. 4 Rep. 47. . 
It in an Appeal of Mai — Defendant. pleads 
in Abatement, and quoad the Felony and Maibem, 
Not guilty ; by this his Plea in Abatement is wa- 
ved: For a Man. ſhall-not be allowed to plead in 


Abatement, and alſo Not guilty, if not, where Liſt Is 1 in Panges Cro. 
Eliz. 495. Pepb. 11, Om. 59, 60. 


Wat is a good plea 
io an Appeal. 


Where the Appellee 
may be arraigned at the 
King's Suit, and where 
not, 


| Mi the Appellor ſhall _ 


be. puniſh'd, when th 
Appelice is found Not 
Built, 

1. 1. cap. 4. 


See more u 


F ſhall be 


Where Anter foits; acquit is a good plea; there 
Auer foit, conuict is a good lea. 2 Leon. Caſe 111. 
I the. Appellant dies before Verdict, the De- 
fendant ſhall be arraigned at the Suit of the King; 


but if the Apellee's Life hath been once in Jeopar- 


dy, he ſhall not be again drawn into Danger. . Per 
Wray Chief Juſtice. Did. 


The Appellee being acquitted, , the Appellor 
puniſh'd with one Year's Impriſonment, 


and ſhall pay the Party. what Damages: the one 


ſhall appoint. 
1 this Head. in Oer. Ame, Title e Appeal, from 
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10 HY Miſde anger in t for Which © &. dappeari 

the Court ma Puniſh” bim A, they  Paſch, A0 2 
21 Car: 1. per 70 run wo 1.095 41 _” AN = 
Bond for graph, 8 50 the Sheriff be- Bond for. Appearing 
HF er lipery; of. the W 1d good.; 1 Keb. e of th 


1 05 J 18 ive an ky: Warr: it 0 ap- A Man gives KIM 
og "and ſhall 0 irds pix vio this . — 1 hrs 


Werten jay roots to delay his Appearance, 155 . 1 it, Ber the 
Court will boeh fepealin Court will compe 0 fo 
rranit, co pel his pang, de oof un Attorney to appar.” 


hear for. = 

in fucti'a | (nabrier as by the Rules o the Court he ought « to have a 

For the if by” Arta had not; been re pealed. Bark 22.Car. 1. B, P 
w ia vours not Deſa ay, "wor will $55 it in the Power of the 

De rune to coufitermani « * but will, have ſpeedy Juſtice to be 

one, 


121 Thab gh e {is a G ap 15 Court t upon. the Re- Re- . 


torn of a Wi . ine forth againſt him, yet be ang why. of theWrit, 


doth” not admit the Writ to 4 good by ſuch his E 
Appearance; for the cannot have er of the Writ, until the Party 
hach declared ag 2 painſt Ritth. Bill. 23 Kur. i. H. R. For he i is arreſted up- 


on a Warrant made by the Sheriff upon the Receipt of the Writ, and 
doth not ſee the Writ. And the Law will not preſume auy Perſon 


to 


11000 51:3 £54 
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84 Appoayaice 
to admit a thing which he knows not what it is, and may be preju- - 


dicial to him to admit it, 


of the Common Pleas or. 
Attorney of C a, 2, 5 Attorney for 11 
to —— for his Clieng, Clierit, this ſhall be a good Warrant for the At- 


a good Warrant, torney of this Court, and the Attorney of the 
Common Pleas, if he had n ew) the Defendant, ſhall 


be only anſiwerable to hi. . r 
7 


Nan A 
afterwards refuſeth to appear ac- 


Atrorney promifing Client, and 
w appr, and ir cordihg | to Ys f Promiſe, the Court will compel 


win compel Em; - hifh'to-appea 
. . Ar. ing Warrant 10 
. oi 2815 if he will not 1 upon the Rule of the Court, 
* an Attachment lies againſt him for bis Contempt 


to the Court. Paſch. 23 Car. 1. B. R. and Mich. 24. Car. 1. B. R. Yet 


r for him, alt 
2 B. R. And 


if in Truth he had no 8 and r f Client, if he be 
prejudiced thereby, ma 5 ASibn upon the Cale againſt Fm; 
| rene, let Antorneys eee pi they d. 
31 there be atem Fe oy 18 
rorney needs not appear 87 he Court. dd af z os hem, n 
e was -, Tg thoſe from who Pat appear. 
e Paſch, 24 Car. 1. H. R. For their ONT tra! dit. 
ferent, though the Declaration be joith and otic may chuſe 


his own Attorney, 


FI the Deſenditts Attorney doth receive 1 
Defendant's Artorne Declaration againſt his Client from the hire 
is obliged to appear. Attorney; this Acryptanee ED. ** Attarney 
to ap to. it, 11 Nov, 1630. 24 Ma. 
Paſch. 1650. B. S. For thereby he adlipits 1 his : heat ho Þ to be 
and takes upon him the Defence of his Cauſe. 
3 | An 5 92 to 1 4 his Guardian, 
1 and not is Attorney; for he cannot make a 
by by actorney, and why.  Wearratit to authori; 2 Attorney to ap — LT 
him, but the 820 may a im 2 
with his Conſent. Paſch. 24 Car. 1, B. R. Iris: 1650. K Ache 
his Appearance by an Attorney. is no Appearance iu Law, becauſe 
it is by one that hath no 11 1 to 2 Ppear, and the * 
: approve only of Things lawfully don 
"The like was beld by Ohe Gln Chicf Juſtice, Mick. 1656. B. S. 


ere can 
Ne Appearare but Atte by Special or Common Bail; for it is the 


by — T * putting in of Bail that attacheth 'the Cauſe. in 
. Court. 7 Maj, 1650. B. S. 
MN an Attorney promiſeth to appear for bis Cli- 


Attorney 


. RE 0 ent, the San 2 will compel him to put in Com- 


mon Bail | for irs far the re ip, appear im- 
e dP att we annie 17 


plics the other, 


h he ſaid he had 


in Court, 


be no Appearance in *this Court but 
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. Appraranee, Ge 

A ene nppeenby a Name which as net in If Defendant ipþears 

truth; his right Name, and thereupon. che Plain. pf, gg e % 

riff declares: againſt; him by dbat Name, he ſhall bim by chat Name be. 

* | afterwards to fay that be is not right 5 tis cflopped 10 

20 OF. 160. B. S. Fun he ſtiah not be a et ehe 
to take Advantage of his own Wrong xo 


preßt ige another thercb . . 

N «he Attprasy- appears for his Client, but de Attorney appearlag 
prove of its if his Client ſhall refuſe to» appear, co appear, may >recurn 
may: in ſome / hort time aſterwards return the the Declaration to Pla in- 


Doeclgtation tor the Plaintiff's Attorney, wich his tit e tere 1: w 


to pfead unto #44 Nov. 1650, B. S. For this was hot Hi abſolu 
hut a onditiqnal Appearance. * e, 
» if? In all Tranftory Actions, where the Declarati- When to move to al- 
on came in above ſix Days before the Bud of the tor a A,, 128114 
Term nent after the Appearance, or the Term wherein the Appear- 
anee was, the Defendant maſt that very Term (and cannot after- 
wards): move to alter the Vene ; neither can the Plaintiff. after the 
Eſſoin Day of the ſubſequent. Term after the 'Ap- n 
pearance, alter his own Vent, tho he would pay ien the Eger 
Coſts, hr give an tnparlance. Paſcb. 21 Car. 2. K. d 7 
.., Judgments in Ejectment againſt Caſual Ejectors, Judgment againſt the 
for want of an Appearance, {ball be ſer aſide, and if Combe gab good, 
ReGiefion. granted, H no Letitar/ hath Deen fwed fled in 14 Days after 
nt againſt, nor Common Bail fibed for fuch caſual Appearance. 
Ejector, or Nominal Defendant, within 14 Days 
after fuch Appearance. Tria ig . . M. per Curiam. 8 
In all — be genre" N iflue forth to q 3 
take the Body of the Perſon, if an A aner Ia. what Caſes Com 
only, and not Hail is reqiimed, there every ſuch Pos wakes es 
Perſon imuſt, upon an Arreſt, cauſe Common Bail to be filed, which js 
an Appearance upon Record. On Tg TEN 

CUhere the firſt Proceſs in an Inferior Court is Where an Appear- 
a Capias (which dught not to be) it is ſalveddl by admit on Prot Coure 
an Appearance. Lutw. 954. Becauſe the Defendant brought nim jnto Court, 
hath by his Appearance admitted the Proceſs, by *9 be good. 
which he is: brought into Court, to be legal. | 

Where the Defendant appears upon any Pro- When the Party hath 
ceſs, altho the Day of Appearance be not lawful, fbr d, he ſhall an. 
yet he ſhall be put to anſwer. 2 Leon. Caſe 4. 

Mhere the -Defendant -pleads-that-he appeared, Appearante muſt be 
he ought to conclude his Plea pront per Recordum tried by the Record. 
inde apparet. Cro, El. 466. pl. 16. | 

The Puncipal cannot now give a Warrant of Principal cannot au- 


Attorney (as the Practice formerly was) for an At- *Þorize an attorney to 
| appear for his Surety. , 


torney to appear for his Surety. 
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Wpere bene oe A en Special Bail is required, the Plain 
a. dipenles 138% Attorney doth (before any Bail put ip) de. 
| ia vc e [HRS Declaration to the Defendant's Attorn 
(unleſs i it be only to ſhew ſuch a Cauſe vf Action as requires Bailyhe ſhall 
not afterwards compel. the Defendant” to put in good Bail; 8 ia 
mon Bail ſhall ſerye. ou 7 5 IN OY. 7 on ” — *_ 
n the Court of Common-Pleas, pow d 
FF. Writ is — Capidt ' ĩſſued forth, with the Cauſe of Adlon Iere- 
+ the Declaration in it. in expreſs d, the Defendant is, by the Rules of 
5 In Com. Bayes that) Court, to appear and plead in one and d tlie 
wal ſame Term. But it is not ſo in the King's Bench 


where! the 4 is [commenced by Bill, for there be bath Liberty 


to imparl to, th 
King's- Wicht that in the Common-Pleas, where the Action is 


LY 
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went HATER. | by'a Special Original, the Declaration is com- 
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prized i in che Writ, which is not ſo in a Laitar. dvods i SHRY no 

Where Judgieit ſhalt Two Nichil- returned upon a Scire and Alias * 
be by Na upon a 7e fabi ar, amount to a Saint eri; whereupon if 
Sire facias for not ap- the Plaintiff gives a Rule, and the 'Defendattt doth 
vearing not appear, the Plaintiff chall have his Judgment, 


habeat Executionem, Befault. But where a Man hath a Re- 
leaſe or any other Matter which he might have 


a are up. Pleaded, there he ſhall not be abſolutely —_— 
wo 


—__— ded without a Seiri feci returned. For af 
2 Nichils, he may have his Writ of Audita Nuorela, 


— he cannot have after the Return of a Sein | 


f . 
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There are but four ſeveral Ways b which 2 
Defendant can appear, (viz.) either in Nevis Per- 
ſona, per Attornatum, per Guardianum, or per Proxinmm 

3 Amicum : And regularly the firſt two. are. the com- 
mon Ways, and the others are Privileges given to Infants e, Age. 
"Show, Rep. 165. 


The ** Ways by 
which a Defendant may 


appear. 


Vide poſts Tit. Declaration « and Judgment. 


- Appoztionment. 


e next Term. But the Practice is the ſame" in the 
5 3 by Original: And the Reaſon of it. is, That when 
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omment is a 'vibiving ute parte 2 er ae the 
"Rent''02 Thing which is dividable; and. ben 1. 
2 not entire and whole. And koz⸗ that the 

Thing out of which the Rent, &c. was ts de paid, is ſeparated and 
duk, the Kent, &c. ſhall be divided, having relpen to the Parts. 


There ſhall be an Apportionment where the Where there that 4 5 
Diviſion is not by the Act of the Party, but by — and 
the Law. Cro. Eliz. 271, 772. | 
Leſſee for Years of "20, 0 


"If Leſſee forYears of twenty Acres grants lis Inte- 
reſt inten Acres, this was an Apportionmetit at the grant e fal be 25. 
Common Law. "Moor, Caſe 230. portioned. 
A Leaſe for Years of two Acres rendjind Rent, A Leaſe of two Acres; 
the Leſſee ſurrenders one Acre, the Rent Hall be Kent halle pp N 
pportioned: Aliter . E the dr of a _ Kohn Grace N 
Charge purchaſes part o the Lan r there iy by * Zone Tiarge Porenans 
Moor, Caſe e 23 . ne 7 s whole 8extind i * 
Ik the Leffor recovers bs Waſte part n 
Land againſt the re there ſhall be an Appor- pin Fg ; 
8 Moor, Caſe 255. Land in Wafte, there 
No Apportionment foal be of a Rent-Charge or ſhall be Apportionment. ; 
Rent-Seck , for this is not within the Statute of [Shall not be of Rent - 
Belege, = "A 2 gives an Apportion- arges e 
Chen a Rent, reſerved upon a A * Years, How Rent to be ap- 
is to be a »portioned ; . if in an Action of Debt for Portioned. 
it the Leffor demands more than he ought, upon Nil. debet pleaded « 
the Leſſor ſhall recover only ſo much as ſhall be A 1 and aſ- | 
ſeſſed by the Jury, and he barred for the Reſidue. 3 Rep. 24. 4 


A Man hath Common Appurtenant (by Grant . 


or Preſcription, Danv. 504.) in fort rn „ 
Acres of Land, for all his Cattel Levant and Coucbant ſhall be ap- 


Couchant, and ſold Part of ten Acres; the Com- Portioned. 
mon ſhall be apportioned, and each ſhall have 
Common for the Cattel Levant and Couchant on his Part. Hob. 237. 


8 Rep. 78. 6. But if be buys part of the forty Acres, it is loſt. = 
e 


bodo 
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Heb, nd 235. Co. Litt. 122. 4. 8 R 78, 79. But it is otherwiſe 
in aſs of Common Appendant, becau 2 it is of common Right. Co. 


2 * r — IE, 4 9/5 ns " 


we OT ds If there be Lord and Tenant of twenty Ia 

The Alicnee hall hold by Fealty, and 10 7. Rent, and the Tenant aliens 
N Fee. . the Alicnee-thall hold the two 

auenm. 3 Car. 2. = lee Ae by: Jade of Weſtminſter, 

Car. 2. 2 0 8 
Apportionment upon a 4 Man oF: Preehold and Co pyhold (with the 
Leaſe of Freehold and Lord's Licence) for Years, neter ag a Rent, and 
Copybold together. P fſterwardz Hants che Recerficm af the Freehold to 
another, and the Leſſee attorns; the Rent ſhall be apportioned, for 
this waits upon the Reverſion. Ge. EL. Le * 2 Aale 1 
Ga ſes three-Acres ears,aren- 
A- Ee. a and alterna gras th Revo 
At t all be apf oed . 
Eng F 1 * ; foal \ part of the Rane 
ent re es 0 
e- 'S "4 Gier. this doth not en e. the ha Rope 
er been 2 dar, hut it ſhall be i day the Gran- 
tee dealeth only with the Rent, and not with the Lan Lit. 148. 
JE the Leſſor enters l into Part 
or ra ner by b > the Land, the Rent wall be a tioned, Gookit. 
8. 80 likewiſe where Leſſee tor Life or Years is 
| evicted, or a Stranger recovers by an, u Tile, 
KILLED 56% . 44. 

Wikre n lan de n 4 Man preeribes to have Comp 21 LR 
the Caſe of a ftigted Yard-Lands-for four Beaſts, four Horſes, and ſixty 
CONN Sheep, vix. When the Land i is lou to have Com- 
mon after the renne of the Corn ; and when not 
Common all the Year; and he leaſes for Years one of the Yard-Lands, 
274. 565, have Commen pro Rata. 13'Co. 66. 2 Brownl,. 2975 «gh 
1 Ventr. 385, 388 

4 Men leaſes for Years 8 Rent, and 
„A of e one Moiety of the Reverſion is extended 
ety of a Reverſion is ex- upon an Hlegit, he ſhall have a 2 Moieey of the Rent, 


tended. 0 C. ſhall be x apportioned | 1 0 *. en 
: An Apportioament cannot . ale upon J De- 
pad br Jan, morrer, Dues it ant be N a. ? 


7 Tetter E. * ir 1 k 2 "Y 
Upon ah Bp It to an vowry 40 as; phinti 
. * pleads an Eviction of, Part, he opght to ſhew, how 
Land muſt be ſet out. much of the Land in Value was evicted, and how 

2 much remains. 
e Leſſor take eder of fart of the Land, 
hall be as Apportion- | there ſhall be an Apportionment; and the Leſſor 
in his Avowry or Declaration for Rent ought. to 
i muſt be ſbeyn in ſhew the Apportionment, and to demand what was 
the Jrovry, o _ due for the Remainder. Cro. Fac. 160. pl. 14. 
* | 0-4 Apprentice. 
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own, to have 
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No Maſter or Wardens, amis of 1 ad an 
ties, ſhall take for the Entry of an Aren into . — be pad up 
e above 25. 6 d. nor above 34. 15 for fe Apprentices.” "; 
the Entry after his Term is expired, upon, the. For- 

Cre 33 40 . the one half to the King, t the other r 
o the Informer. Tp 4461 2 , 

ed by Oath or Bo e a ern 
| ath or Bond from keeping of a — i _ 

Neither oy War dens of the Top: .{ { ftrained from keepiug of 
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a Shop. 


take other Fees'than' thoſe above · mentioned e 
Entry br making free of any AF prentice 950 t. - 28 W. 5. — 
Penaley above: r ntioned 3 .d wh > 8 1 


Schetat Orders ee bene, ſee che Sta ders about Appren - 
tutes rn ME er 
- It Action of > Covenant ves brug ht in Tondos d n 2 
a > af Ap entice for not fer vio out 1185 {Anh Apprentice under 
pfeads pads lt ney ; the Plaintiff replies the 18 mA ay bind hin 
f London, That: an Infant” may ind him 


& 155 ly Mich 1 
0 nts on to erve as he renti 85 m. 
ip8 ben re th Sl Court 1155 vided; ede i L ek 
it dete not a Depattute? Ang thc pon 'the 'Cou t 
> the Plaintiff ave to diſco je W ande in de Nero, and count 
upon n the Cuſtor f London, that an Infant may bind bimſeif an Ap- 


rentice. * Keb. 155 pl. 76. 19 5 85. Moor, Ca „ 280. > 9696 
Covenant for renticeſhr efendant p plea ** he Be” 
a By-Law in 2 5 that 3 any Freeman, takes * 1 ae fag 


the Son of an Ali en an Ap prkntier 1 ants Covenants void, but may 
ſhall be void: Ad; jadged 15 Pes for ſuch 57 oy at the Fer Hh 
cannot make the Gobenants void,” but mby 20 1 1253 
A Puniſhment oy the Maſter. Moe, Caſe 5 


an, „n eee e. ved ny 
WI — BU oy Terr; Mn: J. 2 ˙J11 Appꝛove⸗ 


. | L % _ 


Anuabn ement, 


< 


+304 446 


Sec 
. 
. 


| Commun. © © 


oFLORY is © Shave © than hath Com- 
| Poon in the Low's Waſtes, and the 


. Loxdincloſeth part of þis Cade foz him 


5 ding Common, with 
gg a Beg, 10'e this Ancloling is called 
The Statute of. Merton, 20 H. 3. 


the Lords of Manors Power to dee ving ſut⸗ 
ficient Paſture, Egreſs and Regrels, for the Com 
mon 


i | 
— tr the Statute which gives the NoZamer Wit 
| © 13 E. W ine e 13 E. I, : 12 


4. gives 


; Mpich Sta ancther made. 3 2 & 4 K. 6. 
50.28 — „ Ram e with an ition tre 
a Ob = oy be recovered in aWrit of Aſſize. 


* above three Acres —_ allo where. Houſes hive been built 
may be laid open by the Waſtes, what more than three Acres, which Lal 
* be taken out of the Common and laid to it, may 

Fe be laid open by the Owners of the Waſtes. _ 


We . the Lord approves. the Common, and doth 
Flee Gase. 3 24. e ſufficient Common to the * Tenant, he 
ve 2 e of Aſſire. F. N. B. 256, 277. 
38. E. reer 1 * go r treble Per 
CO. cap... 
| 7 iT, The Lord Paramount have Common ap- 


nat int Lands of the he Tepaut Pareval to his 
* ponent iy Ho k 


and the Tenant 
ainſt the Lore e N. B. 398. B. 
the Common Law the Lord may approve 


who hath Common Appendant, but 
r AE: » Cpmatoner by Grant, 2 Jaf 474. | 


: EW The Statate of Merton only extended between 
\ (A further reren Lord and Tenant z then came a Statute of Weſt- 
Weſim.2. 18 E. 1. 46. winter 2. and nN That it ſhall extend between 

Murten was between Neighbour and Neighbour ; nay, though it be one 

in. between Neich. dwelling in another Town, if the Commons join 

[N | bour and Neighbour. together: Alſo, if the Lord bath Common in the Te- 
: es nant's Ground, the Tenant may approve. 2 Inſt. 475. 


Note, 


Paravail may an 


Tbe Lord approre 
inſt a 9 againſt an 


- 


/ ĩ WOOD 1 


tire, are ſo themſelves, that 
Water- courſes and Eſtovers are appendant or a 


dants and Appurtenances. 4 Rep. 86. a. 6. 


—_ e Difference between Appen * and 
Appurtenant, and the Mod oh Pertioens, — 2 
uled indierentlp fo2 both. Co, Litt,.121.Þ. nat. 
| See the next Paragraph. 
Things Appendant are ever by Preſcription, hut Things Appurie- 
nant may — ſome COA — 4 his this the : if one grant 
ammon of Eſtovers to be burnt ans}, Ke 
to the Yano. Co. Litt. 121. b. 1 * 10 
qurtebdnats 
12 id.to berg. en ei fk 


Pards, Orchards and Gardens ate 

to-a Meſſuage; hut age, ee 91 10 

purtenant to a Meſſua though t med wien age; but Lands are not. 

the Meſſuage: For the he . 4 „tho 

n 75 Cn. R.) But it is not ſo; if 

the Yards, Orchards wr 0 . 2 are taken away from oh : for _ it 

becomes but a Cottage or Tenement. | FY 
One Meſſuage cannot be appurtenant to another 0 12 : 

Meſſuage, for are entire Things of themſelves. ;,. err n 

(Faſch. LY Hy And Thing are en- ther. 

they are 17 2 Rela- 

tion to other Things as of Part of them, or as dependant upon them. 

See Title Common, 

Where Men have Mills or Houſes, to which 


Where the ancient 


Appendants and Apput- 
rtenant, and they are blown down or burnt, &. — outings. 


Act of God: If the Owner re-edifie them in the 
ſame Place and Manner as before, they ſhall have che ancient Abe 


29 | Land - 


— ene pendant. "He 


VFatib anon us te the Right of the Worte. 


2 
92 0 5 _ Fol 


n nat ntaperty 
ee AIP Ss — WNd Pertibent (all de · taken in the Senſe of uſu-· 
ally letten or occupied with the Houſe, or lying to the Houſe. Hal 


d Gr I Plow.. 170. See Title Devile. 
* 1 * though Land may paſs in a Deed as appurte- 


Tho 9 . 
nant to an Houſe, Jet ic Parlance, and the Intent of the parties, yet in 


can't bg ſo in pleading. Pfeading it ought not to be ſo _ Cro. Kr. 
1 Aly 14 8 N 1 . 1 919 9. 57 Deulls., 4 TY IJ 


170 by © as 
flow jon — en in to an fs e bich 2 11 


5 ath been occupied s ich 
oo 2 1 it for ten or twelve Years ; for by that time it hath 
gain'd the Name of Parcel or belonging. Cro. Eliz. 
16. pl. 7. Cro. Car 308. Co. El. 704. 
A Pan builds an Hovſe, and erects a Conduit 


* 893 for it on ſome part of his Land, ànd afterwards 


to an Houſe. ſells the Land to another x z the Conduit and Pipes 
ſnall ſtill remain with! the Houſe, and he may 

amend them. Cro. Fac. 121. 
Ie The Commencement of Common Appendant 
of Common Appendane. was thus: When a Lord efifeoffed another with 
arable Land, to holdiof him in Soctage, the Feoffee 
ad menutenendiin Soccæ ſhall have Common in the Lord's Waſtes for his 
neceſſary Beaſts that manure his Land, which Common Appendant is 
Sf common Right, and commences by Operation of Law in favour of 
Tillage, and nerd not to be preſcribed for, and is only for Horſes and 


Otem who yOu the Land, and Co end Sheep: why! feed the Land. 


4 Rep. 37. 4. 
1 But if an Houſe, W a Paſture, 28 well 
5 — ** nant, 23 7 gan, have had Common, Time out of 
l | © Gps eh 15 is Common Appurtenant, and not 
en ©) 14:6 1882 Sp pp. pendant. 1 85 1 623 577108 
| on Appendant ma cbportiocel! bes 
omen Appendant cauſe it is of common Ri fits ghd if the Cochmo. 


way de raf b. ner purchaſe part of the and; in which, G. yet 
the t ſhall be apportiones 7"! and in what manner, ſes 4 Rey. 
'37» 3 *. 19 82 dg? 745 4. iy 8 


Bit in caſe of Common Appurtenaut, which 
© Common beraten. is againſt common Right, by Purchaſe! of any part 
. '6f the Land, in which, Ge. the whole Common 
. becomes extinct. 4 Rep3 gp. 6. ill! 


Where Unity extin- Unity of Poſſeſſion of the entire Land to which, | 


Loving Common Ap- Gt. and of the entire Land in bücher eue 
ne Common Appendant. 
"Of what Things there -Dhe corporeal Thing cannot be arenen 


may be an Appendancy. another corporeal - Thing; but one incorporeal 
Thing may be 8 to a Corporeal Thing. Pl: Com: 170. * os. | 


121 b. — 9 243 N 145 L111! 25 
* 


Un 5 | 3 x 
8 "= TE Common 


2. Perrin, de appurtenant to the Houſe ; but tho 


ad 4 Po. mos os T⸗[‚ eo. voce 


Appurtenant and Appendant. 93 

Common of Turbary or Eſtovers cannot be ar 

ndant or Appurtenant to Land. but to an Houſe , A = ak 
to be ſpent there; for there muſt be an Agreement r 
in Nature and Quality. Co. Lit. 121. 6. 

g Seat in a Church cannot be claimed by pre- A Seat in a Church 
ſcription, as Appendant to Land, but to an Houſe : 177 an Houſe, S0 
For the Seat belongs to the Houſe in reſpect of the 122 n 
Inhabitancy. Co. Lit. 121. b. 122. 4. 8 1 2 

Appendancy cannot be made preſently ; but by a How 20 Appendaney 
long Tract of Time. 1 Leon. 26. N 
Cho Services of a Manor are incorporeal, yet An Advowſon may be 
an Advowſon may be appendant to them. So may appendang to Services, 
| | y one Advow- 

one Advowſon to another. 4 Leon. Caſe 348. ſon to another. 


Arbitrament, See Award. 


Arreſt. 
L Actions. 
| bot ud 
©. : Bailiff. 
See] Latitat. 


| P2vileges, 
| Sheriff, 


N Arreff is when one is taken and rr. 
ſfrained_ from his Liberty by ſome Legal 2 Krraſt, what. 
_ Officer, who hath, by ſome Legal Pꝛoceſs, Authozity 
given him koꝛ fo doing. | ants | 


The Court declared their Opinion, That none Of the Privilege of | 
of the King's Servants in Ordinary can be arreſted *, CAO S 
without Notice firſt given to my Lord Chamberlain, | f 
who cannot privilege any perpetually, but in convenient time muſt either 
remove ſuch, or make them pay their Debts, the Privilege being 
the King's, not the Party's. But if the Bailiffs 5 
without Notice do arreſt any. ſuch, the Meſſen- Ge . 
ger of my Lord Chamberlain cannot reſcue tze | 
Priſoner by his Letter, (the Arreſt being lawful) nor his Warrant, 
but the Party is puniſhable for his Contempt;, for no Man can know 
the King's Servant by his Face, but he muſt ſhew his Privilege upon 
the Arreſt ;. yet the Court allowed the Lord Chamberlain's Warrant 
may be to take up the Plaintiff that ſued and detain'd, and not the 
Bailiff, if they had no Notice before the Arreſt that he was the 
King's Servant. 2 Keb. 3. 3 

he King's Servant is not ſo privileged from The Senf orght te 
Arreſts, but that the Sheriff ought to retorn his 
Writ, unleſs he ſheweth his Privilege on the Arreſt. x Keb. 40. 
Pl. 108. | 2 B See 


94 n |." 


| Arreſt after Eſſoin- See where Arreſt after Eſſoin-Day is void, 


. nen 1 Keb. 718. Pl. 7. . 3 
The Queen's Servants Che Court diſcharged one being committed by 
6— the Queen's Vice - Chamberlain to a Meſſenger of hers 


++... for arreſting her Servant; and per Cur. Such have 
no more Privilege than a Servant of a Queen Dowager, but only the 
Kings Servants and Parliament- Men. Vid. 842. Pl. 33. 
„ tk a Sheriff make a Warrant to arreſt a Man, 
Warst upon Seve, and the Bailiff arreſt him accordingly, and that 
delivered, is a Treſpaſs. before any Writ delivered to the Sheriff, it js 
k without all Controverſy a Treſpaſs, tho' a Writ 
be delivered afterwards. . 1 Saund. 298, 299. vide 2 Keb. 173, 838. 
T7 1 ws That an Arreſt before the Writ actually ſued 
4 wot, or 2öble out is not juſtifiable by Antedate, 3 Keb. 213. Pl. 
by Antedate. 21. 

Note, That by a Statute 9 & 10 V. 3. chap. 25. 
PA. ole log ors It is Enacted, That every Officer or Clerk in the 
the Writ. Courts of Weſtminſter, (hall ſet down the Day, 
and Year of his Signing any Writ of Arreſt, up- 

on ſuch Writ, and duly enter the ſame; on penalty of 10/. 

. That no Bailiff or Sheriff 's Officer ſhall pre- 
— mga acer: ſume to exact or take from any Perſon being in 
a Judgment, but in Pre. his Cuſtody by Arreſt, any Warrant to acknow- 
ſence of Defendant's At. ledge a Judgment, but in the Preſence of an At- 
1 torney for the Defendant, which Attorney ſhall 
then ſubſcribe his Name thereunto; which ſaid Warrant ſhall be pro- 
duced when the ſaid Judgment ſhall be acknowledged: And if any 
Bailiff or Sheriff's Officer, hall hereafter offend, or do contrarywiſe, 
he ſhall be ſeverely puniſhed for ſo doing. Paſch. 15. Car. 2. Regis. 
* Ik an Action be entred in either of the Coun- 
8 arreſt with. ters in London, a Serjeant may arreſt the Party 
out Sheriff's Warrant, without the Sheriff's Warrant: Trin. 22. Car. I. B. R. 
it an Action be ente d. por the Entry of the Action there, is a Warrant in 
Law for the Arreſt, and the Serjeants are Attendants at the Counters, 
and may take Notice of ſuch Entries: it being the Cuſtom of the Ci 
ty, uſed Time out of Mind. | 

1 By Ghz Chief Juſtice, Mich. 1658. If one be 
2 County Nithm 2 14. arreſted by the Sheriff of the County, within a 
berry, good, without a Liberty, without a on omittas, yet the Arreſt is 
3 good; for the Sheriff is Sheriff of the whole 
County, but the Bailiff of the Liberty may have his Action againſt. 
the Sheriff, for entring of his Liberty ; but upon a Quo minus a Sheriff if 
may enter any Liberty, and execute it impune. 


9 


* 


A Clerk of the Court ought not to be arreſted 
3 3 for any Thing which is not criminal; becauſe he 
for any Thing not cri- is ſuppoſed to be always preſent in Court, and 
mat. muſt anſwer the Plaintiff there; and therefore he 
that doth arreſt him is puniſhable by the Court. Triz. 23 Car. 1. 
B. R. And therefore ſuch an Arreſt is accounted to be vexatious, 
which the Law warrants not. | 


* | —— One 


„„ = 1 
One ought, not to be arreſted upon every ſlight A Man ought not to 


fpicion of Felony ; but there ou ; be arreſted on a fligh 


Ground pp = * A 21 before he js to 
be arreſted; for Fame, Life and Liberty are precious things in the 
Eve of the Law; (4 Mich. 16. 9. B. S.) an F Bo 
ds be with Jaſtice. ; 4 ) and to be preſerved as much 
Foz the avoiding of Oppreſſion, under the co- Attorneys ovght not 
jour of Proceſs iſſuing out of this Court, it is fomare out Writs, where 
Ordered, That no Attorney preſume at his Peril, 3 
to make out, or cauſe to be made out, any Pre- 
cept or Writ, with a Clauſe (4e etiam Billa, G.) againſt any Heir 
Executor, Adminiſtrator, nor in any Caſe whatſoever, where b the 
Cuſtom of the Court ſpecial Bail is not required ; _ 4 
and that if the Defendant ſhall be lawfully deli- _ Defendant lawfully de- 
vered from an Arreſr, upon any Proceſs, the ſaid 3 — Arreſt, not 
Defendant ſhall not be again arreſted at the ſame Suit of the me Plate. 
on by 28 8 Proceſs, at the Suit of = A I of Ar: 
the ſame Plaintiff: And if any Attorney or Plain- fendiog in the Premifies 
on in on — * — offend in the at . 
miſes, the Name of every Attorney ſo offending ſha | 
- * o 3 neys s Gn well the 8 = Plaincif = | 
e ſaid Proceſs named, ſhall reſpectivel "ac 
ſhall think fit. Per Cur. 1 5 Car. 1 r yo re 
'Dne that is not privileged from Arreſt, by rea- Perſons not privileged 
ſon of his Attendance upon his Buſineſs, in ſome man be arrefted in . 
Court of Juſtice, or ſome other Ways privileged 82 ſitting the 
by ſome ſpecial Rule or Order of Court, may be | 
arreſted in Weſtminſter- Hall, the Courts litting there. Mich. 16 
B. S. And it hath been often done; for it is not the Place, but their 
Buſineſs and Employment that protects the Parties. a Fe 
Ik an Attorney, Clerk or Officer that is pri- 
vileged be arreſted, and give a Bail-Bond, he , A997", Ve. being 
loſes his Privilege, and muſt put in ſpecial Bail, el. B00 loſer his Frl. 
2 give an AP as 8 Cauſe ſhall require; lege. f ; 
or he ought to have Jain by it till he had obtain'd 
Rule of Court for his Diſcharge and ſo was it held in e of 
Mr. Foulkes the Cuſtos Brevium. 8 
By an Act, 13 Car. 2. cap. 2. Entituled, An AF The AR for prevent- 
fo prevent wvexatious and oppreſſive Arreſts and Del ays ing vexatious Arreſts. 
of Suits in Law, it is Enadted, That Perſons arreſted by Proceſs 
* out of the King's Bench or Common Pleas, not expreſſing the 
" . 5 2 * ny enter into a Bond of - * 
« 40l. with Security, for his Appearance accordi 13 Car. 2, cap. 2 
* 5 — of 23 H 6. cap. * rains 5 b. 6. an Jap 
at upon entring of an Appearance the Bond fhall be ſatisfied. 
That if any Perſon ſhall — , or for . 
Vexation or Trouble, cauſe any one to be arreſted Par 1 2 of — — 
at the Suit of another Perſon where there is no Mar's Name, 44 


Cauſe of Suit, or at the Suit of another Perſon he f u Order. 
not knowing thereof, and being thereof convicted, 


equi; 


ſhall 


=. Arreſt. | 
1 ſhall ſuffer ſix Months Impriſonment without Bail: 
2 E165; cap. 3. Sed. 4. and ſhall before he be diſcharged, pay the Party grie- 

ved treble Damages, and Coſts, and 100. to the Plaintiff named in 

the Action, which Forfeitures muſt be recovered by Action of Debt. 
8 Eliz. cap. 2. Se. 4. bels! 8.41 2 

A, Bol e Houſe to execute Proceſs for a Subject. But if the 


open Doors to arreſt a l | 
Man for a Subjekt. Doors are open, he might enter and make an Arreſt 


juſtifiably. Cro. Car. 537. pl. 2 


: 


* 


ain enen . | 
Jt is not fündcient for a Bailiff (who hath a War- 


an Arreft, what. rant againſt a Man) to ſay, I Arreſt you at the 
What is not an Arreſt. Hut of A. B. Plaintiff in the Writ , bat the Oli 


cer muſt actually lay hold of him, or touch him, otherwiſe it is no 


Arreſt. Trin. 3. Aunæ. B. R. Cro. Jac. 486. * Ne. 
An Arreſt in the Night is lawful, as well at the 


rr ee Party, as at the Suit of the King. 9 Rep. 


Nen Nenn. 65. b. 66. 4. See more in Title Sheriff. Cro. Jac. 486. 
What Bailiff is not Qq Swom and known Bailiff need not to ſhew his 
— 1 War- Warrant, although the Party demands it; neither 
; b is any other Bailiff bound to ſhew his Warrant un- 

leſs demanded. 9 Rep. 69. 4. b. Cro. Jac. 68. 
How to juſtiſie the Entry into the Houſe of a 


3 ey Stranger to make an Arreſt. - Lutw. 1432, 1433. 


Houſe to make an Arreſt. 5 A 2 
| Where an Action will lie for vexatious Arreſts 


Whe e an Acti h 2 . 
for vexatious Arreſts in in Inferior Courts. Lum. 1571, 1572. 


Inferior C c K 
nter ior Courts. All Arreſts n a Sunday are void, by a Statute 
874% {rem Pon à made tewpore Carols Secundi ; which ſee Poſtea in 
29 Car. 2. cap. 7. r * oak * 7. YR 2 tho 8 
„ Ihat by à la » 5 Anne, Lor p 


2 9 "ay Gs, ter preventing Eſcapes out of the Queen t Bench and 
Bench or Fleet Priſons. Fleet Priſons, it is Etjafed, © That it ſhall be lawful 


to apprehend and take upon the Lord's Day any 


** Perfon or Perſons, by Virtue of any Warrant or n 
ed in Purſuance of this, or of all former Acts for that Purpoſe. 


Battery. 
Trelpals. 


E Aﬀaule, See 


A Bailiff can't ;aſtifie the breaking | open of an 


1 117 
"= 


, ma 


4354-75 2 446 T. ai 1 F 


E Allent of the Hon Part of a Como 4 te 
= to an A# ougt to be Simul & Semel, Major Part of 2 Corp 
otherwꝛile it is Ng not IS n 


Dav. Rep. 48. a. a „ 06 


* * 


1% 7109 L | 7 2 
Pa an Aſſent aſter an Act Dae ſhall | | 
give Force to it ab initio -- As an Attornment to a r 
Grant of a Reverſion ; or an Agreement to a Diſ- Force to jt « ab initio; 
ſeiſin, made 6 che Uſe of 5 S. makes him a Diſkci- I ex 1:4 


ſor. Dad. Nep. 44. 

But where a Jointreſs Mithin r E. 7. faces N aa 
Recovery without the Aſſent of him in Reverſion, 11-2 MP 
N. afterwards releaſes to the Retoveror by Fine; this Aſſent comes 
N fall never relate: to the Recovery, to make it good. Dav. 


48. | 
Ke Ant of an | Executor ta che firſt Deviſce Cabs 
of a Term, is alſo an/Aﬀect to him in Remainder. on wks Ae bo 
Mach-136. : i e ot; Eri the Reminder. 


The 8 piritual Court may e. del an Executor = * 
aſſent dhe a _— out of a . March 97. 39 W {ory 43 
roſs: a MG: r e Mr SIT? hs en 0 


* =, þ 
* 1 c „ 0 þ 
ad «+ * 0 EI 8 N „ Wi©&0 : % 4 
; ids So & 


| ; ; ; p 11 
Lb | 
* ö a ; : ff 1 f 
. f . \ Fr woe AS 
: Executoꝛ. | 
1 5d e 3 
Cn 24 7737 r. 
* . „ KF. £: 014101 0 
HURK 1G 312290 c 
Slets are of two Sorts, alete Real, an LY 


Allet Perlonal. Aﬀets Real are 57 
1 2255 ſeized of Lands in Ln * 
tes ſetyed'; the Land which: en bis 


8 


: 
* 
. 
8 
* 
* 


„ 
"vp: 


Aﬀtions oh This iu bs A in bio Hands: 3 Go. Elie." 43. 


| Fe tare Alden to pay Debls, voti 
120 ſes are pay os ſtanding fr one 


. the Allet ere thera 
3 * W Amar ny Wr 


N 
1 TN. 


e 1 1 fs ; [Covenant.” 
aun an auen Sec ibitics. 


-  Weleaſe, 


"Gin is be to whom a Thing is Gr 2 "ts 4 


Aſſiguee. 


© ed oz alügned to be occupied, pad o 

done, and is always ſuch a Perſon which | 

path the Thing fo * in * own . and fo? date. Terms 

of the Law, "MN 1 * | | | 

The Afen Wer h t wh a Wit 

of Error, Noc to reverſe 2 Ear yo to ſay | Aging a general 

erally that the Declaration is inſufficient; that 

Todzietrts iven for the Plaintiff, whereas ic ſhould have been 
en for the Defendant, &. And it is not ſhewed for what Reaſon 

Fs fo, nor any particular Errors aſſigned. 21 C. 1. B. R. 

pat ſhall be a good Aſſignment of a Debt, and 2 ſhall be a good 

other, ing, ald wh what not. See Style's Rep. 62, 93, Afſigamenc. 


1 o 


2 


5 Allo, who mal! be faid an bac. and who Who an Agree and 
not. £6 407. > * g * who odt. 
nment of a foe ora) t, is not Aſigament ef a 

woe le by Letter of Attorgey ſo as to acknow- mene nor revocables © 
ledge Satisfaction by the Plaintiff. 1 Keb. 803, 
Leſſee for Years aſſigns all his Term to come If Leſſee for Years 
in his Leaſe over unto another, he cannot reſerve a 28% bis Terms, he 
* for if he do, ſuch Reſervatior i is not good, Ps. 
becauſe the Lellee bath no Intereſt in the thing, by reaſon of which 

Rent reſerved thould be paid, and where there is no Reverſion, 
Se be vo Diſtreſs. (Paſch. 24 Car. 1. B. R. 21 Apr. 1648.) In the 

of Leach and Davy, upon a Trial at the Bar. But it . Debt 
will lie upon it, as on a Contract, if ſealed by the Aſſignee, and that 
upon the firſt Default. 
Declaration in Debt for Rent Arrear Þ goal 
: without ſhewing' mean Affiguments, c on 


Laas. 289, 399. ras robe 
| L WD $36.4 #:4 Ch 15 
ol 1 | H The 


Declaration in Debt 
for bor ent Arr ng on 
wit 


rer 
ing ng ven Agamen 


my 


© held, that the Aſſignee 


Forfeiture; and may al 


the [and and dene the W uad the Land. Da. 87. 


f the 
\good ;, becaile the ſealin 06 9h 65 De 


« a K Eb vpid, 18 


Aenne, 


— a Reverſion../ ce Aſſignee of een Nr maintiftt 4 
| are thugh wa venant for Repairs, although the 2 5 are not 
| camed in the! named in the Cool in the Leaſe. -- Lb, tog. 


An  Aﬀignee-of a Rederſion may Weigtet Cove- 
ao, tema gſn, the nant in the County where the Leaſe is ſappoſed to 
is made. Contra of Debt. be made, 2 . e of Debt. Mid. 7. 1 
ned a Moiety of the Land for the 
of the Land 3 and Lefſor A0 750 l the ſeſſor brought Debt againſt the 

bronghs. om Ce. for the, Moiety of Rent: And moved in Ar- 

Rent, 2 2 8 bf fa gment,thar the Privity of the Eſtate and 

tor both 3 in this Caſe remained intire with the 

Leſſee, and ſ& his Afﬀignice of a Moiety not chargeable: But the Court 

having the intire Eſtate in the Moiety of the 

Land. had privity of "| Eſtate ufficient ti be charged by the Lehr vit 
the Moiety of the Rent. 2 Lev, 231. 

"Gzantees and Aſſiguees, and their Heirs, Execu- 
tors, Adminiſtrators and, Aſſigns, ſhall have and 
the like Advantages 2 the Leſſees, their 
Administrators and;;Aftigns, by Entry 
fr Nom le of Rent, doing, Waſte, or other 

have for not erformin Conditions, 
Covenants or A reemerits oats, in their eaſes an Grants, as 
the Leſſors and their Heirs could have had; and ſo the Leſſors ſhall 
have againſt them, as if they had been their own Leſſees and Grangees, 
F "Where a Leſſee is. ont of Poſſeſſion, he cannot 
out 2 aſſign. .over his Term off from the Hanes but muſt 
Alignment muſt be upon firſt enter and re-contique his Poſſeſſion, or gr ſeal 


— 


Leſſee afſigns 2 | Malery A Leſſee aſh 


Grantees of Reverſions | 
to take advantage of the 
Conditions to be per- enjoy 


formed by Leſſees. | ors, 
32 Þ.8, cap. 34. N 


120. 
1 n Ons 5 The Statute of 32 H. 8. cad. 34. doth not ex- 


. not to Covenants BY, to ,Covenants.upon Eſtates 1 in Fee or in Tail, 
upon Eftates in Fee or but only upon Leaſes. made for Life or Years. 


Tail, bur only sp. Hir. 863, pl: Nen ite T. 60 


and Years, 


92 Agger. here a; A Nl Af 77 for Ren t, he 
needs: 0g, to ſet forth a Deed Lage "But 


Deed of Aſſignment. when he makes a Title under a Deed of Aſſignment, 
- x io os 2. under it, t there he, muſt ſhew it. 4 Ja. 
NIST e N. So if it be an 2 of an Aſſignee Cre. 
55 8 2 2. 5 SD 3K of . % . de bel 
by : Elegit cannot re actu 
{What l oflel — becauſe it is 4 . in Action. But a 
e 7 c Sale of the Land Ae the Delivery by the Sberiff, 
and; Lealigg of t d Fen 5 te Land, fl be 
nt uts ran- 
tee 1nto (TA Poſſeſſion. 4 gag 255 owers's, Rep 13 2c 1. 
: Ling nunent:pL, a, Recognizance to a ranger 
- Where the Aﬀigament z jamie and void Conſi 7 1 ut to af 
to the Ter. Tenant by way of Dilcharge of his 
Land, is lawful. Cro. El. 592. 15 


eee gn; : 


9 X 4 | aſſign- 


4 


. ane 

ainigning of Decrees in Chancery tive liked by 
the OY ntfs, who ſaid that he was by 
who would take it. Chanc. Rep. — n Þ 
lies againſt him by the Le! 
where Leſſee aſſigus over his Term, and the Leſſor 
his Reverſion; the Privity is determined, and Debt 
doth not lie for the Neverſioner againſt the firſt 
Leſſee. Moor, Caſe 472. 2 4 


* 


taken in Execution, ſhall have Covenant. 3 Ney. 
17. . eee dene TUTORS” 
"I Leſſee for Years covenants to repair during 
the Term, it binds all Aſſignees and others, into 
whoſe Hands the Eſtate comes. 5 Rep. 17. b. 


Aſſignee of an Aſſignee ſhall have Covenant; ſo 
ſhall the Executors of the Aſſignee of the Aſſignee. 


7 ons LP 3 
- A Pan leaſes by Indenture, the Leſſee covenants 
for himſelf, his Executors (not Aſſigns) to repair 


» * 
: 


Leſſor or his Heir. But 


Tenant by Elegit or Statute, or Vendes of Term | 


tof 


9. . | . | Ty | 
wt aſignale. 


Debt lies againſt the 
Leſſee after Aſſignment, 
but it lies not againft him 
by the' Grantee of the 
Reverſion after his Aſ- 
ſignment. 


or upon a Fi. Ja. ſhall 


have. Covenant. 


Where the Leſſee's 


Covenant binds the Al- 


lignees. 


Aſſignee of Aſſignee, 
and his Executors, may 
have Covenant 


Covenant lies agninſt 
the Aſſignee, though not 
med. 


the Houſe. Covenant lies againſt the Aſſignee, named 


though not named, it being for the Support 
Premifſes demifed. 3 Rep. 24. b. © 


the 


So alſo where the Covenant is to allow every Year fifteen Acres for 


Paſture, abſque | 
which ſhall bind him, though not named : But to 
do a collateral Act, as to build a Wall de novo, or 
the like, ſhall not bind him, unleſs named. Cro. 
Fac. 1 25. pl. 11. 126. "ay 3 
Covenant againſt an Aſſignee, where the Leſſee 
covenanted to pay yearly during the Term 40 5. to 
the Churchwardens of S. and to repair the Houſes 
and leave them ſo at the end of the Term; and for 
this Rent and the Repairs the Action was brought, 
and upon aWrit of Error, judgment was reverſed; 
| becauſe the Aﬀignee is not chargeable with the 
Covenant for the Payment of the annual Sum, it 
being a meer collateral Covenant. Alſo, it is not 
ſhewn for what Time the Sum was arrear. Cro. Fac. 
438. pl. 10. 439. 5 Rep. 16. b. Cro. Car. 207. 


Covenant was brought for Rent againſt the Al. 
ſignee of the Leſſee, who pleads, That before any fig 


Rent due, he aſſigned to J. S. and upon a Demur- 


Cultura; becauſe it is for the Benefit of the Eſtate, 


And where it lies not 
unleſs named. 


Covenant againſt A(- 
ſignee to pay yearly to 
F. S. 40 + and to repair. 


Action brought for the 
40 3. 


Aſſignee is not charge- 
able ꝓith the 40 5s. per 


Alſo not ſhewn for 
what time the Sum was 
arrear. | 


nees are Chargeable 
with, 


rer, held a good Plea : Becauſe this is ſuch a Co- 


venant as runs with the Land. (2 | 
The - Affignee is onl pect of the 

Privity of Eſtate ; but it will ſtill He againſt the 

Leſſee upon his Covenant. See Cro. Eliz. 3 28. pl. 1. 
See poſtea. 6 


Jac. 2. B. R.) 
chargeable in ref; 


42 | 


Privity of Eſtate. 


pow 


Tenant by Z/egit, Stat. 


What Covenants Aſ- 


ſion, after Aſſignment. 


22 b. 8. tap. 34. 
But now note, That 


102 
How to declare againſt 
an. Aſſignee of a Term. 
All Aſſignments orf 
Truſts muſt be in Wri- 
ting. a 1 


29 Car. 2. tap. 3. 


What Notice of an 
Aſſigument ſhall dif. 
charge the Leſſee. 


Covenant lies not a- 
gainſt an Aſſignee of a 
Term for Rent due after 
the Aſſignment an 
Not ice. 


Where Leſſor may charge 
Leſſee or Aſſignee. 


 EleRion determined b 
Acceptance. 7 


Covenant lies for Rent 
againſt che Leſſee, by the 
Grantee of the. Rever- 


Aſſignee of a Rever- 
ſion brings Covenant, it 


lies withbut Attornment, 


but cannot diftrein ſans 
Alt ornment. 


Attornments are taken 


away by 2 Clauſe in the 
Statute for the Amend- 


ment of the Law. 


land's Caſe in Cre. 


4 . — 


Alignment: 


Vodd to declare agiinſt an-Afligriee of à Tetm. 
e no itt Hoi onto 
All Grants and Aſũguments of Truſts ſhall be iq 


Writing, ſigned by the Party granting or aſſign- 


ing, or by his Will; otherwiſe to be void: Vidi 


Statute Of Fraud and Perjuries, 29 Car. 2 Negit, c. 3. 
The Notice of the Aſſignment of the Term with. 


out the Agreement of the Leſſor, or Acceptance of 
the Rent by him of the Aſſignee, ſhall not diſcharge 


the Leſſee. from the Leſſor in an Action of Debt 
for Rent. 1 Lev. 32. 155 0 


Covenant for Rent againſt the Aſſignee of 2 
Term, for Rent due after his Aſſigument over to 


another without Notice, doth not lie. Show. 340, 


341. 3 8 

Jf--a Leſſee aſſign his Term, the Leſſor may 
charge the Leſſee, or his Aſſignee, at his Election. 
And if he accepts the Rent of the Aſſignee, he hath 


determined his Election, and ſhall not have Debt 
againſt the Leſſee for Rent due after the Aſſign- 


ment ; but Covenant I conceive he may have. 
Covenant for Rent lies againſt the Leſſee by 


the Grantee of the Reverſion (after Aſſignment) 


there being an expreſs Covenant; and this altho 


Acceptance of the Rent had been pleaded. 3 Lew. 
2 ee Cro. Eliz. 617. pl. 2. Cro. Jac. 309. pl. 8. 
Gro. Tr 


233. 
4 328. pl. 1. . | 
The Plaintiff brings Covenant as Aſſignee of 
the Reverſion. Curia. Per 32 H. 8. cap. 34. the Re- 
verſion is veſted in the Plaintiff, but not to di- 
ſtrein or bring Debt without Attornment; but he 
may bring Covenant without Attornment. Mood. 
ward vers Marſhal, 8 V. Vide Brett and Cumber- 
4c. $22, | Becauſe the Statute 
transfers to the A 


without more Ceremony: But the Diſtreſs; or 


a tel hp min he, 


nee the Privity of Contract, 


Breach of a Penalty. 


Action of Debt, is a Remedy incident to tlie Grant of the Reverſion 
at Common Law, and therefore the Forms required by the Common 


Law are to be obſerved. Lev. 259, 260. But At- 


wee | 
nn tornments are now taken away by the Statute of 


465 Anne, for the Amendment of the Law. See Title Attomment. 


2 Ik one brings an Action of Debt upon an Obli- 
6 oe oy the gation 3 given for Performance of Cove- 
| nants, upon” Suppofition of Breach of Covenants, 
bo could formerly aſſign. but one Breach of Cove- 
nant in that Action: (Irin. 22 Car. 1. B. R.) For the' Aſſignment of 
one Breach (if proved) is enough to maintain his Action, and is a 


Forfeiture of the whole Penalty. But where a Man brings an Action 
of Covenant, he may aſũgn twenty Breaches, if there be ſo many 
8 ; 1 : | 


. | Covenants 3 


PFF’ «TVT OO 


Covenants ; for there is a particular Damage to the Plaintiff for the 
Breach of every particular Covenant: And a ſeveral Iſſue muſt be 


taken upon every ſeveral Breach. And now by a2 
late * made 8 & 9 V. 3. cap. 10. the Plaiy- & 9 A. 3. cap. 10. 


tiff may, in an Action upon ſuch Bond, aflign as many B 
pleaſeth. See Title Conditions. 7 >” 54 V Breaches as he 


A Statute Merchant or Staple, or Bond, &7. 5 | 
cannot be aſſigned over to another, ſo as to veſt -, 2 — or Bond, 
an Intereſt, whereby the Aſſignee may ſue in his an — * 
own Name, bat they are every Day transferred by | 
Letter of Attorney, &. Mich. 22 Car. B. R. 

CUhere a Bond is aſſigned over, with a Letter of 26 | 
Attorney therein to fue, and a Covenant not · to * = pert. frees 
revoke, but that the Money ſhall come to the Uſe Attorhey ances ea 
of the Aſſignee, although the Obligee be dead; yet tbeic own Uſe, in which 
the-Court will not ſtay Proceedings in a Suit upon de g... not. 
the Bond in the Obligee's Adminiſtrator's Name,  - = 
though proſecuted without his Conſent : For that thoſe Aſſignments. 
to receive the Money to the Afiignee's own Uſe, with Covenants not 
to revoke, and alſo with a Letter of Attorney in them, although they 
do not veſt an Intereſt, yet have ſo far prevailed in all Courts, that 
the Grantee hath ſuch an Intereſt, that he may ſue in the Name of the 
Party, his Executors or Adminiſtrators. Paſch. 12. W. B. R. Deering 
and Carringdon. | | . | 
Foz * of Bail- Bonds, by the Statute 
4 &.5 Axne. See Title Bail. Bonde. 
A Leffoz covenants, that if the Leſſee or his Aſ- | 
ſignee be diſturbed for Reſpite of Homage, he | Where n 


0 For Aſſignment of 
f Bail Bonds, 2 
4 & 5 Anne. 


ſhall defalk ſo much as is levied out of the Rent; Difturbance runs with = 


the Leſſee aſſigns his Term: And adjudged that this the Land. 
is a Covenant which runs with the Land, and the | 


"ig 


Aſſignee ſhall have the Benefit of it. Cro. Gar: 137. pl. 11. 138. 


. 8 be 2 him and his Aſſigns, a 1 
eviſee is not an Aſſignee to take, Per North Chief Deviſee 
Juſtice. 2 Mod. 93. „ ring ” Ro -, * an Aſſignee to take. 


The want of the Word Allignees in a Leaſe ſhall  Where.a Poſſibility of 


not hinder the paſſing of a Poſſibility. | che-Word Alfignees, 
- Aignment of Bail-Bonds, ſee Title Ball arid Bal Bonds. 


Allize. 
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Whata Writ of A @ -{(Ttit of Atze is Feſtinum Remedium. 
2 mw * Oo. Lite. 153, 154, 159. It lies not fo: 
13 F. 1. cab. 25. FT # Nonfeazatce. Rol. Abr. 104. Pl. 1, 2. 
278. % » Max of a Bent tung vut of Tithes bare. 
.. as“ tp. Vauyh. 204 It lies foz Effovers 
in a Mood yearly. Hob. 43. 9. Co. 112. b. It lies fo: Toll of a 
Mill, not of Suit to a Mal; that mut be ſecta ad Molen. 
dinum. 8 Co. 46. b. Jt lies fo2 Tenant by Elegit, per 13 E. 1. 
See 2 Inſt. 396, 397. Foz Tenant by Statute Staple, fo2 Houleg, 
Lands, Rents, Offices'; and per 27 E. 3: cap. g. fo2 Tenant by Be. 
cognizancez per 23 H.'8 cap. 6. att Alle de libero Tenemento lies 
of other Things which die in Render. 2 Inſt. 411. See the Statute 
of 13 El. cap. 25. W 1 _ "2 
Record of ., pri, QFyeep Record of Nj prins, for the Trial of 
wher (ove (9:2 ified 1 the Aſſizes, 277 de ſeald within a 
3 Mionth next after the End of the Term. Per Car. 
Trin. 15 Car. 2. But this Rule is now alter d, and the Time limited 
to three Weeks: But with a Warrant from à Judge, which will 
coſt 2. s. you tidy ſeal — any ſn 3 ot 
5 By a Statute made 33 H. 8. cap. 24. It i: 
of Ae EN Inge * 2 4 That no Tuſtice or ned Man in the 
where he was born or Laws ſhalt uſe or exerciſe the Office of Juſtice 
— 3 as ,. © of Aſſize within any County where he was 
7% * W224 ( born or doth inhabit. Penalty 100 J. one Moi - 


ed upon Novel 


i a a. ̃ ˙ . c *o__-; 


An wi. 


ys ws on wo 


0 „ rang faq NY any 


az aa tai wn ds es. Man 


ty to the King, the other to the Informer. Seck. 2. 
An A In all manner of Writs grounded 
20 well avaſt Penet Diſſeifin, the Diſſeiſees ſhall recover if they will by 
of the Profits as Biß. fuch Writs againſt the Diſſeiſors er their Feoffees ; 
297 We ſo that the ſame Diſſeiſors or their Feoffees take 
* the Profits at the time of the Writ purchaſed. . 
But two Forms of There are but two Forms of Writs of Aſſize at 
Grits of Alkze at tle the Common Law, vis. Aſſize de Libero Tenemento 
and Aſſrze de Communia Paſture. 8 Rep 45. b. 46. 4.6. 
e1n what Caſes Writs In all Caſes where Writs of Aſſize lie, both at 
* nn Common Law and by Statute, ſee Webb's Caſe. 8 

3 Rep. from Fol. 45 to 50.6. 
zien Aſrze for rithes  TUrit of Aſſize for Tithe is given by the Stat. 
WT of 32 H. 8. cap.'7. Seck. 1. and for the Proceedings 

| thereupon, ſee Cro. El. 559. pl. 1 6. | 

| Chat 


I a 
"wg \ 


? . 4 30 where the * in the Af R * ts Tenabr 
ze. doth . plead Joint-tenancy in the Plaintiff. „ 1 Tenancys 
Note, > Bailif can't plead 255 1 Fade G 54 „ 
Apon a Writ of Error in an Aſſize. it was aſ- Error in awarding of 
ſigned for Error, that at the Day of the Return f Da tain a Writ 
of the Hal. Corpore; the Entry is quidaw Necegsn. 
= A/iſe venerunt & quidam eorum non venerunt, Ido a Di ringat, Wi * 
a decem tales, was awarded, and a Trial had; and pro hes Record: 
not being in the awarding of the Tales, was held to be Error , 
So alſo the Sheriff's Name not being to the Return 4 
of the - Habeas Corpora, nor to the Writ where the Alle noe indorfing of 
decem tales was; and thoſe were held to be Errors, the > of Toney * 
Cro. EL 309. fl. 34. — ot 
2 Gerdick and Judgment in a Writ of Aſſire, Verdi and Judg: 
where Part was found for the Plaintiff, and Part 0 N 
for the Defendant, with Damages and Coſts. 1 
„ OR. ganas ee 
In an Aſſize, the Defendant ſhalf not eſſoin, No Eoin, Protefti- 
not caſt a Protection, nor pray in Aid of any but 2% Voucher, or Far- 
the King, nor vouch a Stranger, nor any party to poo ry 
the Writ, unleſs he enter preſently into the Warranty; alſo the Pa- 
rol ſhall not demur for Nonage of the Plaintiff or Defendant. 8 Rep. 50. . 
F She King's Joned, of Cong of Common Pleas, 8 A 
ay. hold Plea of Aſſizes of Land in the Count ro 
of Middleſex, by Writ out of Chancery, and — 7 hold Plea of Afſzes 
muſt be fifteen Days between the Teſte and the ſer Land in d. 
Return of a Writ of Aſſize: But in all other OOun- c 
W tics, Writs of Aſſize muſt be returnable at the next Aſſizes, and may 
be ſued out fifteen Days before the Aſſizes, and they muſt be return- 
2 1. * Gap A an 3 K. eight of the Recognitors muſt 
ave a View before the Aſſizes, an dered 
firſt Day of the Aſſizes. 2 MY me T "TEN 7 T Es = 
An Aſſize is to be arraigned in French; and firſt The Manner of Ar- 
the Plaintiff's Counſel doth pray the Court, That raigniog of an Alizee. 
the Defendant may be called, which the Court grants, and thereupon 
W be is called by the Crier of the Court; and if upon his being called 
; he'does appear, than the Defendant's Counſel may, if they think fit 
demand Oyer of the Writ of Aſſize, and the Return of it, which 
will be granted: And thereupon he may pray Leave of the Court to 
_ Imparl ,” which the Court will grant to a ſhort Time after, and the 
Recognitors will be adjourned by the Court to appear at that Time. 
This is Feftinum Remedium, and there is no ſuch quick Diſpatch in 
other Civil Actions. Note, In this Action, the n 
Land, Damages, and Coſts, are recoverect. « Loon, Dattoges rad 
Note, The Jurors that are to try the Aſſize, are W 
called Recognitors of the Aſſize; and are (at leaſt | The Jurors are called 
eight of them). before the Return of the Writ to — 4 View Oe 


bave a View of the Thing in demand. 
> In 


Jodgmevct In a Writ of Affize' the Defendant confeſſed 


1 
ws der a Writ of the Seifin and Diſſeifin, and that he was Tenant, 
. Aﬀize upon a and the Plaintiff releaſed Damages, and had Judg. 


T ment to recover per vi/am Recogmtofam, and this 
was aſſigned to be Errorz becauſe" the Aﬀize was never taken: But 
adgment was given upon the Confeſſion, and held to be no Error, 
uſe, tho the Aſſize, was not taken, yet it muſt be intended that 
_ 2 | a the =O — 15 I wo fagery _=_ un. 
wer, Redifſeiin, leſs the Judgmen recuperet per vi ſum Recopy, 
Nr Plaine be redilleiſed, he can't have a Redl. 
ſriſin; Cro. Jar. 334- pl. 2. 335+ Vide poſtea, the Puniſhment for a Rediſſei 


I A Rediſleifin and Poſt-diſſeiſin was given by the 
Sar. of Doativedge, Stat. of Mertoy. cap. 3. Afterwards came the Bo 
rap. 8. of Merlbridge. cap. 8. and makes a farther Additi. 
on theretitito. See 2 Inf. 113. 8 
FG. the Day given by me Court for the Defen. 
- Cant to appear, an e Recognitors to appear a. 
— * gain, the | ant is called, and if he y 1 Bak 
. appear, the Recognitors are ſworn to try the Writ 
of Aſſize ; but if he appears, and pleads to Iſſue, then they are ſworn 
to try the Iſſue joined in the Writ of Aſſize: The Writ, and Count, 
and Iſſue, are in Latin; but the Plaintiff's Counſel read the Writ 
and Count in Frezch, and then they proceed to give their Evidence, 
Obſerve, That in theſe Actions the Jury view the Land in Queſtion 


Of the Defendant's 


before the Evidence given: But in an Ejectment, the Jury have the 


View after Evidence given ; and not then neither, bat by Order of 
Difference between an . 
by the Statute of 4 . 5 Anne, for the Amending o 
1 NOT? th Law, there may, by Order of the Court, £4 
View before Trial in Ejectment or Treſpaſs, 60. | 
OIL ON - After the Trial upon a Writ of Aſſize, the 
be 1 den 8 to Ort gives judgment immediately, (unleſs they 
1 ſee Cauſe to ſtay it upon a Motion in Arreſt of 
Judgment) and as ſoon as the Plaintiff hath his Judgment to recover 
is Seiſin, and Damages and Coſts figned by the Clerk of the Aſſizes, 
he may at the ſame Aſſizes, if he thinks fit, make out a Writ of Sci- 
fin, and alſo a Capiar ad Satisfaciendum, Fieri facias, or an Elegit, (if 
What Execution for the ſame (hall be deſired by the Plaintiff) for the 
Damages and Coſts. Damages r * E a fr oj 
mn an the Plaintiff muſt firſt prove his 
* * Title, mon his * and * 5 8 
. An Aﬀize was brought againſt ſeveral, who plead 
hen all ne don to b* eu] tort, Sec. It was found that all the Pendant 
of the Diſeiſin, and but were Diſſeiſors, but that one of them diſſeiſed 
ene of the Farce. with Force, and moved that it was naught ; for if 
three or more come to commit a Murder, c. and only one doth it, 
they are all guilty. But the Court thought it to be well enough not- 
withſtanding. Mod. Caſes 155. See the Caſe. | 
| | | An 


4 | i | — 


the Court, and Conſent of the Parties. But now | 1 


not a ſufficient Seiſin to maintain an Aſſine againſt 


| 6'Rep. 56 to 59. b. For it isa Paiment only and not e 
a Seiſin. Cro. Jac. 142. pl. 20. 7 TENT 


= veral Times. 


Necognitors may put the Demandant in Poſſeſſion, 


” 
— 


an Allze of an Offce was taken by Default, How Seifn of an Of. 
and after warde tried; but che» Defendant was not to be Proeu. 
permitted to pleid any Plea. 1 Levi 10. Tl 
Ehe takiog of one Third of 4. for a Cu, is What is a Cufficieni 


4 Alte upon, Dre 11 


q Special Verdict was found in a Wit ef Af. There may be a (pe- 
fize of Freſh Force in Londen, but it not being full be fers uncertain, 
and perfect, the Plaintiff ſugd-ont a Certificate of how to be fer right. 
the Aſſize, to make the Recognitors to come again to be examined; 
and make their Verdict more certain. x Phw. 92. 4. 0 
Payment of Rent by a Term, or for Years, is 


the Tertenants after the Years expired, by reaſon 
of the Imbecility of the Eſtate of Tenant for Years: 


Foz the Proceedings in a Writ of Aſſlee of No- 
vel Diſſeiſin, ſee Newis and Scolaſtirar's Cafe, 2 Plow. 


Foz the Proceedings in an Aſſize of Freſh 
Force in London, ſee Pannel and More, 1 Plow. 91. s. 
So alſo in another Aſſize of Freſh Force there, 1 Plea in Abatement, 
Plow. from 89 to'g1. Pollard & Ux. & Jelel; where Demurrer, Nul Tort, 
there is a Plea of Abatement and Demurrer to it: een ern 
And alſo Nul Tort, Diſſeiſin, ſound at Four ſe- Four ſeyeral Deſelſius 
Thidems. r found.  / 

A Leſſee for Years or Tenant at Will be ouſted, refior, oc he in the 
the Leſſor or he in the Remainder may have an Remainder, may have its 
Aſſize, becauſe the.Freehold was in him at the Time 

of the Diſſeiſin. Kelynge 109. b. e "SM 990 

The Defendant may pray Oyer of the Writ and Ojer of the writ 
Count, and ſhall have it, 2 Bulſtr. 160. 3 Mod. aud Count. 

2 


In an Aſie of Freſh 
Forte. | | 


Tt the Writ of Aſſize be de libero Tenements, the The Demandant may 
Demandant may make his Plaint both of Land Common Lau, both at 
and Eſtovers, though an Aſſize lies at the Com- the Statute of aa. 2, 
mon Law for Land, and by the Statute of Weſt- Cat. cap. 25. 
minſter, 2 Car. cap. 25. for Eſtovers: 8 Co. 47. b. 

Jt is a common Learning, that in an Aſlize the At 
Plaint need not to be ſo certain as in other Writs, ,, IF OS one 
becauſe the Judgment is to recover per Viſum Recog- other Writs, and why. 
nitorum; and if the Plaint be but ſo certain, as the 


it is ſufficient. Dyer 84. b. 


In an Aflize for an ancient Office, the Demati- los te prine muſt 
dant in his Plaint need not ſhew what Fee or Pro- de for an old Office, and 
fit is belonging to it; but in a newly erected Of- how for a new Office. 


The 


* 


fice he muſt, 8 Rep. 49. ö. 


\ 


108 . 
The Plaintiff in an 
Aſſize abridge his 


Plaiat of any part where · 
unto a Bar is pleaded. 


21 DÞ. 8. cap. 3. * 2%. 


The Demandant muſt 


make a Title in his Plaint 
for Rent, not for Land. 


An Aſſize was brought 
for a Rent · Seck granted 
out of an Houſe, payable 
to J. S. in Fee, the firſt 
Payment to be at Michael- 
mas after his Death. 


Sixpence was given 


for Seilin.. 

The Demand was at 
the Houſe out of which 
it iſſued, not the Houſe 


where i it was made pay- 
able. : 


Aſſize and Aſſizes.” /. 
The Plaintiff in eve 
may ſeyer and abridge 


is Plaint of any Part. or 
Parts whereunto any Bar is pleaded; as he might do 
in caſe the Pleas in Bar had been made and divi- 
ded to any Certainty or Number of Acres in the 
Plaint ; and the Plaint for the Re dave not abridged 
ſhall ſtand. | 


mandant muſt make à Title in bis. Plaint, but not 


in an Aſſize for Lands; for there Poſſeſſion with. 
out any other * is ſuffcient. J Re. 42. 


A Bent Seck If at per amy was granted to 


A. B. in Fee, iſſuing: out of ſuch an Houſe. in D. 


payable at. Michaelwas and  Lady-Day, at ſuch an 
Houſe, to beg in at M:chaelmas after his Deceaſe, and 


due at ſuch a Feaſt he brings his Aſſize; the Jury 
ſind the Grant of the Rent and Seiſin given, and 
the Demand at the Houſe out of which it was iſ- 
ſuing at ſuch a Feaſt, and that no body was there 
to pay it; and the Queſtion was, Whether it was 

a good Demand at the Houle out of which it iſſued, 
or it ſhould have been made at the Houſe where 


 AſGze from henceforth 


In an Aſſize for 1 4 Rent-Charge or Seck, the De. 


gave Sixpence | in the Name of Seiſin; and for Rent 


made payable? And adjudged a good Demand at the Houſe out of 
which it iſſued, and that the Non-payment was a Diſſciſi in, and the 
Sixpence in the Name of Seiſin was good. Cro. Car. 500. 


Where to have a Re- 
diſſeiſin. | 


How a Bailiff ney 1 


The Enquiry and Puniſhment of a Rediſteiß in 
after Judgment in an Aſſize, and Seiſin delivered 
by the Sheriff. Stat. de. Merton, c. 
Pom a Bailiff may * Keilw. I 17: b. Dottrine 


eu . 10 


3. 13 E. 1. e. 26. 
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Accoꝛd. 
. Contract. 


Allumpũit 02 P2omile, Sc 
[Bequeſt 


by a Man to pay oꝛ pꝛomiſe anp Thing to 


W -4 $ſumpſi is either a voluntary Promiſe made 


© Aſlumpſit. 


: Frauds and 


* 
* 
. 


Perſuries. 


Aſanpfßt: what. 


another; oz elſe where a Man ſells Goods to another, the 


Law makes the Pzomiſe that he ſhall pay koꝛ them. 


Upon a Contract for the Sale of Goods, of the 
Value of 10 l. or upwards, no Action will be, unleſs 
the Buyer accept Part of the Goods ſold, or give 
ſomething in Earneſt, or ſome Note or Memorar- 
dum in Writing. Per Stat. 29 Car. 2. cap. 3. | 


have a ſufficient Conſideration, and that ought to 
be a Benefit to him that makes it, or a Diſadvan- 
tage to him to whom it is made. March 203. 
In every Action upon an'Aſu-pſ#t there ought 
to be a Conſideration, Promiſe, and Breach of Pro- 
miſe. 1 Leon. Caſe 48. et 
Mhere two Conſiderations are laid in a Declara- 
tion, althougli one of them be void, yet if the o- 
ther be good, an Action lies; but Care muſt be 
taken to take all the Damages upon the good Con- 
ſideration, and but a Penny upon the other; and 


Remiſit of the Penny Damages. See 2 Leon. Caſe 96. 
; Indebttatus, and ſays not for what, is naught. 
= Cro. Fac. 206. pl. 2. 207. 213. pl. 8. 642. This is in 
= the Caſe where the Promiſe makes the Debt, but 


2193: %. a 


Action upon. Cro. Jac. 250. 
. 2 F 


Every Promiſe to maintain an Action ought to 


Aſſumplit to pay infra breve tempus is uncer tain, 
and ſo no ſufficient Conſideration to ground an 


Where an Actlon will 
lie upon a Contract for · 
Sale of Goods. 


Stat. 29 Car. 2. tap. * 


What Promiſes will 
maintain an Action, and 
what not. PAVED 


What makes a good 
Action upon an Aſunpſit. 


Two Conſiderations ; 
one good, the other not. 
How to take the Verditt. 


The Judgment muſtbe 
with a Remifi: damns. 


when you enter up the Judgment, do it with a a 


Tadebitatus, and ſays 
not for what, is naught, 


not where the Debt is only an Inducement. Latch 


Ines breve tempus is no 


good Conſideration. 


A Pꝛomiſe 


— 


110 Auen. | 
A Promiſe withont a- A P2omilſe that is made upon a ſufficient Cong. 
good Conſideration, will deration, will well maintain an Action: For the 
— —— Conſideration ſhall be intended to be the Cauſe 
why the Promiſe was made, and in every Conſide. 

ration there muſt be a Quid pro —_ 

Every Cor tract Exe- Every Contract Executory imports in it ſelf an 
cutory importsin it ſelf a Aſſumpſit. 4 Nep. 94.4. * | 
Promiſe. ' A Quantuth Meruit lies for the Uſe and Occupa. 

Where 2 Cuortem Ae. tion of an Houſe, where no Sum certain is reſer. 
mit lies for the Uſe and ved; for why ſhould not. the Plaintiff have ag 
Occupation of an Houle. ell ſuch an Action for his Land, as for his Houſe 


or Chamber, when he hath no Remedy. by Diſtreſs or Debt? 2 Jac. 2, 
' Maſon and Beldam, B. R. 1 Co. 598. 5 Ce. 242, 786, 859. Vide 
poſtea, and Quere this Matter. See Dany, Abr. 28, 29, BD... 

ll os The Court ſeemed to be of Opinion, that an 
22 — Action lies in Conſideration that the Plaintiff would 
mit the e to 0n- permit the Defendant to enjoy omnes Decimas, &c, 
joy omnes Decimas for ſeven for ſeven Tears; though It was urged that they 
Ow would not paſs but by Grant. But it was anſwer'd, 
That here no Intereſt. paſſes, but only an Agree- 
ment for the Enjoyrhent, and there an Aſumpſit 
will lie; and ſuch Agreement ſhall be a good Dil. 
charge upon the Statate of 2 & 3 Ed. 6. cap. 13, 
Trin. 45 Car. 2. a e 
| In Conſideration that the Plaintiff would per- 
Por eccupare, and mit the Deſendant oceupare ſuch Land for ſuch 1 
a Time, Aſumpſit ſolvere annuatim ſo much at ſuch a 
| | Falt'3'Teps Cie ng! no he nee 

AWG BI < Mhereas the Plaintiff locaſſet a Warehouſe to the 
much in Conſideration of Defendant in the Pariſh of S. he promiſed to pay 
the occapying * good, F'e, per Week for every Week he held it: And 
and Ange les og t. moved, that this is a Leaſe, and that Aſumpſet lies 
not for the Rent; but adjudged that it is not a Leaſe, but a Promiſe, 
in Conſideration of the occupying, for which an Aſumpſit lies. Cru, 


Jac. 598. pt. 21. * ld. 
eig! tit a general Ixdebitatus doth not lie for Rent. 
— A general Mſanpſulies Co. Car. 343. pl 7. as it doth in caſe of a Sale of 
in caſe of a Sale of Goods; Goods, where the Law implies a Promiſe to pay; 
but there muſt de an but there muſt be an expreſs Promiſe proved at 
expreſs Promiſe. the Trial. Go. Car. 414. pl * ins 
An 4ſamppet or Promiſe to do a Thing upon a 
- IE.” s RN * that he to whom he — Pa. Pro- 
Aſanpſt upon. miſe, ſhall ſurrender an Indenture to him, is a good 
5 Conſideration to ground an Action upon for Breach 
of this Promiſe ; although lie, to whom the Indenture is ſurrender d, 
do take no Eſtate by this Surrender. For though he take no Eſtate by 
the Indenture, yet he may Have'fome Benefit, by reaſon of the Sur- 
render; and he that ſurrender'd it, may be prejudiced by the Surren- 
der: And therefore it is Reaſon that the Party ſhould be repaired by 
the Performance of the Promiſe made before the Surrender. 
n Upon 


2 & 3 E. 6. cap. 13. 


4 
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Place, is gc 


8 Aſſumpllit. 

Apon an Indebitatus Aſſumpſu, and a Arartum 
Meruit, the Defendant to all but 10 J. pleads Nox 
Aſſenpſit, but doth not ſay, whether it is upon the 
Indebitatus or Qu ant um Meruit 3” And upon a De- 


7 : * : 
rt 

-BYT 6-5 34,3 fYinhuf 
Indebitatus, and a Quan. 
tam Meruit, are two ſeve- 
ral Counts. ; 


murrer it was held to be naught, becauſe the two Counts are ſeveral, 


| and it doth not appear to which of the Counts to apply it. 


M. B. R. oy ; pl 

Alſumpſit and Trover will not lie in one De- 
claration. 3 Lev. 99. 2 Lev. 101. See Title 
Actions. 2 | 
J Pꝛomiſe againſt a Promiſe-needs no Averment 
of Performance. 1 Lev. 20. 87. 2 Lev. 22. 

But otherwiſe,, where the Promiſe is conditio- 
nal. See March 75. pl. 114. 10 HN 
Pne Promiſe; may be pleaded in Diſcharge of a- 
nother before Breach, but after Breach it cannot be 
diſcharged, without a Releaſe in Writing. 2 Mod. 


+ pon an Aſumpft it is a good Plea to ſay, that 
after the Promiſe the Plaintiff had diſcharged him 
of it. 2 Leon. Caſe 270, _ | 

2 Man may diſcharge an Aſſumpſit made to 
himſelf, but he cannot diſcharge an Aſumpſit made 
by himſelf. Cro. Fac. 483. pl. 19. 


- 


Mon Aflumpſit is a good Plea to twenty ſeveral 


Aſſumpſeis in one Declaration. Cro. Fac. 544- Pl. 4. 


. | Ubere an Aſumpſit to reſtrain Trade in ſuch a 
ood. See Cro. Jac. 596, 597. See Title 
Conſideration, and Title Condition. 
A Pꝛomiſe to do a Thing particularly upon Re- 
queſt, the Action ariſes upon the Requeſt. 1 Lev. 38. 


_ Where the Promiſe is to pay upon Requeſt, if 
the Defendant pleads Non Aſſumpſit, and doth not 


traverſe the Requeſt, the Requeſt is admitted, and 
the Iſſue is only upon the Aſampſſt. 1 


bound to do it, without Requeſt. 1 Les. 284. 


8 Where an. Action is to ariſe upou a Conditton 


precedent, as in Conſideration that you will give 
me 5 J. I will deliver you my black Horſe : I can- 
not here bring an Action for the Horſe, and fay, 


A Pꝛomiſe to deliver a Thing ſuch a Day, he is | 


5 W. 
"0 K. 


Aſungſe and Trover 
will not lie in one De- 
claration. 


No Averment of per- 
farming a Promiſe agaialt 
a Promiſe, l 


Aliter where the Pro- 
miſe is conditional. 

Nee 01 121 
One Promiſe may, be- 
fore = be pleaded 
in Diſcharge of another. 


9 


That the Plaintiff did 
diſcharge the Promiſe, is 


. 


A Man may diſcharge 
a Promiſe made to him- 
ſelf, not by himſelf- / 


Nen Aſfumpſit is 3 00d 
Plea to twenty oem 
Aſampſits. 


Where at Aſſmpſu to 


reſtrain Trade is good. 


A Promiſe to do a Thing 
upon Requeſt, the Action 
lies upon the Requeſt. 


Where the Requeſt is 
not travers d, it is ad- 
mitted. | SEE 


Where Requeſt is ne- 
ceflary,. and where not. 
24 71 ere an Addion * to 
a pon a Condition 
precedent. I IB 


That I tender d you the 5 J. and you refuſed to accept it; becauſe it 
is the actual Paymeut and Receipt of the Money, which gives the Acti- 


On. Ter. 76. 12 | 1 
A Pan upon a good Conſideration promiſes to 
pay 20 J. before he began his next Journey to L. 


and ſets forth that he began his Journey to L. ſuch 


2 Day, but did not ſay that it was his next Jour- 
ney to L. and for that Reaſon held to be naught. 


Cro, Fac. 244. Pl. 2. 243. 
| I 


To pay Money hefore 
his next Journey to L. 
be ſays, that he began 
his Journey ſuch a;Day, 
but did not ſay that It 
was his next Journey, 
and navght, 


3 


112 Alſumplit. 

W ſet for the doing thereof, he that promiſed to do 
it, ſhall have a reaſonable Time allowed him for the doing of it, and 
ſball not have Liberty to do it at any Time, during his Life. For the 
Party promiſing, receiving a preſent Benefit by the Conſideration,” it 
is not Reaſon that the other Party ſhould expect ſo long for the Bene- 
fit he is to receive, by performing the' Promiſe, as the whole Life of 
the Party, though the Law will ſtreighten no Man in Time for doing 
of any Thing. 


Where an A/umpſt or Promiſe is the Ground of 


Were the Afumpſit is 
35 he the Aion: the Action brought, there it muſt be ſet forth pre- 


And when but Induce- ciſely : But where it is but the Inducement to the 


nent bringing of the Action, there it is not neceſſary to 
ſet forth the Promiſe ſo preciſely in the Declaration. For the Ground 
of every Action which is brought, ought to be ſet forth in the Plain 
tiffs Declaration, that the Court may jadge whether there be Cauſe 


of Action or no. 
Every Contract made. betwixt Parties, doth i in 


'Brery Contract implies Law impl 1 iſe th hey will 

le. ply a mutual Promiſe that they wi per- 
e form the Contract, elſe the Contract would be to 
no purpoſe, for want of 4 Remedy in Law to compel the Parties to 


perform it. 
An Inſemul conputaſcr was brought, „ and the 
«Pond given in Sui: Defendant pleads, that he gave a Bond in Satisfa- 
a good Diſcharge. ction of the Account, and traverſes that at any o- 


ther Day after the Date of the Bond he accounted: 

And held that the Account was the Ground of we TING; and well 
traverſable. Cro. Jac. 234. pl. ** k 4 « '6 , * 

Heretokoze the pleading of an devel without 

1 Accord without er Execution, was not good: > But now the Lrw being 

taken to be, that mutual Actions will lie upon ſuch 

Agreements, ſuch Plea ſhall be allowed. Trin. 33 Car. 2. B. R. See Title 


Accozd, 
The Defendant 1 Woman) promiſed the Plain- 
7 prone oats, tiff, that in Conſideration that he would marr her, 
e would marry him ; then he ſays, That he of. 
fered bimſelf to marry, but ſhe refuſed and married the other Defen- 
dant. This Action is grounded upon mutual Promiſes, and adjudged 
that it well lies. 5 Mod. 41, 412. 


In an Action upon a mutual Promiſe, it is ſuf- 


ins Promiſe. 1 Glens to ſay generally, That the Defendant hath 

p : not performed his Part, without allgning of 2 
Breach. 3 Lev. 319. 

eq 4 A Man promiſes to do à Thing upon Requeſt ; a 


Ed th Diſcharge: of the Protniſe before the Requeſt js 2 


ack. = | i good Plea, without ſhewing ow Ft hut after Requelt 
th. made, ir Js nor. are 262. 5 


ame 1:50 Sin 20 
| bal! 28 — = + 1 5 4 44 


——_ 


- 
— p 
— 


Where there is a Pro- I one upon E good Conſideration doth aſſume 
mitc.to do a Thing, but or promiſe to do à Thing, and there is no Time 


Ps FA ms Io If 


r r ²˙ A ctr. 


| | 40 f. and licet ſepins  requrſetns F 
k And moved that he had not ſet forth the, Time or ©? 


it 5 — be diſcharged by Words, without ſom 
other Conſideration. Cro, Fae. $20. i fits 


A Promiſe, to pay. if another did nos, being 


made at the ſame Time when the Bargain was. an 


- 


made, is not a collateral. Promiſe for the.Debt of 


another: But all is one entire Contract upon the 
Sale. 3 Lev. 363, 364. at "a 
In Conſideration that the Plaintiff would pro- 
cure an Aſſignment of a Term to the Defendant, 
he promis d to pay all his Charges for obtaining 
of it; and he avers that he did it, and it coſt him 
| he. had not paid: 


Place where he expended the 40 f. Et non allocatur, 
for it is but a Conveyance to the Action, and 
not traverſable. Cro. Fac. 61 8. pl.: 3. 
If a Man buy twenty Yards of Cloth at a 
Draper's Shop; the Bargain is void, unleſs he pay 
the Money preſently. But if there be a Day of 
Payment given, here the one may bting Trover 


- 


miſed the Plainti 


11 3 ; 

Where a Promiſe, hes : 

gins upon a Covſiderati- 
on, it can't be diſchar- 
ed without ſome other 


. Conſideration; - 7 


A Promiſe to pay if 
| tA did not, being 
made at the ſame Time, X 
is not à collateral Pro- 
miſe for the Debt of a- 
nother. 3 4 
3) ty! ek 100 
The Defendant pro- 
t 
pay him his Charges if 
he would procure ſuch a 
thing for him; he ſays 


E 


that he did, and it coſt 


But ſhews not? any 


Time or Place of the 


Payment of the 40s. 

It is but a Conveyance 
to the Action and not 
traverſable.. | 


Where Goods are 
bought without Money, 
the Bargain is void, un- 


leſs a Day is given. 


for the Goods, and the other (after the Day ſet for Payment is paſt) 


may bring his Aſumpſt. 
| He for whole Nl a Promiſe is made, ma 
have an Action for the Breach of this Promiſe, 
although the Promiſe was not made to him. For 
where the Law gives any Benefit. to any, there it 
alſo affords a Remedy to the Party to obtain it. 
212. Where a Promi 
another, See Alen 1, 2. 12 

A general Indebitatus will not lie for Money 
won at Play : But if it be laid ſpecially, That in 
Conſideration that one promiſed to pay if he won, 


The Man to whoſe 
Benefit a Promiſe is made 
may have an Action, 
tho' not made to him. 


2 Lev. 210, 211, 


was made to one, and the Action brought by 


How an Action may 
be brought for Money 
won at Play. 


the other promiſed to pay if he won, it will lie. M;ch. 6 V. G. M. 
See Danvers's Abr. 28. and 5 Mod. 13. But it lies againſt him who 


holds the Wager. Ibid. 
CUhere Money was depofited upon a Wager, 
an Iudebitatus for Money received to his Uſe well 
lies. Show. Rep. 117, © TER 

An Indebitatus lies upon a Policy of. Aſſurance. 
2 Lev, 153. | 

An Indebitatus lies for Scavage, without an ex- 
preſs Promiſe. 2 Lev. 174. 
Indebitatus pro quodam Salario, held good. 

The Conſideration to ſtay Proceedings in a Suit 
of Law for ever, or for a certain Time, is a good 
Conſideration to ground an Aſmpſit upon. But 

| HS: 2 G 


tin indebitates lies for 


Money depolited upon 
a Wager. 


Aſumpfſu lies upon a 
Policy of Aſſurane. 


For Scavage. 
Pro Quodam Salario. 
Promiſe to ftay Pro- 


ceedings generally, & 
paululum Tempus, 


if 


, 
* 
% 
\S * 
o 
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114 | Aſſumpat. 2 2 
if he promiſes to ſtay Faalalm Tenpuag 1 d by an 
1 a Promiſe is to ſtay for ever; o for x certain Time, the 

-to whom the Promiſe is made ſhall be intended; to receiye 


Benefit by the Forbearance, and the other Party may be. prejudiced 


by forbearing-to ſue for ever, or for à certain Time: But to forbear 
P Tempur, is uncertain and inconfidetable; for it may be but 
for a Minute, which catr neither be profitable to the one, or a D. 
mage to the other 


but Latch 151, contr i F vg HL2Y: 4, aw 

= 15 mn Confidetation the Plaintiff would forbear to 
; Ja Conſideration that ſue J. S. upon a Bond of 80 L he (Promiſed to 
7. 8. upon a Bond, and pay it: And be $ that he forbote from the ma · 
ſays for no. time, 5 king of the Promiſe to ſuch a Day, which was a 
yet held good Pear and a half; and held a good Confideration 
and that it ſhall be intended to be à total Forbearance, and this ſhall 
be a Diſcharge of the firſt Debt. Cro. Fac. 683. pl. 1, 684. 

1 Wa Jf otic Part of the Conſideration, upon which 
Jef part of the and à Promiſe is made, is to do a Thing againſt the 
the other good, the A. Law, and ſo void; yet if another'Part of the Con- 
Aion will hold for the ſideration be good and lawful, the Conſideration 
f,, „is ſufficient to ground an Aſi 
ſ upon: For the Conſideration may be divided, and if any Part of 
it be good, it is ſufficient to make ſo much of the Promiſe good. 
See Co. Jac. 503. pl. - * op 3 * Conga 5 
We 25 An t grounded upon a, Conſideration 
we „ Ales Bo which was paſt — the Promiſe made, is a good 
ecuted and paſt. Aſſumpſit, if it be alledged to be made at the In- 

| ſtance or Requeſt of the Defendant, or in- Caſe it 

be for a Relation or Servant. For being performed at his Inſtance 
- and Requeſt, or for his Relation or Servant, it ſhall be intended to 
be for his Benefit, and for which he is to make a_Recompence to the 


other Party, and it is ſtill a continuing Conſideration. See Title 


Conſideration. | Las 18 acaet 

| E An Acklon may be well brought upon a 'Reci- 
nom ore Raciprera Procal Promiſe by one againſt the other, although 
Promiſes, although no he who brings the Action hath not performed it 


Performance of either. on his Side. Dyer 30, 75, 76. 


1 


Saper ſe Afempſe left TUheve Super ſe Afſumpſit was left out of a De- 


out of a Declaration. claration, and for that Reaſon Judgment ſtay'd af- 
ter a Verdict. 1 Sid. 246, See 1 Keble 878. 2 Kebl: 

77. Raym. 123. Lev. 164. VV 
1 The Plaintiff in an Aſumpſit againſt an Execu- 
lauft Bil Ther de tor, lays the 7 after theTeſtator's Death, which 
Death of the Teſtator, being ſo found, adjudged: the finding to be idle and 
and Let go0d; aud ſuperfluous; for the Day of the Aſſumpſit is not ma- 
We terial ; and although he were dead before the Day 


mention d in the Declaration, it is good enough. Cro. Car. $30. pl. 5, 131- 


2 


Party.” But Gro. Car. 24 r. pt. 2. held to be good, 


. eee ae „ e ee hats 


ne a e %_ a a» Aa oc A 


cabere | 


4a —_— 7 «2 lu. i AM. nm n n A 


e 


; A 
eaheee' a Mun promiſes u 


— þ £4 g | ; 1155 = 
a good Oonſide- A Recovery: upor 2 
ration, to pay to FS. 201. pv Auma, at Miche- oral: <a PAY 202. 15 
Imus, for tweiny Years. Now fuppoſe ten of of the 20 are nt 
the twenty are clapſed, of which 10 J. he hath paid nd 2 Recovery for it. 
5. and 


are five: Payments: in Arrear, and % eben this Re. 
an Ackion is brought for the five Years — das ae Rees Bl 
Ceo. Car. 241. ſays, That the Jury ſhall give DI.. 
age ovly for the Time. paſt, Pot in Page 250, two Judges again 
one, that they ſhall give the whole in Damages: Becauſe. upon the 
Recovery the Promiſe is determined, and trinft in rem Judicatam. But 
I conceive the Jury ought to give no more in Damages, than what 
was due at that Time of the Action brought; and after a Verdict and 
Judgment enter'd upon ſuch Action, the whole Matter appearing 
upon Record, the Plaintiff may, upon any other Default of Payment; : 
ſue out upon that Record a Scire Facias againſt the Defendant, and fer 
forth, That the Defendant hath not paid the ſo many Years Arrears Oy 4) 
due fince the laſt Recovery (as in the Caſe of an Annuity) And this 
was the Opinion of the Lord Chief Juſtice Saux- - . 
oy” r See Title Annuities. See Cro. El, 3. Way — of Writs, | 
war's Caſe. | N 125 
' A Ban is indebfed in = and promiſes to pay How it is where Mo- 
it by 5s. a Month; and ſays that he had not paid l 50 Þ? paid at c 
it, nor any Part thereof; the Aion was brought Acton 8 the 
within four Months for all the Money not due, whole before they are 1 
After Verdict for 4 J. and judgment upon Error out. retake 
brought, it was alledged that he ought to have ſtayed till all had 
been due, or demanded only what was due and not the whole 47. But 
Curia. This is not like a Bill of Debt which is upon a Specialty, and 
can't be demanded. till the entire Sum be due; but this is grounded 
upon a Promiſe which is broken by every Non payment, and he doth 
not demand any. Sum certain, but only Damages 
and the Jury may either find 'the whole Sum, or 3 the, Jury may 
only what is due. But Note, where ſuch an Acti- 
on is brought upon the Breach of the firſt Day, it X 
is beſt to count of Damages for the entire Bebt, The ſfeſt way is to 
for he cannot have a new Action. Cro. Jac. 504. che ente Pers.. 
pl. 16, 505. ſee Cro. Car. 241, pl. 1. | 
No Action ſhall be brought to charge an Exe- 8841. of Frauds and per- 
cutor or Adminiſtrator, upon any ſpecial Promiſe, /”'** 
to atiſwer Damages out of his own Eſtate; or tod . 3. 
charge the Defendant upon any ſpecial Promiſe to No Action to be 
anſwer the Debt, Default, or Miſcarriage of any rechter r charge any 
other Perſon ;̃ or to charge any Perſon upon any tor, on an) Marriage A- 
Agreement made upon a Conſideration of Marri- £<<m<nts or Contratt 
nge; or any Contract or Sale of Lands; or any In- — Le per: 
W tereſt in or concerning them; or any Agreement form'd in a Year; 
not to be performed within the Space of one Year 55, © in Ariatag, 
from the making: Unleſs the Agreement, upon figned by the Party, or 
which ſuch Action ſhall be brought, or ſome Me- ſome Party authorized 


morandum or Note thereof ſhall be in Writing, * 


A 


3 


1 
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116 5 Alſumpſit. 
and ſigned by the Party to be charged therewith, or ſome other 
Perſon by him lawfully. authorized. Stat: 29 Car. 2, cop. 98. 
| . After a Promiſe is broken, the Party that mad 
A re NOS: the Promiſe cannot be diſcharged of it by Parol; 
Parol; but where it is But where the Promiſe is executory he may. Por 
. Executory, it mar. hy the Breach, a Right of Action accrues to the 
party for the Wrong done unto him, which cannot be releaſed by 
parol: But before the Breach, no Injury is done, nor any Thing due 
to the Party by the Hm æę P . 2s 
F Gt. Where one becomes legally indebted to ano. 
Where the 12V e ther for Goods ſold, or Goods delivered, the Lay 
: creates a Promiſe,” that be will pay this Debt: 
And if he do not pay it, there is a ſufficient Ground for the Party tg 
whom he is. indebted to bring his Action of Izdebitatus Aſſumpſet a. 
ainſt him to recover this Debt. .For where the Law creates a Duty, 
it doth there give a Remedy to recover it. . 
— Plaintiff declares upon a Promiſe made to 
2 75 §. 7 not himſelf, this is naught, Cro. El. 
ther. „ | | 
a : Tho a guilty it not a proper Plea in an 4 
. =o 22 hond ſurgpſet, and it may be demurr d unto; yet becauſe 
ſhall be. - _ there is a Deceit alledged to charge, the Defendant, 
Not guilty is Anſwer thereunto, and it is but an 
Iſſue miſ-joined, aided by the Statute after a Verdict. Cro. El. 470, 
pl. 29. See Title Pleas and Pleadings. en. 
A Allo, if a Man delivers Money to B. to my Ul; 
ne received to my Uſe, L may have an Action againſt B. for this Money, 
Danvers's Abr. 26, 27. | 
Aſſumpfit lies for re- Ik one receives my Rent upon Pretence of Title, 
ceiving of my Rent, ., x may have an Aſſumpſit againſt him; for where 
an Account lies, an Iadebitatus will lie. 2 Mod. 263. UE Gp 
It will lie for the Receipt of the Profits of · an 


F rn . Office, though there be no Contract. 2 Mod. 260, 


fice. 


3 An Tudebitatus lies for a Fine of 201. forfeited 
Me lies for # for the Breach of a By-Law of a Corporation, for 
of a By-Law. not ſerving of Steward. 2 Lev. 252. 

Where there is a Note to pay Money lent on 


Where Intereſt will ; | 
_ 3 Demand, if there be an actual Demand to pay 


pay upon Demand. the Money, from that Time Intereſt will be. due. 
Ki of Fg) ate ſy E | 5 Y 
e Plaintiff's De- An Aſſumpſit was brought to pay ſo much Mo- 
_ 28 nagt ney with Intereſt at 67. per Cent. and he demands 
"apy Df; ſo much for the Intereſt, which is more than the 

Intereſt comes to; this is naught. Cro. Jac. pl. 29. | 

A Sur miſtaken in an . UUhere an Action is brought upon a Contract, 
Action upon a Contract, if the Plaintiff miſtakes the Sum agreed upon, he 
E fails in his Action; but if he brings it upon the 
2 2 „ en Promiſe in Law which ariſes from the Debt; there, 
tho he miſtakes the Sum, he ſhall recover. Aleyn 2g 
I | | J 
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Ir the Day of an Aſanpſt made, be in Fi- Thee] in Figures ig 
_ in the 1 not. in Words. at a Ne Faration, is naught, 
length, it is erroneous. For the Time is material, and Figures are not 
Words to expreſs:any Thing, and Pleadings muſt be in; Words, and 
in Latin, by the Statute; which ſee in Title Pleas. and Pleadings, 
An an Action brought upon a Promiſe, it, is uſu- „ „, 2 
al to lay the Action divers Ways, and by different gn Mn 
Words, in the Declaration, with a Cumque ; etiam, laid ſeveral Ways, with 
to the Intent, that upon the Trial the Plaintiff may m r 
reſt or rely upon that Way of laying of his Action f any one Count is 
that his Witneſſes are beſt. able to prove. For if proved, it is good. 
any one of the Promiſes laid in the Declaration bo 
proved, it is ſufficient for him to recover pro Tanta, 
every Promiſe being a ſeveral Count. N . 
In a Quantum Meruit it was ſaid, Cumgue etiam the , The Declaration fays, 
Defendant in Conſideration that the Plaintiff at his 8 
Requeſt had provided for him Meat, Drink, &. spe, ſe Hunt; yer 
ſuper ſe aſſumpſit, and doth not ſay the Defendant 804. . 
ſuper ſe aſſumpſit; but it being after Verdict, the 
Plaintiff had Judgment, 3 Mod. 305, 306. 
Where an Iadebitatus is brought for divers Goods , the prock muß 
and Merchandizes ſold and delivered, there it is be, where it is for Gcods 
requifite for the Plaintiff to prove more Goods bod. 
than one particular Thing ſold; and alſo to prove 
a Price agreed upon, otherwiſe the Action will not 
lie. But where a Quantum Meruit is laid, there he ne Me, 
needs not to prove any Price agreed upon, but nn 
only the Delivery of the Goods, and the Value of them at the Time 
of the Delivery. Therefore it is moſt ſecure always in an Action for 
Goods ſold, or Work done, to lay a Quantum Meruit, with an Indebi- 
3 _ Aſſumpſit Nr if 4 . there you 
muſt mention the Commodity ſo ſold particularly in aration : 
and not ſay, Goods fold. > F 1 „ NEE | 
An [mul Computaſſent lies, not of Things cer- Where an Infimu! Cem- 


tain, but only of Things uncertain. Br. Title Ac- patefe . n whore 


count 81. And therefore it hath been a contro- 


verted Point, whether it lies for Rent only? And Judgments have been 
both Ways; which ſee in Dauv. fol. 31. pl. 11. But I take it, that 
where it is Part for Rent, and Part for other Things, it well lies. See 
Styles Rep. 131, 283, 473. 2 Lev. 110, 111. 

Inſimul Computaſſent for Arrears of Rent, and . A m compuraſent 
about Payment of a Legacy due to the Plaintiff ; Isen, Not, aud for 3 
and it was found that 300 J. was due, and in Con- dh 
W lideration thereof the Defendant promiſed to pay it ſuch a Day: And 
Y moved, ' that it doth not appear that the Defendant was Executor, nor 
= how: chargeable for the Legacy, nor for the Pay-  —- 85 
W ment of the Rent. Curia. It ſhall be intended that . 5e, be intended 
he was chargeable, otherwiſe he would not have N 
promiſed Payment; and the accounting together, 89" 2nd promiſing 
and promiſing Payment, was a ſufficient Cauſe of Ger 


Action. Cro. Jar. 603. pl. 7. 
2 H an 
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Aſſumplis/ 


hat it lis, 2vd All Inu Computuſont for all Debts, Reckonig 
how to declare ros it, and Band; Jud e Defendant was found ir 
Atrear ſo much, which he promiſed to pay: And moved, that there 
ſhould have been ſpeciſied the Particulars, as for Wares ſold, or other. 


wile. 


The common Decla- 
ration upon an J1nſimul 


Cumputaſſent. 


ſummis per fer the 


bit. & inſolut. exiſten. & ſuper compoto ills idem, the Defendant adtunc & 


But'Curia contra. For all the Matters in pede tompot | 
to a certain Sum, wherein he ſtands indebted , which is a ſufficient 


Ground to maintain an 


i are reduced 


Action. Cro. Car. 115. pl. 8: 116. 1 
Note, At this Day the common Declaration up. 


on an 


ſimul inter ſe computuverunt de diverſis denariorny 
Defendant eidem the Plaintiff preartea ibidem de. 


ibidem inventus fuit in arreragiis erga eundem the Plaintiff in ſo much, 


predifoque.defendente ſic in arreragits invent. exiſten 
conſideratione inde ſuper ſe aſſin I 

Che Plaintiff muſt, in his Declaration, lay the 
very Day of the Account, and the very Sum agreed 


How the Plaintiff muſt 
lay his Declaration, 


Where one promiſes 


for another. 


Not grod without a 
Note in Writing. 


But chargeable upon 
the Special Bailment. 


Upon a Sale of Goods 
of the Value of 10 J. or 
more, the Buyer muft 
accept Part of theGoods, 
or pay Earneſt. 


29 Car. 2+ (AP. 3. 


Need not mention any 
Note in Writing in a 
Peclaration upon a Col. 
lateral Promiſe, buc muff 
produce it in Evidence, 


. adtwnc & ibidem 112 


aſſnmpſit, & c. | 


upon. by both Parties to be due, otherwiſe the 
Plaintiff will be nonſuited. 

Two Perſons go to an, Inn-keeper ; one hires an 
Horſe, and the other promiſes that if the Inn- 
keeper will deliver him to his Friend, he will ſee 
it forth coming. This, as a Promiſe to make good 
the Default of another, is not good without a Note 
in Writing ; yet the Defendant is chargeable here 
upon the Special Bailment, Suod Nota, and fo good 
without a Note. 3 Aunæ B. R. 

Alſo upon | 
Price of 10 l. or upwards, . no Action will lie, un- 
leſs the Buyer accept part of the Goods ſold, or 


give ſomething in Earneſt to bind the Bargain, or 4 | 
ſome' Note or Memorandum in Writing be made 


and figned by the Parties to be charged with the 
ſaid Contract, or their Agents thereto lawfully au- 
thorized. Stat. 29 Car. 2. cap. 3. n 
In a Declaration upon a Collateral Aſſumpſit for 
another, it is not neceſſary to make mention of 
any Note in Writing, but it is ſufficient to pro- 
duce it in Evidence. Raym. 


Agreement be pleaded in Bar, he muſt plead the Agreement to be by 


Writing. Lid. 


Aſumpſit lies for an 
Executor for a Copyhold 
Eine for Admiſſion. 


A Promiſe to enter in- 
to a Bond, and ſays 
into what Sum. 


4 


e for the Performance of a Thing of a certain Value, 


Ik a Lord of a Manor aſſeſſes a Fine upon 2 
Copyholder for his Admiſſion, and dies, his Ex- 


ecutor, upon the Aſſumpſit in Law, may bring an 


Action for it; for it doth not depend upon the 
Inheritance, but is quaſ# à Fruit fallen. 3 Lev. 261. 
Ik there be an Agreeement to enter into a Bond 


with- 


Infimnl Computaſſent is to ſay, that the Plain. g 
tiff and Defendant ſuch a Day, Year and Place, . Wi 


a Contract for the Sale of Goods of the 


„— ek as Ya oo a aa a... 


451. but if ſuch | 


mh wy Oy Ht Ay fac, 


2 — . 


Phy 


Allumpue. 


F 11441. 14. OO 1 
without naming of what dum, it ſhall be intended according to the 


Value. 1 Sid. 270. Danv. Abr. n ? 

g Pꝛomile to enter into a Bond with a reaſon 

able Penalty, and it is not agreed what it ſhall be, 

and yet adjudged good. Cro. Jac. 652: fl. 21 

_ The Dan une: __ gave a 4 
:(charge of the Aſſumpſit; and it was demurred to, 

for that it amounted but to the general Iffoe ; for fu n . 

the Debt being extinguiſhed by the Bond, the De- good Plea. ; 

fendant ought to have pleaded Now Aſſumpſit, and to have given the 

Bond in N * to 914 Rr 5 Mod. 314. 

| ere a Man promnes to pay fo much 

I 3 Buſineſſes were done for the Defendane, n 

1 if after Part done the Defendant countermands it, fendant countermands 

= the Plaintiff ſhall have an Action for the whole; — gm when but 

and upon the Trial the Jury ought to give as much 3 

in Damages, as the Buſineſs done deſerves. Danv. Abr. 67. See 3 Lev. 244. 


To enter ĩato a Rand, 
and ſays not what Sum. 
K 4 C | * WY | 4 I . - 


{ * 


Where a Bonds given 


== Jf 4. promiſes to pay for all the Iron made at 

== ſuch a Furnace, N Ratam 40 f. per Tun, he 

= muſt pay for odd Pounds proportionably. Telv. 
| 1335 134- Daud. Abr. 68. | | * 


In Indebit atus for 20 L without ſaying what is 
due, is naught. 10 Rep. 77. 4. Cro. Car. 31. pl. 
Cro. Jac. 207. 


But in an Aſuwpſ the Plaintiff de- 
clares, That whereas the Defendant was indebted 


2. 


Where, upon a Pro- 
miſe to pay ſo much per 
Tun for all the Commo- 
dity, he muſt alſo pay 
proportionably for odd 
Pounds. 


Ind:biratus for 20 l. not 
ſaying for what due, 
where not good, and 
where good, | 


to him in 201. in Conſideration that he had given 
him Time to ſuch a Day to pay it, he promiſed to pay, &. This is 
good, although not ſhewn for what the Defendant was indebted; for 
the Debt here was not in Queſtion, as if it had been an ordinary A/ſump- 
ft, where the Debt is the only Conſideration of the Promiſe ; for 
there it muſt appear to the Court; but here the Day given is the ex- 
preſs Conſideration ; and though it be true that there muſt alſo be a 
Debt, yet this is allowed in the Promiſe, being actual, and alſo found 
by Implication in the Verdict. ¶ Note, It ought to be proved at the 
Tryal.] Hob. 18. 5. See Cro. Jac, 397, 548,. 584. What Reaſon had 


the Defendant to promiſe, if no Debt due? 


In an Action upon an Aſmpſit tis ſufficient to 


ſay, That whereas the Defendant was indebted to 
the Plaintiff in 20 J. he promiſed to pay it; and 
without ſaying how, or in what Manner the Debt 
accrued, it is good; becauſe the Action is not 
meerly founded upon the Debt, but upon the Pro- 
miſe; and the Debt is but Inducement. Poph. 31. 
MUhere a Promiſe is, that if the Plaintiff would 
deliver ſuch. Goods to A. B. he promiſed to pa 
ſo much as they were worth, but did not ſay that 
he would pay to the Plaintiff, but only that he 
* pay; but yet adjudged good. Cro. Car. 77. 


ladebitatus for 20 J. and 
ſays not for w hat due, is 
good; and upon a Spe- 
cial Promiſe to pay it, 
and why. | 

The Debt is but In- 
ducement. 


A Premiſe to pay, and 


Y ſays not to whom, ſhall 


be intended to be to the 
Plaintiff. 


Foꝛ 
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Foz the general Learning concerning Actions on the Caſe, Con, 
tracts and Aſſumpſits, ſee Shepherd's Actions upon the Cale for. Deeds 


viz, Contracts, Aſſumpſit 


Abridgment, Title Attions,. from Fol. 1. to Fol, 46. and Title Attong 


upon Aſſumpſit, from Fol. 46, to Fol. 86. _ 


FT 


Attachment, 


See 


1 


Award. 
Contempt. 


Contempt done to the Court, oz againſt 

| Wy * any Rule of Court; and when the Par: 

ty appears upon the Attachment (which muſt be on the Crown Office 

fide) he muſt upon his Qath anſwer Interrogatozies to be there exht: 

bited againſt him; and ik he be repo2ted by the Maſter to be in Con- 
tempt, he is finable by the Court. . 


| 3 pere is a Writ of Attachment, which is | 
Pn In | granted by the Court foꝛ any Offence o | 


There is allo a Crit of Attachment at the Suit of an Attomey of | 
the Court, which is in the Nature of a Capias, to bzing a Defen- i 


dant into Court. « £4 


There is allo a Fozeign Attachment accozding to the Cuſtom of | 


London. | 


An Attachment was denied to be granted for | 


© Attachment Na of the Breach of a Rule of Court, had by Conſent, 


Court for Performance for the Performance of an Award; for this Court | 


of an Award. But grant- will not try ſuch Iſſue (as Award or no Award) by 
of for nat c an_ Ain Rees 23. Nd, 1. Keke 790. & 138. 6 
* fires. 2 Keb. 22. 575. Sed wide 2 Keb. 585. where an 
| Attachment was granted for not obeying an Award 
made by Rule of Aſſizes, which was afterwards made a Rule of this 
Court. Sed vide eund. 645. Pl. 78. & 3 Keb. 446. 

I a Rule of Court be made betwixt the Plaintiff 


An 9 and Defendant by their Conſent, although the 
both Parties, an Attach- Court would not have made this Rule without 
2 for Piſobedi. ſuch Conſent, yet if either Party will not obey this 

| „ Rule, the Court will grant an Attachment againſt 
him that obeys it not, if the other Party deſire it; for this Diſobedi- 
ence to the Rule is a trifling with the Court, and a ſlighting and Con- 


tempt of their Authority, to which by their Conſent they had for- 


4 merh 


5, Deceits, Cc. But more eſpecially ſee Gen, 


na age. 


SES. i tk. re AMES. > MS a 


his Contempt to the Court. 


PF 


| | obtained an Injunction out of Chancery to ſtay the proceedin 


* 


merly ſubmitted. In a Caſe betwirt Middleton Plaintiff! and Sir 7 

' Linthal Defendant, upon a Rule made by Conſent, ar bir 5 vi * 
165 we ſeal a Releaſe of Errors upon 4 Judgment. Jan. 27. Hill 
1655. B. S. F 


An Attachment may be granted againſt one that al 2gaioft;;a; "Man 
who refules to: plead to 


: ſtands indicted of common Barretry, and will not an, Inditment of. Com- 


mon B.rretry, y. 
3 


plead to the Indictment, (Irin. 13 Car. 1. B. R.) for 


This Court will not grant an Attachment a- But not againſt 1 Mas 
gainſt one for diſobeying an Order made by Juſtices for difobeyiog ah es 
of Aſſize, _ the A be made an Order of * Juſtices of Aſie. 
this Court. Mich. 23 Car. 1. B. R. For that i no C 
Court, but to the judge that made the Order. * Contempt to this 

An Attachment may be granted againſt the Party For Refuſal to. pay 
that hath agreed to a Special Verdict, and doth re- Coſi after Agreement 
fuſe to pay his Part of the Coſts expended upon the to ſpecial Verdict. 
Trial, (Mich. 23, Car. J. B. R.) or for refuſing tb bring it, when agreed 
upon, into Court. (Hill. 1649. 26 Jamarii, Paſch. 23 Car. 2. B. R.) 
For every of theſe is a Contempt to the Court. =- $22 
F An dene 2 not wr be granted againſt an Nor F inſt an . 

ttorney for refuſing to obey. an Order made by 27,05 Pisbedience to 
a Judge of this Court in his Chamber 4 f this , in e. xs 
no Contempt to the Court, becauſe ſuch an-Qrder - ' . 
is not to be accounted for a Rule of Court, (Mich. 23. Car. 1. B. R.) 
except it be entred; for then it is a Rule of Court, to which the Court 


* 1 
* 


expects Obedience to be given. 


n Attachment was granted againſt Commiſſio- 5 
ners of Sewers, for proceeding after Certiorari di- of ind Comm ione rs 
rected. Raym. 186. 3% Bro + REO. 
An Attachment may be granted againſt Juſtices _ Againſt Juſtices of 
of the Peace, for proceeding upon an Indictment F< for proceeding af. 
after a Certiorari out of this Court is delivered un- 2 _ 
to them, to remove the Indictment hither. (il. 23 Cax. 1. B. R.) 
This hath been often done, and juſtly; for the Authority of this 
Court is not to be {lighted by inferior Authorities. Vide Style Rep. 359. 


4 | Staples's Caſe, The Rule was, That Staples. be examined upon Interro- 


gatories, and make a Retorn of the Certiorari on Monday next, aud 
that he reſtore the Fine ſet upon the Party. Aich. 1652. B. . 1 
An Attachment was granted againſt one of the ... - _ 
Parties, to a Suit in this Court, for perſwading r 1 
the Jurors retorned to try the Iſſue in queſtion not Jurots not to appear. n 
to appear at the Day, upon pretence that he had 5 

gs in the 


Suit. (25 OB. 1650. B. S.) For thereby he laboured to obſtruct the Pro- 
28 of the Court by Subtilty and Falſhood, which are odious in 
W. | i Aid; 5 5 2 
Man Attorney undertake to appear for one, and _ Againft an Attorney 
afterwards refuſeth-to do it, the Court will grant 75 3, ag, Kone 
an Attachment againſt him for his foul Practiteg appear. 
(Paſch. 23 Car. 1, B. R.) in trifling with the Court, 
and abuſing the Client. | 
2 I 


The 
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122 Attachment. | 

Wet for diſobeying a The Court will not grant an Attachment againſt 

4 Rule of Court, us one for diſobeying a Rule of the Court, except it Bl 
It | ſonal Notice. de proved that Perſonal Notice was given to him i 
Act of the Rule, (Tin. 24 Car. B. R.) viz. where per. 
ſonal. Notice is requiſite. 


| WhereDefendantwas A Rule of Court was made, int Smith werſu; 
| order'd to wen Cauſe the Earl of Dorſet, for the Plaintiff to have Poſ. 
1 = ſeſſion, and the Plaintiff's Cattle being driven off 
* _ from the Land, the Court upon Motion: conceived 
it was putting the Party out of Poſſeſſion, and therefore ordered, 
that the Defendant ſhould ſhew Cauſe, why an Attachment ſhould 
not be granted. Style Rep. 227. vide Eund. 318. | "7 
1 None arreſt another upon a Latitat, and then 

Bee thr A he ov convey him to a Corporation, and arreſts him Wh 
cels of the Court. again there, and proceeds not againſt him upon Bl 

155 | the Latitat, but in the Corporation, an Attachment 
lies againſt him for abuſing the Proceſs of this Court, and making 
it a Stale to another Intent. 2y Nov. 1650. B. Sup. Style Rep. 239. 


. 


1 An Attachment doth not lie againſt a Corpo ln 
pordtton,Fercegf grant. ration; but if it be granted »if, and the Corpora. 
ed NFF. tion will not reſtore a Member, the Court will 
33 grant a Reſtitution. Raym. 152. vide 2 Keb. 1. 
Agrerz Welti a Man An a Caſe where the Court was inform d npon Bil 
him. in Order t fare an Affidavit, that one Laub had arreſted Duff af. 
him in Cuftody when ter a Verdict found for Lamb againſt Duff, to the 
Judgment was enter'd. intent that he might have him in Cuſtody, when 
od the Judgment was entred againſt him, the Coun 
faid, Take an Attachment, if he will not diſcharge the Party, or 
& elſe let him ſhew Cauſe to Morrow why he will not diſcharge him 
Idem 211, 212. | 5 of, 4 


See Attachment againſt the Mayor of Newherr,, I 
for iſſuing out Execution on a judgment given 
ght and allowed 


For iſſuing Executi- 
on a Judgment after . 
Error brought. , there after a Writ of Error brou 


there, Style Rep. 321 F 

n One toook a Latitat out of this Court, and a- 

f # reſted the 11 and refuſed to take Bail of him, 

but carried him into another Liberty to charge him with an Ac. 
tion there; and the Court being moved for an Attachment, for abu- || 

ſing the Proceſs of this Court, it was granted if, &c. Style Rep. 343. 

Where granted Ms Upon an Afﬀidavit, that the Debt was above | 

' 40. and divided into ſeveral Actions in a Court- | 
Baron; the Court awarded a Prohibition and an Attachment, unleſ 

Cauſe ſhewn. 1 Keb. 260. Ne AS Ea. "bf 5 

* This Court will make no Rule for an Officer 

Officers Pers iter 297 thereof, to be paid his Fees, before he have di- 

—— but patched his Client's Buſineſs; but if the Client 

3 will not pay him his Fees after he hath done his 

* Buſineſs, the Court will grant an Attachment againſt him. By 

Rolle Ch. Juſt. Fox although the Officer may have an Action to 3 

1 5 IF 3 5 his 


S _ LT oO am a 


; Court, though done by the Officer, and the. Refuſal to pay them, is 


1 in Ejectment. 1 Keb. 502. pl. 61. N 


he had levied upon an Execution, and was order'd 


(8 Attachment. 1 

his Fees, yor to is not- ies for _— i the Orders of the 

Court, which is, for every Client to pay the known Fees b 

not Joe cll the Client's: Buſineſs is diſpatched. - es, which are 
An Attachment lies againſt the Parties that will Lies for refufing to paß 

not pay ſuch Coſts as are taxed by the Maſter of Coſts raxed by a Mafter: 


a Contempt to the Court, and not to-the-Officer, ec 
dn Attachment was granted againſt the Defen- For not confeſſing 
dant, for not confeſſing Leaſe, Entry and Ouſter fert. Entry and -Ou- 


- 
A 


An Attachment was granted ag{inſt one for pro- Granted for proceed- 
ceeding in an inferior Court, notwithſtanding nn = 
that a Habeas Corpus iſſued out of this Court, and of B. R. 

thereupon a Superſedear alſo was granted to ſtay the 

Proceedings there, and an Amercement ſet upon the Party that was 
to return the Habeas Corpus for not making a Return of it. 21 Car. 
B. R. For where the Authority of this Court doth interpoſe, there 


all inferior Authorities are to ceaſe to act, and to be aſſiſtant to this 


- BS Court in what they are required in the Proſecution of the Cauſe here. 


Jn ſome Caſes the Court doth not uſe to grant _ 
an Attachment againſt Perſons for Miſdemeanors fu; ee 

done againſt the Court, but will ſend a Tipſtaff of ment for Miſdeamnors. 
the Court to bring in the Offender, z. If the [677 | 

Party live in or near the Town. *2 Car. 1. B. R. For this is the readier 
Way to bring in the Party. r BE 
An Attactfment was granted againſt a Sheriff, Againſt a Sheriff for 


for refuſing to bring Moneys into the Court which {2s to bring Money 


by the Court to bring it in. Mich. 22 Car. B. R. For the Sheriff 
is an. Officer of this Court. - 

The Court was moved for an Attachment a- Alo for not making 
gainſt the Sheriff of Cheſter, who retorn'd 2 fer ee 
feat upon a Teſtatum Fieri fac, but that they re- | | 
main d in his Hands pro defecku emptorum. Hereupon a Venditioni expo- 
nas iſſued, of which he made no Retorn, nor any Satisfaction to the 
Plaintiff, and for that an Attachment was granted. Ram. 171. 

Generally an Attachment doth lie for any Con- 
tempt done againſt the Court. Hill. 22 Car. 1. B. R. 2 
For the Court will uphold its Authority. - - TO 

An Attachment was granted againſt one for ta- Alto for takirg out Ex- 


= king out of an Execution without any Judgment <<vrion without a Judg- 


to warrant it. Hall. 22 Car. I. B. R. This was fool lf 


Practice, and an Uſurpation upon the Authority of the Court. | 
An Attachment doth lie by the Rule of this 


. 1 1 Alſo for not makin 
Court, upon Motion, for not making a Retorn of aps Mrs $ 


a Hab. corpus upon a Pluries Hab. corpus iſſued forth, after a Pluies Hat. Corb. 


Hill. 22 Car. x. B. R. For this appears to be a high \fucd. 

Contempt in refufing ſo often to obey the Proceſs 

of this Court. | | SEEN 

| + 2 an 


* Attachment. 
A.̃n Attachment was granted againſt one for ar- 
w 
2 | dit of this Court, for one and the ſame Cauſe, and 
not proceeding againſt the Party arreſted upon any of them. Hil. 


22 Car. 1. B. N. For this was to uſe the Authority of this Court meerly 


WOT 16 An Attachment was granted againſt a Bailiff for 
(Lies againſt a Bailif executing of a Proceſs of this Court againſt the 
againſt in of Court, Rule of the Court, (Paſch. 23 Car. x.) B. R. having 

128 notice of the Rule. For this appeared a wilful Con- 


* - 


o tempt. e 
Likewiſe for not + An Amine . oy e by 9 Court g. 
turning a Cepi 1 ainſt a Bailiff © a ibe ty, w on a L atitat had 
2 12 wy — the Defendant and taken Sureties, and 1 
: retornd a Cepi corpus, but never brought in the 
Body, but combining with the Defendant let him go at Liberty, &. 


Raym. 193. N Aer 5 
= n G1anted againſt a Bailiff for driving a Diſtreſß 
tes dh Crane 1 into a Franchiſe, and would not ſuffer Replevin 
prevent 2 Replerin. of them. 1 Keb. dog. pl. 72. pe 
bY 5 un N one be indied for Perjury, and the Wit. 
With, © neſles to prove the Perjury be ferved with Proceſs 
et 9g to appear at the Trial, and will not appear, where. 
by the Trial goes for the Defendant z the Court will grant a ney 
Trial, and an Attachment againſt the Witneſſes. In the Caſe of 
Howel Gwin, Hill. 1555, B. S. 3 LES 9 
1 The Court was moved to diſcharge one C, 
the ated nf BH that was arreſted as he was attending the Court, i 
ed a Witneſs attending to give Teſtimony. as a Witneſs in a Cauſe, and 
Court.“ for an Attachment againſt the Parties that did 
| $i arreſt him. Rolle Chief Juſtice ſaid, Take a Sr. 
jerſedeas, and let the Parties ſhew Cauſe why an Attachment ſhall not 
granted againſt them that arreſted him. · Style Rep. 365, | Y 
; An Attachment lieth not againſt Witneſſes, the 
geg, th the King be the King be a Party. 1 Keb. 199. 
rty. as 3 "6 | F 2 
An Attachment cannot be granted againſt the 
Lr r Marſhal of the King's Bench; for this would be 
the Kings Bench. to let all the Priſoners eſcape; but a Fine may be 
ſet upon him by the Court for Miſdemeanors in his Office. Hall. 1655. 
in a Cauſe againſt Culpeper, a Priſoner with Sir J. Lenthal. 2 
; The Court will not grant an Attachment for 
= Jn the Non-performance. of an Award, made by Rule 
upon an Award, with- Of Court, purſuant to the new Statute of the g and. 
br gh x Ly 10 Mill. t ertii cap. 15. without Perfonal Service, 
the Money, with a Copy of the Award, and a Demand of the 
9 & 10. M. 3. cap. 11. Money awarded, by the Perſon who is to have 
the Money, or ſome other Perſon who hath a good 
for him to receiye it, and he then neglects or refuſes Pay- 


= TI PO THE Where 


Authority 
ment of it. 


I * 
* „ 


Hl. 8. V. Regis B. R. « 


Foreign Attachment. 3 Leon: Caſe, 224. 


Ahe , 
144 jre a 5 uro is withtrawiy:zxanduthe: Matfer Where it lies ſor the 
= | ele el of ſome of che Jators, Naas . Ao Ae 
and: they take an Award, dhe Court will mot Jur. 
grant an Attachment for the Non-· performance f A 
this Award, until the Party, who is awarded to pay the Money, is 
ſerved with the Award, and the Money demapded of him by the o- 
ther Party, or ſome Perſon having Authority from him. ;- and he 


then refuſes or neglects paying of it: Of all which an Affidavit muſt 
be made, and produced in Court: But an Action will lie upon the 


Award, upon the 1 17 zithoutzytnanding of the Money. 
I J. 1 2 33'S. | 


Note, Before an Attachment for Non-payment Me 2 
of Coſts upon a Rule of Court will be granted, ecnse ad Atachm eat 
an Affidavit in Writing muſt bę made of ſerving | 
the Party perſonally, and demanding of the Money taxed upon the 
Rule, by the Perſon to whom payable, ox dme Perſon who had Au- 


* *thority from him to receive the ſame for him. 


Regularly, upon a Mandamus, there muſt be an No Attachment until 
Alias and Pluries before you can have an Attach-. a Plurie® Mandamus. 
ment for the nat making of a Return. Poſe. 12. V. B. R. But the 
Court may, if they think fit, order the Return to be made ſooner. 

„An Attachment was granted againſt two Bai- 3 
lifs, for arreſting; the Tenants of one Glover up- tuo Ba, for pry 
on a. Latitat of this Court upon the Lord's Day, ing, upon the Lord's, 
when they might as eaſily have done it upon any 5 3 
other Day of the Week. 23 Car. B. R. The Common Law is tender 
of keeping the Lord's Day. But now there is an Act made, 29 Car. 
of the ord- Day, commonly call d Sunday, .w lich e 8 a. 
makes alt Arreſts upon the Lord's Day void. See, mates aft thoſe 'Arrefts ' 
Title Sunday. = | 3 GET e 

A Debt which accrues by. matter of Record, ean A Debt upon a Re- 
not he attached by the Cuſtom: of London. 1 Lan. cord js db in 


761 


* 


” 


+ © 


Can't plead a Foreign 
Attachment after Impar- 
- , lance. 


2 Debt not due is not attachable in London by A Debt not due, is not 
. attachable. 


* 
= - 
* 


he Defendant: pleaded a Debt due in London, Whether: indebted in 


and 21 Foreign Attachment and Judgment the f.. 19, is craver- 


Plaintiff replies, that he was not indebted ta tge 


5 11 f 


Defendant in that or any other Sum. This upon 2 Demurrer was held 


a good Replication; for whether he was indebted in London, or not, 
was iſſuable. Cro. Eliz. 598; pl. . 
gr Foreign Attachment cannot be where a 8 ESA 
is depending in any of the Courts of V FT op N oem rcoppoong 
För! MWhilſt the Suit is depending in any of | he commenc'd in Weſtminſter 
Kings: Courts at Weſtminſter, it is qua in Ch l 
gin rand cannot be medled with by any other. Court. Cro. El. 69 r. 


pl. 29, * 1821 A 43 x 1 2 4 F | 
3 * : 3 ; bid 24 4d 2543 bed "Jas 400 a 4 
2076117 "2 K #1414 5 ; «> 5014 2 Cre, 


LA 
4 


cCnnnot have Executors. 


=—_ 7 Attachment, 
| 'A'Cteditoz attaches Mon 
Nor of Many inthe inthe - Gamer Hands before 
Alminiftration grand. taken out; it is navght. | 
93, W 3 


| Attainder, | 


(Witcent. 
SedForfeiture. 
(Truſt. 


4 ere be two Sols o Attandes; the one 
n * after Appearance, aud that in ther 
1 3H Hanners, by Confelton, by Patte, o 
| dy Qerdi# ; the other bn being outlawed, By 
which is an Attainder in Law, For the Forſeicures 1 in _ Caſes, fe Bf 


Title PONG: £5 

. ** | Ine a Son and Dai er; Allg Sox 
e Siller; th, A. L nds in Fee; A. is ted of Treaſon, 
Son dies without Iſſue; 5 Son dies without ae, the Daughter ſhall in- 
W herit, becauſe there is not any mention made of 4, 
attainted of Treaſon. 7 * in the Conveyance. Latch 73. der 

' 0515 

A Yan is attainted ; his eldeſt Son purchaſes 
to He ocker, wong he Lands, and dies without 1ifue ;, the ſecond Son 


Father be ainted and ſhall inherit as Heir to him, notwithſtanding the 
why. Attainder of the Father, becauſe the Blood: is not 
: | corrupted between the Sons. 4 "Ran. Caſe 2. C. 


5 7 
2 2 50 attainted cannot * am C. 


F J. ro. becauſe he can * Gods. 
A Man attainted * Han Aided of Felony ſhal the Suit 
Sh oa 5 to a 20 1175 notwithſtanding bi his Attainder. Goo, E. 
"DE [ A . | * 
- This audits alas Günther, Father and Son; ; the Gratidfather 
Father, who never had Tenant In, Tail, the Father attainted of Treaſon, 
Yes hal Paſſefion.or and dies in the Life of the Grandfather ; then the 
tie Son, 9 Grandfarher dies* this Land ſhall defend to-the | 
Son; for. the Father never had the Land in Poſſaſ- 


lion. or ue, in which two Caſes 26 HI. g. gives the Forfeiture only. 


A Perſon attainted 


SS S >. Nass 


- 

- 

— 
* 


9 — 


But now by the Statute of 33 H. 8. in al the ſaid Caſes, the Eſtate i 
veſted upon the King by the Artaipder, 3 Co. 10. b. 
4 


Attaint. 


_— —_— 


dS, $37 


4 dan is tnt that "oe where {tt e 
Aerdict in a Court of Becom, What an Attaint is, 
" llue folned by the Parties, 3 and ik the Juty 
inf ws fo ver + Fat fe ivy wel Perry, and become 
inkam 
Common Law is, 1. Quod infittant MHberam le- The Judghentin . 
gem imperpetouth. 32. Quod fofisfaciant boria & catalla ſua. 3. Quod 
terræ & tenemetita ſua in manus Dons Re o ca piantur. * Ux- 
ores & liberi extra domus ſuas ejicerentar. 12 Damn a0 ſux pro- 


| fternentur., nod Arbores u extitpen prata ſua 
arentur. Rr Ira ſua ton Tu bn tr 99 Lid is 
pane FREE 23 fu Eby, ; Side ar he be Altered by the Stave 
Cothition Law 13 mittigat r 


f# attatnfed ; and now 6 2 My 


chalt! appointed thereb) 
e ** and Ranifom e 85 the Court, See > 
Litt. 294. 


Air Attaint lies galt 3 U Ar 10 — 
Verdict ocean; 8 the £00 that is thr Who givera Verdict wi 


5 Paſeh. 236 ar. * B. N by trary to Evidence by 


the Statur of Seat. 5 8. 


. Atesttit | is f pere ark | Nookitt i Arcane 
1 40 fry, ape, War meg ur' 5:9 (ON t ale ee wo 
i 88 Ni fit of Oy, mw oo, the . di 
Aion is gong. Dyer 5. 4, But. * he die pendi 
the Writ, there. it is hot gone. Djer 1 "7, 
f en 3. alſd Ge 


1 ns the j Acain 2 72 

the Action 

See. the Statute o Other wie if pendiag 

nen Title Attaſtik 293 + the Writ. 
An Attaint will Foy # well in a * 48 4. eribhal 1 Her x vl well "in en 

dion, and the Poor, by.reaſoif oi 1 25 5 per A 

Gali made thereof, hall have it witho OTE 1 7. 
others at. 3 q cafe Fine. 


p aly 1 to eh Pe 6 Who ban bare * 
; pines. 00 1575 gf 7 75 ab Yi th Atti. K. +4 
| atm chen id; e Court of 1980 Witte dent mi 
to by in ym | 


Pleas _what Pre 
2 . 8 LA Hat 7 - ye Cap. 3. 
y 23-8. ee, BRA I e, 
prins way be grant gia en ol of 
Tp | 


3. to 58 . as 
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What Proceſs the Sta- 
tute gives in Attaint. 
by 23 D. 8. cape 3. 


No new Attaint after 
a Nonſuit. 
23 P. 8. cap. 3. 


ift the Judge directe 
them wrong, They ſhall 
not be attainted. 


z* 


Lies not upon an In- 
queſt of Office. 


Is, 4 


Lies not when the Jury ? 


ject, and the Jur 
lies. 


find for the Kiog: 


” But it _ uy 2 Jui 
tam. 


- The Record moſt * 


in Court before * Pro- 


ä cedings. .. = 


2: The Defendant ſhall 
have no Coſts upon a 


Verdict in Attaigt. 
el 730% Cin. 


plaintiffs in Attzines 
and Damages. 


ſhall recover Coſts and 
Damages. | 
nf = 


Where it lies not. 


How it mul bevtere 
the Judge declares the 
Law. erroneouſſy. 


ever, upon the Attaint, 
ſhall not loſe his Right ys. 


Br. Auiaiut 92. we 


- What Pleas the Petty 
Jury may plead. | 


* ” 5 


fury. been _— diſcontinued, or had Judgment againſt the Petty 
ury. Keil 130. 4. See 23 


What Evidence muft 
be * _ * . 


Dyer 53. ol. 14. But it the Defendant may give more Evidence in At 


firmance of the rſt Verdi 
prove it if 8 cf but He raph 


Ma Man recovers in 110 Attaint 
he loſt his Eand, he ſhall have denten. Br. Ati 


Caſe of Damages. See Danv. 601. 


* 'B 


is Summons, - 
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Attaiyt, 


The Proceſs given by the Statute of 23 B.8.c z. 
againſt the Petty Jury, Grand Jury, and the Party, 
Reſummons and Diſtreſs infinite, 


1 Leon. Caſe 377. Fol. 279. 
There can be no new Attaint after a Nonſuit, 


neither the:Gommoh Law nor Statute of 23 H. 95 
cap. 3. Cd. EIA 3760 pl. 25. 

I the Judge * the Law to the Petty ju. 

and they find accordingly ; though he miſtakes 
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find for the King, no Attaint 
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Domino Rege quam. pro ſeipſo. Ib. & Cro, El. 39. 
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on the Attaint, Cro. Car. 542. ph 6. 
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Nn Attaint lies not for that which x was not given 
in Evidence. Br. Attaint 82. 

I the Judge declares the Law to the far erro- 
neobſly, and they find accordin "ply though this 
may _— them from the Forfeitures, yet how. 
A* dgment is to be reverſed; for 4 Man 

udge s 8. Miſtake of the Law., angh. 145 


Alter the Plaintiff bath aſſigted the falle Oath, 
the Petty Jur ſhall have no Anſwer, but only 
that they Ew a true Oath ; unleſs the Plaintiff 


H. 2. cap. 3. 
un an Attaint more Evidence cannot be given 


wa was given to the firſt Jury; for no Default 
in the firſt Jury, if it was not ſhewn to them. 
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g ive other Evidence; Dyer 21 2.7 150 
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Places, but to live in Societies where Order and Government are; and 
that were this obſerved, much foul Practice would be hindred. And 


much to that purpoſe is the Order made 3 Aunæ by all the Judges of 


the King's Bench and Common Pleas, and alſo by the Barons of the 
dener! ; which Order i is as er . 


De T, ermino Saen Michaelis, PR Regni Domind 
Anne nunc Regine, Angliæ, Cr. J. er tio. 


T pereas diversComplaints have been made a Attorney and Pra- 
to us, that many Attorneys and Clerks 988 - 
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- Attomeys ought to be of * of the Inns of Court, or Inns of 
Chancery; and not to lodge in Inns and Ale-houſes, or in private 
Places ; as was ſaid by Rolle Chief Juſtice, Hill 1649 „B. For it is 
not for the Honour of the Law, nor for their Credit, — lodge in obſcure 
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« ſhalt be admitted into any of the Societies a foreſald, hall put Him- 
« ſelf out of the Society where he js, or ſhall be admitted, RY he 

e {1d Societies, and deliver to the 
jety, whereof he firſt was a Mem- 
er, ificate 11 L ried by ſuch Treaſurer or Principal, 
« teſtifying his DEE AoNt ſuch other Soci- 
« 'ery, {except ſuch Perſon ſhall totally leave off Ee tot » (quay 


©'«© And. whereas by the Ulage, Cuſtom or Orders ↄf the Inns of 
Chancery, the Members thereof were obliged to, and did come into 
TCO to the Orders of ſuch 
« Society, to their great eaſe in tranſacting their Cauſes one with ano- 
« ther, and much Benefit to their Clients. But of late, moſt, or a 
« great Number of the ſaid Attorneys and Clerks, have neglected to 
come into Commons, or continue therein, according to the reſpe- 
« ctive Orders of the ſaid Iuns of Chancery, to the great Decay and 
«© a Detriment of thoſe Societies, Os. 
« It is farther. ozdered, That from the end of 
hos this preſent Term, the Attorneys and Clerks 
« which now are or (hall be admitted into any of 
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imes, as by the Orders Wd 5 
all be ordered, 


« whereof they are or ſhall be admitted, is, are, or 
limited or appointed for them fo to do: And in 


ade any Attorney or Clerk aforeſaid, ſhall offend ena. 


« againſt this Rule, or any part thereof; ſuch Attorney ſhall be put 
out of the Roll of Attorneys z and ſuch Clerk ſo offeriding ſhall be 
« diſcharged and diſplaced from ſuch Office to which he belongs, un- 
* til he or they give Obedience to this Order : And the Secondary of 
* the ſaid Court of Queen's Bench, and the reſpective Prothonotaries, 
© and Clerk of the Warrants of the Court of Common Pleas, and the 
Queen's Remembrancer of her Court of Exchequer, or his Deputy, 
« for the Time being; and all other Officers whom it may concern, 
are hereby required to give Obedience to this Order 3 and ſee that 
the ſame (as to themſelves) be duly obſerved. | i 
And for the more effectual and better putting in Execution this 
Oo. and that it may procure the Good hereby deſigned and in- 
a FR | - | 
* Jt ts hereby farther owered, That the reſpes oy 
« &ive Treaſurers and Princi pals of the Inns of 2 1. ror by "4 


| ” Chancery, and the Ancients, Rulers and Gover- ccution. 
e naurs of the ſame, do and ſhall from Time to 


* Time, by ſuch Ways and Means as they ſhall ſee fit and convenient, 
* procure and get a Liſt of the Names of ſuch Attorneys and Clerks of 
* the ſaid reſpective Courts, who are not admitted of any of mm 
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* Faid Inns of Court or Chancery; which Liſt the ſaid Treaſurer, | 


% and Principals, Ancients, Rulers and Governors, ſhall yearly in 


&« Micbaelma- Term deliver unto the Right Honourable the Lords Chirf 


* Juſtices, and Lord Chief Baron of the ſaid reſpective Courts for 

Aide Time being ; to the intent the Offenders againſt this Order muy 
be compelled to give Obedierice to the ſame. © _- 

| „ And it is allo hereby farther. o2dered, That the 


„ ©overnor, Principal, 1 ſaid Treaſurers, Principals, Ancients, Rulers and 


Sc. to procure a Lift of 


the Pradliſers. who are . Governors, in like manner, procure and get , 


not ſworn. <« Liſt'of the Names of ſuch Perſons as take Upon 
them to practiſe as Attorneys or Clerks, in an 
of the ſaid Courts; who are neither ſworn Attorneys, or admitt 


4 entred or ſeated Clerks in any of the Offices of the ſaid Court; 


« which Liſt is to be delivered as above, to the Intent that ſuch 0F. 
+ fenders may be proceeded againſt in fuch manner as ſhal 
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Since the making of this Rule, ſeveral Actor. 


How this Rule has | 2 1 
in Practice. neys and Clerks of the Courts of King's Bench and 
1 — Caen Pleas have been ſerved with it; and up- 


on Affidavit of Service, and on Motion for an Attachment upon their I 


not obeying of it, the Courts have appointed, that ſuch Perſons ſerve! 


with it ſhould attend the Court, to ſhew Cauſe why they have not 
obeyed the Rule; and upon their being admitted into ſome of the ſaid 
Societies. as the ſaid Rule requires, and paying of fix and twenty Shil. 
lings and eight Pence for the Charges of the Rule and ſerving of it, 
then there is to be no farther Proſecution againſt them: But in caſe 
they do not appear in Court, or ſhew good Cauſe, or be admitted, as 


the Rule requires; the Courts have frequently granted Attachments; 
and then they muſt pay, before they can be diſcharged, forty Shilling 
for the Charges of the Attachment, and Proſecution thereupon. 

* Every Attorney of the King's Bench qught to 
attend in the Court at the ſecond Retorn of the 
Term, by the ancient Rules of the Court, for the 
quicker diſpatch of juſtice to be done to the People; and for that 
Reaſon, if they did not, they were'to be put out of the Roll: And 
it was then ordered by the Court, that the ancient Rules of the Court, 
for regulating of the Attorneys in their Practice, ſhould be renewed 
and. ſet up in the King's Bench Office; (Hill. 21 Car. 1. Ban. Reg.) For 
the Attorneys to take the better Notice of them, and that they ſhould 
not plead Ignorance, in caſe they ſhould tranſgreſs thoſe Rules. 
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Common Balls, tothe great Prejudice of the Plaintiff, and Damage 
of the chief Clerk af this Court; for the:Remedy whereof, it 8 
dered by the Court, That after the End of every Term, every Clerk 
and Attorbèy of this Court, ho) thall'be» Aftorney for the Defen- 
dant mall pay to the Plaintiff s Attorney. upon joining of every Iffuc 
14 64 for Commian Haft, unless the Defendants ſaid Attorney tal 
make it appear to the Plaintiff s Attorney that Common or Speci 
Bail is filed: And it is farther ordered, That every Clerk for the Plaln- 
tin upon his chunt for his Entries. hal pay to the Secondary of 
thigYourd the. 6 470 itim rcativedz/end chat evety Clerk and 
Aitorney who.rſhall-acteomtrary: eg this Rule, in 2 ſhall re- 
lech veſy forfeit ao for every Offence, do d paid to the Box of this 
Courte And itiis further ordered, That alb Clerks and Attorneys for 
the Plaintiff npotr ſigning of Judgments hy Default or non ſun informa- 
tu alk pay to che Secon of this Count 1 7. 6 d. for Common 
Baihnunleſs it / be filed before, and the . 6 ſo to be paid by the 
Plaintiff, ſhallt be allowed him im his Coſts. Per (uu Nia. 4 Milhielan 
G. Marx Næxir & Regins. nennen WA Mun bk 
..A:Atomen of eicher Bench, accepting a War- . Ateotney accepting a 
WT rant to him directed to appear for the Defendant, enter an Apgctine. 
or ſubſtribing therfame, and doth not cauſe an'/Ap- | 
pearance to be entred -according}y,” (hall the next Term be compelled 
to enter his Apptarance. of the precedont Ferm, and plead to Iſſue; 
ot in Default of Pleading, Ju to he eritred by Default. Per My; 
= Emo alia Gericom. Paſthl. Bt Car. 22: —— 
At an Attorney without Warrant appear; .. this | Apnezriag without 
I 42: good 9 — as to the Court, and the Waf rant, good. N. 
Attorney on y liable to an tion ; and ſo, if ſuch 6.3 D008 rd d. 
an Attorney mend an immabetial Point contrary tb the Rule of 
Count; that is--temedilefs, though a Contempt puniſhable by the 
Court. Tris. 13 Cab 2. BGN 1 ede Godb. 24. 
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Det, Br. 19. per Hawks, 11-H.:4. 46. 6. Heir may have Deceit. Fits, 
$0: :Keb. se.) | 9 
In Trover and Converſion, it was moved in G 
he was one of the Attorneys Carie Dom. Regis, to an Attorney. 
in the ſaid Court to hold Pleas before the King, | | 
which by him is not the Office of an Attorney; But per Car. This is 
applicable to the Style of the Court only, and not to him. Sed Ju- 
IE Paſeh. 13 Car. 2. B. R. Bye verſus Woodwen, vide 1 Keb: 
18. p. 1060. HR RES „„ 
Mate, Tis provided by: S. 5. & 6. NM. & M. „ „ 
WT That the Detendane 22 his Appearance, ot 1 67 NA F 
Common Bait, to be entred! or filed within eight & &. ay. & % 
Days after the Retorn of the Proceſs, on wien 1 
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AZionem, Nil dic, Non Informatus, Oc. for the Plaintiff, the ſame 6 


Term ay + . declares, and for the Defendant, the fame Term he 
2 bB n 1s, * 
| _ One may not repeal a Warrant of Attbrte 3 
re an f given to an to a for him, to the 
be * intent to defraud the Plaintiff of his Appearance 
but the Attorney ought to appear for him, accord. Wl 
ing to the Rules of the Court, notwithſtanding his Warrant is ſo 8 
repealed. Trin. 22 Car. B. R. and Mich.: 14 Car. But after ſuch Appear. 
ance he may change his Attorney, with the Leave of the Court, ii 
he have gO Cauſe to do it, and do it not in delay of his Proceel. 1 
ings; for the Law requires ſpeedy Juſtice: to be done to all Perſons, 
I an At doth practice deceitfully an A. 
Artachment tes a 2 tachmene lies againſt him out of this Court, at the 
Schl Practice. Prayer of the Party grieved, if he make it appear 
ſo to the Court. 24 Cr. B. R For the Court Hach 3 
Authority to remove all Obſtructions that may hinder the equi 
Proceedings in Law, and to puniſh the Obſtructors, and to Wb the 4 
Party injur'd thereby. Vide'Style Rep. 426. 1 
Every Actorney: of this Court who ſhall appea 
Co 3 . oy for any Defendant in Action wherein 5 1 
ter the Term when A- Bail is not required; ſhall file Common Ba. for the 
pearance was enter d. Defendant within fix. Days after the end of the 
What an Attorney ſame Term, whereof he appeared and eve At- | 
muſt do upon putting in tony of this Court who. ſhall in any Special 
Ov. fore any Judge of this Court de bene eff, 
upon a Cæpi Corpus, — give Notice thereof forthwith to the Plaintiff, 
or his Attorney; and if the Plaintiff ſhall not except againſt” that Bail 
within twenty Days after Notice thereof given to him, then upon Oath 
made in Writing of the ſaid Notice on the Rack of the Bail (fot 
which Oath no Fee ſhall be taken) that Bail ſhall be filed b the De- 
fendant's Attorney within four Days after the End of the ſaid tiwen- 
ty Days; and ow every Attorney of this Court who ſhall put in 
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dis his Court ſhall account ſeps 
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at the End of eve ratelx 1 End of every Term, ac- 
ern cording 110 the Ms 1 B this 9 Buy for that 
Purpoſe made; and that c. . more af them ſhall not in 
like manner account in che Namę af are Clerk as it hath been, lately 
e Cle do bea uled. And it i farther eidesed, That if a7 
, Er for 5 Clark; ofthis Cœohtt ſhall Ggn, or cauſe to he ſign 
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the Plaintiff is alive, andiit ſhall g not be found Er- [ve joins . 
ror, although he be found dead. Ram. 59. Sed chough. he be d dead. 


wide 1 Keb. 413. 5. 119. Judgment Karo and 
x Lev. 83: ſame Caſe, and Judgment reyerſed. 
It an Attorney dieth the Plarntiff or Deſendaut 
muſt be required to make a new Attorney, unleſs 
any doth undertake the Suit as Attorney volunta- 
rily for the Plaintiff or Defendafit. 2 Keb. 255. 37. 
he Plaintiff obtained a Judgmetit in Debt, and 
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WF received the Money, and made a Letter of Attor- 
rney to acknowledge Satisfaction, and after, and 


rant; and the Court gave Rule, that no Proceed- 
ing ſhould be on the Judgment without Motion 
firſt made in Court. Raym. 69. 

The Plaintiff or. Defendant may. not change his 
Attorney "cp the Suit, without Leave of the 
Court. (Mich Car. 2. B. R.) For the changing 
of his N may reflect upon tlie Credit of his 


it may alſo prove prejudicial to the other 
of this Change. Mich. 14. Car. 
| Every Clerk of this Coane all Paſs hi his Accourit 
with the' Secondary of this Court within fix Days 
next after the end of Eaſter Term, and withiti eight 


after the end of every Trinity and Hillary 
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before Satisfaction acknowledged, revoked his War- 


Attorney made to ac- 
knowledge Satisfaction, 
but after revoked. The 
Court ſtopt Proceedings 
till Motion. 
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Leave of Ct Court. 


Attorney, in relation to his Practice, which the Law is tender of ; and 
Party by not underſtanding 


When Account to be 
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ney, to appear befars one of the Judges of this Court, to ſhew Cad 
why ſuch Priſoner ought not to be diſcharged for want of proſecuting, Bl 
before he ſhall procure any Warrone under the Hand of any Judge df 
this Court for the diſchargi any ſuch Priſoner out of Priſon ; ani 
if the Plaintiff in the fad Wien, or his ee (upon Notice v 
them, or either of them given) ſhall nat ar to ſhew-Cauſe to the ll 
contrary, then upon Oat oath to be made of ſuch Notice, fach Priſon 
. againſt whom no 13 hath been within two Terms, then 
next preceding, ſhall be diſcharged out of Priſon at the Attorney's Peri, 
who ſhall procure ſuch * to be diſcharged in manner aforcſaid 
Per Car, Paſeh. 16 Co. 0 


An Infant muſt appear 
by Guardian, Ne, 2 


Attorney. retain an Attorney. | 
a Guardian. lth: 24G. I 4 Fe) For the Lir 2 
doth take Infants and their Eſtates into Protection, and will not (ub I 
fer them ta do any Act which may he prejudicial to either; yet ou 
the other. fide, the Law will not protect them ta do Wrong; and ther- 

fore if there be Cauſe, will aflign them Guardians to Bake, 4 for them, BY 
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that 3 | 0 was * 8 the 
Term when che Action was brought, one of the „en one of che B 
Defendants in Exdment was within Age, and by — A os. 
Attorney, and an Infant, not ſaying tempore com- 
parenciæ as per Cur. he ought : Sed wore allocatur ;, for this being io an 
Eyectment, an Efror of the Defendant's own making was 2 Trick, and 
ſhould not be favoured; and the Court refuſed it, though Coſts were 
3 c. for an er appearing ſo _ 2 be ſo. Nm 
on an Error of judgment in Dower in C. B. 
where the Tenant appeared by Attorney, and rr. 
Judgment by default was a ed; that the Te- the Tenant, who was an 
W nant was an Infant, and ſhould be by a Guardian. — appeared by Ar. 
= Et per Cur. reverſed. 3 Keb. 436. 42. 
Hide Fitz. Attorn. 91. In a Writ of Ward brought Where Feme may re. 
ve the Attorney with- 
by Baron and Feme by Attorney 


z it's ſaid, the out Conſent of Baron. 
Feme may remove the Attorney without Conſent 
of her Husband. 21 Ed. 5 12. adjutlged. 
Defendants in criminal Caſes, but not capital, N N 
Cory by 8 ex Gratia Cur. ſed non ex rigore by Attornej. 'Y 
Jurit. 1 146 R 
The Attorneys ought to be governed in the or- 1 . 
dinary manner of their Practice, by the Maſter of to de governed by che 
the Office, and if any Difference ariſe between them and 
concerning it, he is to hear both Parties, and to order the Matters in 
Difference betwixt them, and they are to ſubmit to him. (Paſch. 24 
Car. 1. B. R.) For the Court is not to be troubled but in extraordi- 
nary and difficult Matters of Proceedings. 
Il there be divers Defendants myers" inſt in Where thre — 
one Declaration, the Attorney in the Cauſe on the torney cannot be com- 
Defendants Part, cannot be compelled to appear pelled co appear for 
for more of the Defendants, than for thoſe from hom de hel Want 
whom he had Warrant to appear. (24 Car. 1. B. R.) to appear. 


For the Defendant's Caſes may be different, altho 
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AO ä tene ve 
dedin(ſttienjoitedy rand wach of them trathi.lider. 
to make choice of! what Httorney he pleaſeth, and t defend aim 
ſelf as he ſhall be beſt adviſes w ue e eee ee 
mT u eee Chat in every Alon of Treſpaſt and Ejettment, 
z par e Rule of the Court the Defendant ſhall 
tuft ackno wie acknowiedge Leaſe; Tntry and OAſter for ſo much 
e nen of the Premiſſes mentioned in the Declaration 58 
Aroency a Note ind rt. in the Pbiffefßidn Gf che ſaid- Defendant or Hite, 
Bog of the Tedcitiears, der- Tenants, the Actorney Uf the ſuid Defendin 
of „ 23 15 thdlbForthwith' deliver to the Plaintiff's: Attorney, 
true Note in Writing of the Tenements, ſo being in the Poſſeſſion of 
the faid Defendant or his 'UhlersTendhes; Per Cur. Tris. 161 Cu R 
15 15 3 1 Attomegs of thetKing's Bench; voght torbe alſbw, 
te oel inal ennie ed in an Gliegizgavſthe ande g ere Coma 
as Attorneys of C. B. Pleas are, although it hath denied chem'in 
the Weſtern Circuit; and they ought not to be bot 
pelled to pay extraordinary des for A Per Roll. Raſehiv6go, 
1, Maii. For they are equally Attorneys: tor the Good and Eaſe of 
the People, with the Attorneys of the Common Pleas, and therfore it 
is reaſon they ſhould be equally privileged.” ide 1 H 7. Fol. T2. 1, 
Xa on he Gifs An Action upon the Caſe: Hes for the Client 
lies againft an Actorney àgainſt his Attorney, if he plead 4 Plea for him, 
for pleading a Plea with-'. for which lie hath not his Warrant. (Hill. 1649. B. 5.) 
Lat Warrant. And ſoit is if he appear for him without à War 
rant; for he may be damnified by his Appearance, as well as he may 
by his Pleading for him. -r e ae eee 
An Addion of the Caſe was brought againſt an 
an Attorney -ror entring Attorney for entring Judgment without Warrant Wl 
a Judgment without in an inferior Court; the Defendant pleaded, he 


Warrant in an inferior HIT. 1 1 ge 1 9 4 
88 veror was an Attorney above at eff minſter, and that 


he ſaid ſuper inſtead of coram Judicibus in Cur. inferior, it ſeems a 


Mond ouſter was awarded. 3 Kæh 611. l. 65. 


. ſaid an Attorney in B. R. cannot as | 
Hot as (uct; practiſe M the ſuch practiſe in the Courts of London. Iden 43% A 
Courts of Lond;n, | N. (SS: » TE TCL 

| Atterneys of B. & to The Attorneys of this Court were ordered from 


ve 1wora as thole of C. B. henceforth to be ſworn as the Attorneys of the 


3 Common Pleas are, by Roll. Paſch. 1650. 1 Mai, 
B. S. This was a good Proviſion for the People to make the Attor- 


neys the more conſcientious and careful in their Clients Buſineſs. 


n dar Cate Au. 48 the avoiding of Oppreſſion under the Co- 
Heys ſhall not make out lour of Proceſs iſſuing out of this Court, it is or- 
Writs, ar etiam Bill, &c. dered, That no Attorney preſume at his Peril to 

make out, or cauſe to be made out, any Precept 


or Writ with a Clauſe (Ac etiam Bille, &c.) againſt any Heir, Execu - 


tor or Adminiſtrator; nor in any Caſe whatſoever; where, by the 
Cuſtom of the Court, ſpecial Bail is not required. And that if the De- 
fendant ſhall be lawfully delivered from an Arreſt upon any Proceſs, 


. the ſaid Defendant ſhall not be again arreſted at the ſame Time, by 
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ſuch may proſecute in inferior Courts; but becauſe 
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zreue of another Proceſs, at the Suit of the ſaid + .: 
— ; and if any Attorney or Plaintiff, in the Penalty of fo d. 
ſaid Proceſs named, offend in the Premiſſes, the 1 
Name of every Attorney ſo offending ſhall he put out of the Rolt of 
Attorneys, and as well the Attorney as the Plaintiff in the ſaid Pro- 
ceſs named, ſhall be reſpectively puniſhed as the Court ſhall think ſit. 
Per Cur, 15 Car. 2 1 Are W bob * 1 He 

t cannot force an Attor! | is Attor- can force an At · 
E bp. * his Will. By Rolle Chief Juſtice, vain 33 
Ane may be an Attorney for a Client upon ?. ; 
Cord, and yet another Attorney may act all the Bu- „ Ove my be Attorney 
WE Gn for bis Client. But the Attorney upon Re- g the Buitack, 
cord is the Attorney that the Law takes notice of. Tonk 
== That no Bailiff or Sheriff's Officer ſhall preſume No Bailifr to take 4 
v exact or take from ** Perſon, being in bis Warrant to acknowledge 
caſtody by Arreſt, any Warrant to acknowledge 4 Jodement, except an | 
. Judgment, but in the Preſence of an Attorney fer 
che Defendant, which Attorney ſhall then ſubſcribe his Name theres 
F unto; which ſaid Warrant ſball be produced when the ſaid Judgment 


b ſhalt be acknowledged : And if any Bailiff or Sheriffs Officer ſhall 
F ; . — een WP do be ren he ſha}l be ſeverely puniſhed: for 
W gn Attorney it is ſaid upon a Warrant given by When an Attorney 
= conſent after the Continuance-Day, but dated be- ent Judgment af. 
fore, may enter Judgment by ox ſum informatus | W e 4 
of the Term. preceding, before the Effoin Day of the following Term, 
but not by Confeflion. Vide 2 Keb. 35 . pl. 9 : 
In the Caſe of one Boyle and Scarborough, - Paſcb, | Dede to retain ag 
= 1656. B. & Gh#-Chief Juſtice commanded a Rule ane ins Cauſe, in 
0 be made, and fer up in the Office, That none Sibel, wichour anyones: 
hall retain an Attorney in a Cauſe where an Attor- ing him wich it. 
= ney is formerly retained, without firſt acquainting | | : 
che Attorney that was firſt retained, or the Secondary in the Office, 
WT upon pain of 51. wane Fort be 17 

== If an Attorney die pending his Client's Cauſe, , If Attorney die pend- 
2 bis Warrant key is Actermined, and his N. nan 
erk may not proceed in the Suit without another 
Warrant: By Rolle Chief Juſtice. For the Attorney's Cler 


3 | Ro K ĩs not truſt- 

1 " by the Client, but the Maſter, and by bis Death the Truſt is deter- 
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= By Chr Chief Juſtice : It is againſt the Rules of af Attorney not to be 

che Common Pleas, and againſt the new Rules of Cate d. 1 
chis Court, for one to change his Attorney in a m_ 
suit without good Cauſe, and the Leave of tbeæ Court. Paſth. 1656. B. &. 
= . At Attorney fthalt not have Privilege 00.2 Fo- J pris 

rein Attachment of Goods in his own Hands for feign Attachment of 
3 others Debts. 2 Keb. 346. pl. 34. 5 „ Tons in his own Hands 
= The Plaintiff pray d ſpecial Bail a 


No Privilege on Fo. 


e She: : 
4 Je Flaint ioſt tha De- The « n i 
ſendant, who was an Attorney of be — compel an Attorney 70 
WT ing Bonds of 560. and a great Debt on Account, fh, Debt be get 
W Put per cur. being an ** farce * 
| 2 0 | ; 


142 Attoꝛnev. N | 
it, it, 2" contrary to bis Privilege, 2 but en r ee at has. 
b. 435-7 1:36 If brig 
An Attorney brought an Action as Ergen 
N a although it was i» Auer aol, yer held . aft 
0 ut rot, TT 
hed ood after Verdi. * Vere a . r , . . 
Attorneyabſenting from In * Caſe of Ridley and i Paſs b. 16: 56. B. 8 
Court for 'a Year ts je was ſaid by Glyn Chief Juſtice, That by 1 5 new 
ese, Rules, if an Attorney af this Conre do abſent him. 
ſelf from the Court. and not give his Attendance for a whole Year 
together, he loſes his Privilege, and ſo was it, ruled in this Caſe. 
F In all Diſputes concerning Attorneys Clerks, 
- The Cort nn and their Articles, or Money given with them, 
concerning | Attorneys the Court exerciſes an equitable Juriſdiction upon il 
Clerks, Ge. Motion, and in many Caſes appoigts a Wehe 4 
en the Death of the Maſter or Clerk, of part o 9 
the Money given, according to the Time actually ſerved, The Court 
held it moſt. conſcionable, and that the Clerks. of the, Court are to be 
regulated in all theſe Things by the Court, and they ordered 40 J. out 
of 80 J. to be retorned to one S. within a Week, his Son dying with. 
in three Years of the five, and ſaid in caſe of Default they would i in- 
priſon him, and put him out of the Roll. 2 Keb. 38. pl. 31. _ 2 
3 x Ik an Attorney, Solicitor, or Counſellor ge 
coitipel an ure: ill ys Writings i into his Hands, upon account of any Suit d. 
eo deliver Writings, if or Cauſe depending, and refuſe to te- deliver then 7 
Myvey be due to him. there being no Fees due to him, the Court upo WW 
Motion will compel a de delivery of them, with. 
out forcing the Party to an Action for ſuch his Writings 3 but if ther E | 
be Fees Joe to him; the Court will not force the Delivery until th: 
Fees to be taxed by the Maſter of the Office be paid. 4 
. Eis ſaid to be a good Plea to an Action broug 1 
40 "brought ;by an o by an Attorney for his Fees, That the Plainif Y 
\Attorney for his Rees, did not give the Defendant any Bill of Charge, 
Ar according to the Statute. , 0 245- . = 


"nd à Bill, | 3 
| W debe ur 03 E. 118. M z- Hei is barr'd eh in 
a Bill is a Bar 10 Sf Anya for Fees and Charg cs by. not. delivering E | 


ſimpfit for Fees But up- Bill; hut it is but a temporary: Bar. The Debt 

U the Fees ing confels'd, on new Delivery of a Bill, the Fe 

| muſt be paid. Per Cur. And there farther Caid, h 
need not ſheꝶ in what» Court the Charges were laid out. Cont ra of: 


.Solicitor.: : Vide. 3 Keb. © do $a 2 $1357 
for all Attorneys to read aud 


255 An. Ko FA. - 67 welt the _— of Parliament made 1 An 3 

1/1  Regindy cap, 22. entituled, Au Ad for the preventin, Wl by 
Frinds in Her Majeſty's „But pon ſtamp d Vellum, Parchment and Pat, il 
and the other As made fince, relatipg thereunto. 3 
11 In Attorney is jdined Defendant with anothe! 
MIC AY the Declaration muſt not be; againſt one Defen 
Frege. datt n Cuſtodia Mer', and againſt the other i 


. * but aint both, in Cuſtedic b Lord 
eca 
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: beraule the Actortiey ha 4 143. 
= 37 77(2"Sid. r 298, 299 . ME Privilege. 9 * 3˙ wa 


A Filazer of — — of King's Bench was ar- 

a | 
eflectidnd he moved to be diſcharged upon an Ke end 
mon Bail, — hi Com- gesch. » 15 

is Privilege: But it appear- bo was arrefted, 
ing tolttie Courtꝭ that he was very much indebted, webe. * . 
they did not think fir to rg rene bis Motion ; bu "rt rt: 
put in Bail to the Sheriff, and plead his Privilege as x ordered him te 
F -Chete'« Warrant of Attorney is given to an e could. 4 
m ph O 1 for a Defendant, the Attorne e 2 Warrant 
* — appear for lim according to the Rules of on 1485 e 
3 rt; and he ſhall not repeal! his Warrant: B n e + 
1 n after ſuch Appearance, (if * 36 2dr Jo 
is Attorney with Leave of the Court, but a g e thinks ft) change 
| . — Attorney ought not to ſoßker any per an 5 leave he cannot. 
Þ ofa ph = his Name, by reaſon of the many Nis. ' Ons Attorney: oh 
th and Inconveniencies which often ha — 4 — 0 
WY che Cliencs by-rhis Means. 1 Avdcthe Thing pen fo. rp i A Name); 
X 1 in it ſelf, becauſe he Who gate ff is very tut He. 10 TH L. 900 
a is anſwerable for his ill Practice, Pn L o,practiſ e in his 
—— — —_ i Facet: op. 2. JS. _ incurs the Penalty: of 
orney was caſt over 2 c 12 
| ag of it, for ſuing out of Originals — 4 D. 
6 it aud ſworn never! tt5; practiſe er of Originals when had - 
1 RE 2. 1294 7 | ed. oy en again. Cro. W the Money for 
1 orney, -akbec h lie doth 1 
. fall have his Privil 9 10 3 not praiſe, yet He ſhall have his pri- 
torney upon Record. Laus 156 r innes 90 ne — be doch 
. againſt the Statute of- H. 7 e ome! oc practiſe. 
the —— on Attotney-in. 4 Saule — = 8 
eee 
uld be ſuſſered, it might or if it Fa. + | 4; 1721 
to bk Prejudice of the — — favonring of his Ge 
"Shy Ge ofthis nfl ence e 
5 is Ar , w 
E of 2 r — 1 flew che Bills, 47 py one 
11 3 Car. = R- DS Fier for "who 
An Tae De EQ toy 1 op——_—— w he enters: Mich 
ney ery e Nativitate cannot appear by * . 
NN 42 5 . 12 9 2 
le Nai Time 4 Nativitata, and aft — f agg ; APear, 51 At- 
by. Actorneys became füt cee. TEE: 3 
N Aben an ese 8 223; 335 Sec alſo Title 1 * 
in propria perſo ain — or Attorney, but ey How an Ideot aa 
Compos muſt ae. Co. Lite. 15. J. Boi ane Now: ee, e 
by Att om of; Kot Guardian, if within Age; or Ins 209 % — 
„„ of fal Ag. 0e a Palm. . ® 
at | $3 T3 fs Wet TY NN I 7 5 
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a Attomoy.” 
„ Where Common Bail = (here an Attorney: is tatained 


| ſwer 
Vis ot ug him of a Suit depending; in: this Court, and he files. a Com- 
theme Term.. mon Bail accordingly, he muſt appear 
that Warrant in all Suits which are there depending againſt him in 
the ſame Term; (unleſs he, for whom the Common Bait is filed, is 2 
Defendant in Ejectment, who comes not into Court by the Proceſs of 
the Court; ) ſo that Declarations be filed in the Office, and Copig 
delivered to the Defendant; or to the Attorney who filed the Ball, be. 
fore the End of the ſame Term his Bail is filed of: For the Defendant 
being, after his Appearance and Bail put in, ſuppoſed to be in Cuſtudia 
Mareſchalli, the Attorney that appears for him is bound to receive any 
Declaration that is brought againſt him during that Term. 
COTE No Attorney or Clerk of this Court ſhall receive 
Not to receive or pro- or 
cure Blank Warrants. 


firſt delivered, upo 


of 
e any Blank Warrant or Warrants from 
any Sheriff or his Deputy, without Wirit or Writs 
n pain aof ſevere Puniſhment, and Fine to be im. 
poſed upon ſuch Sheriff and his Deputy, and uttet Expnifion of ſuch 


Clerks or Attorneys reſpe&tively offending in the Premifles., Paſth. 15 


Car. 2. 1 91 272 I 12118 „eln 
It is criminal in an Attorney, and againſt his 
rn e Oath, knowingly 90 plead a falſe: Plea in Abate 
mieent, porpoſely for Delay. M. 8. W. tertii, B. R. 
Nor enter a Judg- Mo Wtoznep ſhall from hencefotth acknowledge 
= __ [2 Lo vg 2 7905 or — 2 os Ay, or enter d, 
ER when au Attor- any Judgment, by. Colbur of any Warrant got. 
e e ee ton — Deforylent being Under Arreſt, onieh 
| the ſame be enter d into the Preſence of the Attor- 
ney for the Deſendant, or ſome Attorney who ſhall be then preſent, 


who ſhall ſubſcribe his Name thereantg2"Paſth. «5 Cn R. in B. N. 


Becauſe Attorneys are Officers of the Ooùrt, and are anſwerable to the 
Court for their Actions as » Attornbys, And if no Attorney be 


preſent when fuch Warrant is obtained, the Court (if Judgment be 


enter d thereupon) will ſet it aſidsssss§ . 
Rule for the entering In Micharhnas Lernt, 5 4 Nagine, It was 

of Judgments. ordered by the Curt f Queens Bench, That 

from and after the firſt Day of ihe them neut Hilla Turm, every 


Judgment in Debt, Caſe, Covenant, Treſpaſs, Trover, or any other 


Actiod, ſhall be enter'd fairy vn the Rolle or an Huaißtur thereof, be- 
fore ſuch Judgment ſhall be ſigned by'the:86condary;i or any Judge 
of this Court, and the Names of the Platatäff and Defendant, with 
the;County where che Nr ore the. Adtion 

| —_ -- 7, With the Attorney's Namo (hall be enter'd into 
0 k Bbok;: ub be kept by dhe Secondary of the Cour 
tr that Purpoſe; for which nothing more ſhall be 
pabe, than the ancient and-acouſtomed-Fee for entering of ſuch Judy 
3 e T7 A nid i neib end) Greene „ e! 


and it is further aweren, That no Record of 


9 
» 


No Record of Nu Ni Prius ſhall be ſealed or paſſed at the Ni Pri 


Prius to be ſealed, until > 
the Iſſue be enter d. ur Office, by the Caſtos Brevium of this Court, or 
$3530 1 | any 


21 and a Warrant is given him to be his — 
for: bim by 


&Q fray 23 fs gd 6» finds fs wa. 


eee gb Attorney: | 
+ his Conte 4 firſt brought to and ſuch Entry, wit 4 en- 
the uſual an 5 r which no Fee and ſigned by FSA yILEN the 
ed ſal and accuſtomed Fee, di ſhall be demanded e Secondary 
or Eiery of ſuch ue on Fee, due to the chief Clerk "or. paid, bur 
ſhall bri „ 210 er owered, That * a 3 5 = ourt, 
wgrolsed f in all his Rolls into the Of Attorney nen to bri . 
Ru les: (that i good fall Court-Hand, b ice fairly Wels. | ng 19 their 
F Terms, before the 219 the Rolls of Tr — yore limited by forn - 
Rolls of Faſter-· Term din- Day of ever 8 » Michaelmas, an 7 Shah 
no + Attornt ö before the firſt y ubſequent Term: 2 
ſhall take any No N Or any N be . V1. 1 
ſame ſhall b umbers, or file: er Perſon, N at 
e fe any Rolls, bur the We ene ok, | 
| b Anne B. K. "thief Clerk of this Court 
ceed in the C: Perſon ſhall be admit 1 be- Attorney ought to bẽ 
his Clients Writings a A E N 19 datos e. Fiee iy the C. 
An dt l and Pa to 1 ver up 2 INT. 
be "I * re — way A Fra Attorney or his Cl; 4. 
an 9 — ileged Perſon. Hob. 17 oO ſue; nor pn ient. 
Action brou bh _— not have his Preite Inſt. 157. N 
Privilege i ght by himſelf and bis Mo in an No Privil 
Powell's Caſe allowed him by the Co ife ; becauſe his 3 
& There 3 337. 2 Sid. _ 1 55 e Recovery of his Fes. Se 
not make an At and Feme are fed, th _ ces. See 
an Attorney f torney, but the - Haba e Wife can 
; An . or him elf and her. 4 one muſt make a A wife une | 
ts Ao: 1 and F oth und. 213. an Attorney. make 
Ge TIS künden e 08 eee 
made by th 2 cannot diſavo ian, Danv. Feme vithin 228 
A gion e Fs rt for his WI fo: Vow Guardian to appear. ge, how 
The Statute dee name an Attos 185. But if they brin 
to deliver Bills of 3 Jac. 1. cb. 7. f. rney for both. Y bring an 
wo e e es eee f len 
„I an l A ſumpſit. Showers be given 11,4999) to delt 
che Defendan wed deliver his- Bill of 2 338. ills igned. 3 Jac.cap.7. 
Y fied, it is we after the Are and des o - Why aBul 
. 8, 160 quer, or 4. 3 Pleas, ile, Fees as 4 | 
an the „ 0 a Certificate from: the Cut OY Cro. Cat: 159. 
paid them, per a what Fees and Mon _ and 5 
| 3.J<. 1. cap. 7 wiſe the Bill mall 800 5 hath 4 And muſt have 4 Cer- 
4 i . | allowed. tificate of what F er- 
| hath paid. ove 


2 P g . . : ; 
| ” An 


Lud an lofant are Fre. ecutors, the Infant may ſue by Attorney 
„ 212, 213. But Iwaſden ſaid, That he of full Age 
may make an Attorney for him under Age. See 1 Mod. 47, 72, 296. 


A Releaſe obtained by = A Motion was made by the Plaigtiff againſt her 


ws: © _ Atconey. 


an Auer rregular'y Attorney, to examine his Bill 3 and it | appeared, 
NA upon the Report of the Maſter, hat the Plaintiff 
had received of her Attorney a Sum of Money which he had recover. 
ed for her; and upon the Attorney's Payment of the Money to her, 


ſhe gave him a Releaſe : And it was pretended, That ſhe knew not it 


— Releaſe. - The Court ſaid, That if the Releaſe bad been obtain. 
ed irregularly, they would yo their Hands upon it; but no ill Prac. 
tice appearing, they would do nothing in it. Paſeb. ꝙ H. R. 
Na here an Attorney pleads his Privilege, he myſt 
peas Pris.” fay, Fe per proceſam ſab fil eſe Curie bi 
pPlacito aunexo upperet, and the Writ under Seal muſt 
be annex d to the Plea. Smith and Herris,, Paſch. 4 V. & M. E Eq. 


An Attozney is not bound. to (diſcover and give 


Mag et pogo pul in Evidence the Contents of a Deed ſhew'd to him 


ward; & Copeland. Mich 6 W. & M. B. R. 


Leiter, or Inftruftions. by his Clieft, nor: any' Letters, 7cesived from his 


| Client, 11 5 Inſtructions given him by his Cli- 
ent, unleſs he will. Paſcb. 8 Mill. B. R. irt ni Se tn fs 
No 3 after a Ver- | After a Verdict given 1 a Court of Record, Judg: 
dict, that an Infant Plain- Ment (hall not be ſtay d nor revers d, by Reaſon 
tiff appeared by Attor- the Plaintiff in Ejectment or other Perſonal Action, 
ney, 21 Jac, tap. 13. N being under Age, — 6 Attorney, and 
the Verdict paſs for him. 21 Jas. cap. 13. of Jea fal. 
An Infa 3 4 7 — — 4 — — b 9 
Ln muſt appear by Guardian, not by tney. (n 
2 * Tac. 10. And if the Guardian for the Infant De. 
e Guardian is ad- 1 - : if 1 
nid e ges, 58 rofendan, ie is En 


it 1 Error. oy The Infant Defendant cannot appear per prac beis 
707 thetofantmuſt arnie, for à Guardian and procbein æmis are diſtind, 
eee, and the Suit by prochein amie was not before 


Mef. 1 cap. 47. Weftm. 1. cap. 47. and Meſbum. 2. cap. 15. and is 


Men. 2 cap. 1 where an Infant is to ſue his Guardian, or that the We 
4c: 640. But in all Caſes where 


Guardian will not ſue for him. Gro. F ut 11 

an lafant is Plaintiff, unleſs in thoſe ſpecial Caſes 

And where by Gaar- he muſt ſue by Guardian, and not pracbein ani. 

Where one of Ags An Infant and a Man of full Age: are mage $5 
LA 


Where 2 Plaintiff or: Defendant appears by--- 


be ek! . Aue, ſvn without a Chriſtian Name, it is 


we Error. 3 Bulftr. 202. „ 
When a Warrant my A Marrant of may be enter d at any 
be entered, _ time after Judgment, and before a Vrit of Er- 


ik die HAN brought. Dyer 100, 48, 225, 94 


Every. 


— 147 


" Every Attorney: ſhall deliver i in his Warrant f _ Every Att ſt 
. to be entrd or filed, as by any * file his Warrane of At 
or Statute it ought to be done, upon Pain to for- 9 what Penalty” 
feit 10. for, every. 22 Offene; one to the Queen, the o- 
ther to the Officer with whom it 1 to be filed; and alſo to ſuffer 


the Diſcretion © the Court. 18 Eliz. cap. 14. 


e an Infant { brings 2 Writ of Error, bs gow 30, Infane muſt 
ſan Ei ape by Guardian, and not by At- ga Errors. Sh 


Impriſonment at 
ks 


——_ 


fes 259: Ca Acdion lies for call 
an Vaklon ling of 2 Arorney 2 om. " of tim ne lin 


Ars array (ro. Car. 1 farm,” | 4. retor. 12 


4 Lenant an Common. 


de pat rolloins, is how the Law ſf6od be. N 
- foxothe Statüte of' 4 & 5 Anne; For e _ 
VV. the Amendment of the Law; which ſee s 
in the laſt Paragraph under this Title. 
13 OJ 25157 3 
An attoument mud unto ca qu e. 4 Attornment to ceſtai 
good Attornment in Law, unto the Loe erf the * 8 
Land, if the Tenant of the Land have notice 7 Netter of che Ute 
the Uſe, when he did attorn Tenant to Ceſtui que uſe. Mich. 22 Car. 
1 B. R. For then he is not ignorant in whom the Eſtate in Law is, 
and to whom he makes the Attornment. 

An Attomment made after Sun-ſet is not a good 
— For an i is a ſolemn 2 „ 
a to be done fo that Notice ma ta- 
ken of it, which ſhall not be preſumed * in the Night. Mich. 22 
Car. 1. B. R. For that is the Time for Reſt, and not for Action. 


Uſes ſhall veſt without Attornment. 'Vaveh. 
50. | 


Uſes will veſt without 
Attornment. 
A Reverſion was granted to A. B. The Tenant Words ſpoken to a 
for Life having Notice of this Grant ſaid to C. D. — — 
q and E. F. two Strangers, that he was well pleaſed OT Ou? 
and content, for that the Grantee was his Couſin: This was held a 
good Attornment, altho the Words were laben to . Cro. 
Car, * pl. 2. 441. | 

1 a an 
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Attorument of one 
| Joint-Tenant, is good. 


Attornement with No- 


tice to part, is . 
"Muſt be pieaded. 


Grant of a Reverſion 
pleaded to an Avowry, 
ſans Attornment, is good 
aſter Verdict. 


Attornment. 


* — 


2 Rep. 66. L. 


An- Attomment of one Joint-Tenatit for Liſe, 
ſhall veſt the entire Reverſion in the Grant 


' Attozmment with Notice to part, a a good At 


tornment for the whole. 2 R 
.Attomment - muſt be ! bur "Livery not. 


8 Rep. 82. b. 
Gant of 2 Reverſion 
without Attornment, 


1 * 


A Reverſion in a Term is not aſſignable, _ 


out 7 Deed and Attornment. 2 


Needs no Attornment 
to a Deviſe or Fine to 
Uſes. 


Fine ſur Conceſit is ex- 
ecuted by Attornment 
of a Term for Years. 


Grants to be made by 
Fine, or otherwiſe,of any 
Manors, c. or of Re- 
verſions or Remainders 
of them; ſhall be good, 
without Attornment of 
the Tenant. 

4 & .5 Anne. 

4 & 5 4nne, For 
Amendment of the Law. 


But Notice muſt be 
given of ſuch Grant. 


Lev. 155. 


pl eaded to an  Avoyry 
and a Verdict for the A. 
vowant ""u8 Riens rere; this cures the want of 


2 Lev. 234. 


** an in a Tem 
not aſſignable, ſan; Deed 


and Attornment. 


To a Deviſe or Fine to Uſes, there needs no 


Attornment. 2 Lev. 240. Co. Lit. 


a t 
A 
veſted as if by Livery. 

By the Statute of 4 
That all Grants and Con 
Fine, or otherwiſe, of an 


ttornment of a Term for Years, a Ein 
is executed, and the DU as well 
2 Lev. 15 

& 5 y = 4 it is enacted, 


— - to be made by 


nors or Rents, or 


of the Reverſipns or — — of any Meſſüages 
or Lands, ſhall be good and 21 without the 


Attornment of the Tenant of an 
or of the Lands out of which lch Rent 


uch — 
all be 


iſſuing z or of the particular Tenant upon\ whoſe 
Eſtate any ſuch Reverſion or Remainder ſhall and may be PEE or 
depending, as if Attornment had been had and made. | 

But Notice muſt be given of ſuch Grant to the 


Tenant, ' before he ſhall be prejudiced by Payment 
of any Rent to ſuch NO, or r of any 


Condition for Nonpayment of Rent. 7 


tee, 
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e quan "{8 ont — Ly 4 
and may be bꝛou a Reverſt- ma ro 
E him that hath but intereſſe ok — ugh 


ni. March R..71... Alſo it lies where 
Man bath 6 Re a Releaſe, bt hath no Day in Court 1 to plead it. 


Ii 
. 43 Jadgment given in [this Court' be decayed | Judgment in 2. K. 
into the quer Chamber, by a Writ of Error, Wir of Brees 2 


and the. Party who had the Judgment (notwith- 


ding the 2 of it by the Writ of Error) 8 


o brin upon this Judgment aden of Bebt upon 
in the og an AR ere on of Deb the ] Judgment, e 


he may do) an recovers Jad metit eredpy n, and | Rope” 

8 the bs Judgment be reverſed: 17 | Writ "MN the firft Jadgment 
of Error, the Defendant. againſt whom th ferond res ies . 
Judgment was Seine may bring his Audit De 

rela to be relieved againſt the Action of Debt brought upon the Judg- 
ment which is reverſed. 3 Hr 16504 B. J. For when the Judgment 
is reverſed upon which the Adio ef Debt was grounded, there is 
no Cauſe left to ſupport the Action; and therefore all Proſecution of 
the Action hafter wards, in renne in Law but an unjuſt Venadden, 
for which an Hadita Querels Heb. - ede A K 

But had n Adtion of Debt been bonzht npon , Otherwiſe had an Ac- 


5 . 


2 judgment after the Record certified into the riog Jen Drought of ® | 


Court of Minges Bench fromithe.Comman Pleas, or Sen out of an in- 
an Inferiqt Court, there the Defendant: might well fcrio Court iato 5. . 
pfad N dial ecard, hecauſe Neroraum e Proceſſus, 
dun omnibuntl et targentibus ar removed into the Court of King's 
S Benchy/ and riothing;; renibings' in the Court below, but the whole 
© Proceedings arei entered pom Record in: the Kings. Bench, 20d mo 
Court athens vr reverſes the, ludgment a they ee Cauſe. | 
Ane Trinon, that was in Execution, brought on. in Er W 
his Audita Dverela and prayed that he might be j«1 upon bringing an Ms 
{ bailed, and it was granted, and he was bailed by 4% Qrrete. | 

four Perſons, 7 Feb. 1650. B. S. For this Bailing . f 
| 2 Q le] 


150 AudicaNudeela, 
im is not a Diſcharge of the Execution; for by bis Bail he is 
e 8 of the Law, and if he make not out his Audita Querela, 
he of bis Bail muſt render his any Mp oy ey vc er er alte dhe 
Bail muſt pay the Debt for iich 4 e lay in Execution. 
A Man hath _ * mente againſt ſevery / 
A Man has two Judg- 


ments againſt ſeveral II 0 | «1 NA. extend the 


the ſame Debt, and OF: NA Querela 
tends their Lands, , will not lie until were is Satisfaction, | | 


dita Querela lies not til 
Satisfaction. an Aion of Tyeſpaſo is brought againſt J. S. 4, 
B. :nſult, fecit, & Cc. _ , 


Aﬀault brought. 2. eo quod 21 28 

| 2 Verdict a udgme recovered againſt 
4e lies for the other. afterwards the Plaintffigeleaſeth A. 8. here 1 
4 5 dees en Andi#a- xerela upon this Releaſe 


N 
> 


; 4 


* * x 0 0 e jn General eee. Fre = 
rely, Gn unt fl the Patty eig 0 half e! 1 y 


Who ſhall bare it. Jac. 3 7 5 


This is à ommiſſion 7 14 le Ia. is flot in the attire of * | 
to the Jodec excl th wh rit, but à Cocihiilich to the to call a 


Parties before thou, nd Parties before them, , and. to hear the og Plains 


And if the Defendant 2 to. da Right; 457 [aged the Defendan 


he calle in by . d . nds th Wil, 4 


„Ein ons yore 9 wall 
"4 Where an Andita E nd diba verela lies i er "Jridgm jent upon 
rele bes, and where not. a * 'which he might have pleaded before ; bt - 


where the Party: is condemned by Default, and Had no Day in Coun or 


to plead it, it lies. Co. El. 35. pl. 3., Cro. El. 4. N 
12 5 Payment of the whole Money aſter the Jodg. ha: 


4 ayment of Sem ment, is a good Suggeſtion i in an W Querela y 


to let to Bail. . Gro, JE; N. Fs j vai 15 
Error to — 2 An Infant s Error to oaths a jadg ment in » 
Judgment inn l. n Audus Nuurela upon a Recognizance — = 


Querela , for Nonage. | 


ed durii on k Nonage, -where he was inſpected and F 
Inſpedtion aaadjud de within Age; and he had thereupon 4 
. Fa, A 95 F. — — the Corinazee, and upon a N. 155 


: — Ait was adjadged that theRecognizance | 
Laken reverſed.” | ſhould'be void: 9 Would bave been 

either a Hi. Frei: or two Nithils, and for that Reaſon: held to be 
Error) Then came the Party and ſhewed that he was of full Age, and 


can't have a new Writ of Audit Querela to be in: "i 

Nel Writ granted 5 ta £ 
— ow, ſpected; and therefore that he may have . 
wat; ii „ new Wurit com the firſt: inspection and To 
fbdgent 000; and therCau of the Reverſal thereof, and up: id 
on all the Mattter to pray to bs retteved; all which was Pratited. (1 150 


| Jac 9. or 11191 141 5 0 . 
4 J 6.0 * n 71 201 Jr; 3. '$ ; CH YE ? i 5. d 1 \ c 

\ IT; | "pos r 114 75 | © * 21 [ 
. g a i "3 11 „ wt 9 F ; . — p " q 4 w » þ * 40 if ; + F 5 , s 2 1 :; 2 bs > D. * , bY 3 *L 
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| of Audita Querela thereupon, but may 
= Seri faciat 


| which was granted, and he was bat 


Audita Nuercla. 181. 
4 hve Suriniſe'Which is bit? Matter 'of Pad; is _ A bare Surmiſe wtick 


not ſufficient to avoid a Judgment; and being but i. . gs, 
to give andther Ackien upon 2 


is not fuſs. feb 4 N. 
cient t0 avoid _ — — IG 


44 570 of 80 tod a 
lies u oat] N. priat, afrec d e 15 


and before 570 i ink. iS «i So fi 10. ©, and befbfe LD 


| 11 * FIT Bank. vn n 1 
Lands are 9 upon After an Extent up- 


le Y 
N el odr in fene 1 eben in . 6 erde. 


re, releaſes all Judgments and Executi- the PlaintifF'in the lag. 
S Defendant . his Audite Quere =" this Writ 


las and dd jodged that it lies: For the Plaintiff being 


Pr to the Judgmene, his Releaſe, hath diſcharged it. Cro, C 14. 
£07 1497 ien Tacks 10a. 


"Where an Audits Auerela is grounded pen a How che Proceſß to 


Deed under Hand and Seal, or _ the Party is be in en dire Querela." 
in Priſon, there the Proceſs upon an 44770 Apel muſt be Seit 


? * 445k 


Wl fcias ;-But where it is not grounded upon a Deed, there the Proceſs 


muſt be Venire facias, and after that a Diſtringas, and fo ad infinitum, 
until the Defendant appears. Hill. 5 V. &. . R. 

In all Caſes where a Man bath a Deed to diſ- Where 'a Siri ficien, 

charge: himſelf by, he need not ſue out his bis, ae 6 
3 

againſt the Defendant, ad Sos cendum Goring. and he 

ſhall have the ſame Benefit thereypon, as upon his Audita Averela,, 


Mich. 5 . &. M. B. R : 
QGßpon an Audits Dnerela tals upon 3 1 Releaſe When the Plaintiff 


may have a "Superſedeas, 
and when not. 


or other Deed, there ſhall not be any Super ſedeat, 


until the Plaintiff in the Audita Serre way |. See 11 b. 6. cap 10. 
come into Court, and brought his Witneſſes there a 


to prove his Deed; but if * Execyion be executed before Proc fof the 
Deed, no 8 folate ſhall. be 


anted, unleſs Bail be put in by the Al- 


| lowande of the Court; Becauſe Execution being executed, it comes too 


late. Mich; 8 . R. B. R. See 11/H＋œ＋ 6. cap. 10, 

Ik one be taken in Execution, and is afterwards re lies for one Aiſchar- 
ſet at Liberty by the Plainaff,. and then is taken ged out of Priſon, 
again, and detained in Priſon upon the fave: Execution, he may bring 

his Audits Querelæ to be enlarged : For by the Enlargement of the Pri- 


ſoner by the Plaintiff, the Execution is diſcharged ; and an Executi- 


on! once diſcharged, is; for ever diſcharged, aud cannot be revived, 
for the Diſcharge ſuppoſeth a Satisfaction 

One, who was * . net tg brought his Audi oo * Eꝛzecution 
te Querela, and prayed, that he m _ be bailed; 14 rebar - 21 7 
, far r- 
ſons who enfred into a Recognizance 10 that Purpoſe. For this Bail- 
ing of him is not a Diſcharge of the Execution, for by his Bail he is 


in Cuſtody of the Law, and if he make not qut his Auditg Querele, 


be muſt 2945 his Body in Execution again, or pay the Debt E 


. he was in en. or . tho Whos wat pay it. 
4 1 7 Chere | 


bs 


8 1 1 e ad . , 
. . l _— S073 a83 %% (OL, * i: 


* LY % ©* * 
* „ , a FP... Fly . 
% 
9 


<4 


— — 


- CUhete- the Plaintiff in the adgment leaſes 
8 e ge 


2 "of this Releaſe, may 


152 
nung pup 4 
Where | Ante Que Defendant in 
i; ofa fit Geer antes, fn Beenden, 
either brin his Writ of 4 Kverela, or elſe he 
may, out of the ſame Court where the Judgment is —_ ſue out 2 
Scirs facies againſt the Plaintiff in the e af * 
feriptam ſuns Relexationis. Mich. 5 W. & M. &. Hill. 5 W. 
Mbere the 1 . 
„ende Aber ot Statute, and afterwards releaſes- to the Conuzor, | 
a Statute, © © andthe Aflignee ſues the Statute, the Conuror may 
bring his Azdite Querela; and the Aſſignee ſhall he 
left to take his Remedy againſt the Conuzee : For upon the A 
no Intereſtin Law veſted in the Aſſignee. Paſcb. 35Car. B. R. u. 
5 4 vis Heir. The Conpzor and his Heir may have an Auk 
may. wr _ Querela Querela before Execution, but a Stranger Or Pur. a 
n chaſor WW not untill he be ouſted by Execution, p 
Ir lies eee ne An Aud. delle, not againſt the King, s 
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King. —_— 1 0 
481. 
nM om in an "Audits Bgerela mot be tried by | 
1 to be Inſpection; and therefore it muſt be brought di. 
ring his lofancy; and then tried, for it cannot be 


afterwards Co. 2 Inſt. 673. 1 And. 25. Dyer 232. pl. 9. 
I the Plaintiff releaſes the udgment, and af- 
Where the Defzadant Jodg it, -and the 


may have his Audita Que 1 wards ſues e A Sears Facias 
.rela upon 2 Releaſe, and Defendant is ſummoned and makes a Default, be 


— ſhall never have an Audits Bworels,. nor the Beneſt 
Where after Executi- Of his Releaſes. But upon two Nichils he ſhall. Ha 
on, and where nes. 233. See Rehm. 1 9. 1 Sid 54. 1 Leb. 41, 4. 
But in Caſe of an Exotadon upon a Statute Merchant or Staple, an 
Andita-nerela lies upon a Releaſe' before the Execution, becauſe he 
bad no Day in Court (as before) to plead it. 31 B. 3. 13. l. 
** 13 3 f 1 are 75 — a Bond, and 8 50 ut 
One Bodden oa Judgments againſt: them, an Elagit is ſued out, 
8 CY v2 upon returned and? Red againſt one, A Ca. ſa. is ſued out 
— * he „ have agaltſt the other, and adja ae thay an Audita Qu- 
Aer erte relies for him to ſet ĩt aſide. Oo. Fac. 338. pl. 3. 339 
To Jldgientdin To Judgments obtained upon Trials. in two fe 
de ny + f. veral Counties for one and the fame Battery againſt 
thews rifle.” de 12010 qa oor is taken in prey Satiſe 
y ITY faction ackn One of the ments; 
Jan * . the other two ſhall Love on A 1 adore the 
other Judgment. Cro. Cur. 445. pl. 1% 444. Tt 
26s i pil 5 1 3 in Tail Wee a Statute and dies 
yr 


8 0 bys he Connzee ſues out Execution againſt the Iſſue in 
keg | 7 . Ze Aſie, ad avoidithe _ 
a to his a 0. ac. 8 he m bring it 
be win M Ter 85. But he may bring | 

110 She- . hereupon # Elgit eta Value than a Moie- 
reif d 


he- 
erwhere the She ty is delivered by the Sheriff this is not void, nor. 


lue than a Moiety. — but the Party i 5 put to a Andita 4 
29. 
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cognizanice, ſhall be avoided or 
part of the Lands extendibſe are 3 -fav- 


| Remedy for Contribution. 


Shani be btotiglit 
Judgment be actual 
after a ace ae l compel l 
to enter his Judgment according to 
x Mod: 4 2901. 1% „. 


J 

Conuzee a Statute ſuen out Exec 

WD given | the Defenzance, for the,] | 
— 


after broke, Audits Seerela lies, becauſe He hath 
extended the Land before his Time, 46 E. 3. 27. 6. 
After Judgment againſt the Bail, the Judgment 
againſt the Principal is reverſed, * the Money 
paid by the Principal. Roll. R. 383, 384. The 
Bail may have an Audita Quer a 0 
8 Nep. 143. 4. Ae 
M the Conuzee 
Conuzor, and then aliens it, and aſtewards ſues 
out Execution of the Statute upon this Land, the 
Alienee may have his Audis Nverela. 20 E. 3. 30. 
Where the Conuxee of a Statute-Staple had pur- 
chaſed Part of the Land of the Conuzor, and J. S. 
another Part of it, and yet had cauſed the Land 
of J. & to be ektended and delivered in Execution, 
an Audite Querela will 1 E 5 theroupon, 
Cro. El. 364. pl. 27. i 
A Conuzee of a Statute takes a Leaſe for Years of 
the 'Reverfion and Rent reſerved upon the Leaſe/for 
Years; Leſſee attorns, Conuree aſſigns over! bis 
Leaſe; then B. Conuree of 'a' qui ſus Statute, ex- 
tends this Reverſion and Rent, and A. by vertne of 
his elder Statute extends this Reverſion aud Rent: 
And adjudged that 4: by his Acbeptance oft the Re- 
verſſon 00 Rent, and aſſigning of it over, hath 
ſuſpended bis 1 0 during the Term. 
424. 9. 425, 177. Pl. 11. 
"Whether the 
it be fotind for Bim, ſhall have Reſtitution: or bony 


N there being 1 no ſad thing mentioned in the Judg 
ment. See 1 Sid. 74. pl. 4 1 Ke 245 eee. 


udgment or Re- 


No Extent upori any Statute, 
N * layed ;; becauſe 


ing to the Party whoſe Lands are extended, bis 

Note, No Statutes, un- 

ak defeazanc'd; for Payment of Money only: nor 
tents, unleſs "within" twe 


in this Add. 
cap. 2. 
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tion ; although the Condition be 7; 


Pau | 
purchaſes Lands in ie of tbe 


Cha! Jac. 
4 * in an Audit 2 if 
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It lies for the Bail af- 
ter the Reve rſalof the 


ud Jpainft the 
bas 


| . 
The Alienee of the Co 
nuzor may have it. 


The Purchaſer of one 
part of the Land miay 
have it againſt the Pur- 
ch. ſer of another part of 
it. 


Conuzee takes a Leaſe 
for Years of the Rever- 


fon art Rent, and aſignd 


Conuree of a priſne 
Statute extends this Re- 
verſion and Rent: Thea 
A, Extends. 

4. hath ſuſpended his 
Extent during the hee. 


Werker there ſhall 
be Reſtitution or no 
upon à Recovery in an 
Audita vu ' 


; | 7 


155 1 IF e 


-bution, Statutes for. Pay- 


ment of 
upon J 
16 & 1 7 
22 & 23 


Money, Extent 
ent, when. 


ar. 2. 15.1. 
2. a9, K. 


Vears — ment had, are wich- 
16 . 17 Car: 2 "on 5. wade petpertal, 22 $23 Co. 2. 


Tenants 


of 


16% . Aude re. Las 
ſtiatl-join''in am Aude 


a Common eridhit "Ir Coth 
ati v5; 281 te 4 . Miſe on -Tenant ma 
i ht rent. . K. by: 1 Bltrd Res, Ro 
A new Writ-lies after 1 * be nenfined im am 4443 2 be 
+ a Nonſuit, but not a * oy a new Writ. - a E 3. 4.4 But he 
E may bring.» 28 eher. E. N. B. To. O 
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an from Page 628, a ſ 
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1 0 counts. 3 
. Uditods/ Wy Perſons appointed, by te 
'» Auditors, what. Court to Audit and ſettle. the Accounts 
n Attkons of Account ET av other 
Cale | 
4 ih *. 0181 
g Auditors have Charge Things ate in Charge with the 7 
5 gf _ the hingy that * acl my which : are not in the Crown. (Paſeh. 24 
* „ Ce. n For a Thing cannot be veſted in the 
f 25 Thee Books are hot Crown, by Matter ot Recard, which the Au- 


are nat. 


ditors | 2 
—— a good Plea MPupment of Money 15 2 good Plea before Audi 
— but pine torsl; bat Plene computd@it before Auditors, is an 

ö ill Plea. Hull. 12 O. 1. 1 
Auditozs aſſigned by the Court to receive and 


Account is traverſable. 1 are tlie proper Judges af the Cauſe, vir. 

1 4 ther the accountable be in Arrear or 

| e 5 che Plaintiff wag oth al the Defendant" s Account, if be 
t. 1 e V1 


7, ch of the tion, | of the 
ids 2.5 ae 0 te A Account; Ude che Auditors are; Judges * the Ac- 
count. Br. Aeroust 48. 1 Brownl. 24. 
e: 2 AI is no Plea ift u Account'ther be was robb'd; 


gd. Ye * but before Auditors it is a good Plea, ſayi! „That 
1 was without his is Default or Negligence. 9. Lin. 
2 9. 
* 144 a? . 


the Accoot by i audit the Accounts upon an Action of Account 


_ Where ho Matter of the Plex confeſſes the 
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A 5A —— re aw 


ang „ 


= 2 mir height gs by; end ep be ſhall be of 
to W { 5 | pan 1 
Charged of the-Reokit, high ſhonkd have "been, made, 1 Roll 5. 


. ph. 4. | Dot Ky T Bt 1 0 vit9i; 4} &, 715 4 


heroin Fafton bath a bare;; Authority wi fell, 
he. hath nd Poe. to-give a Day of Payment; nay 


What erte 


they. we B Prima; hut he muſt re» 

ceive e dene f pon — 1 106. nel 
an err entptor of a jewel | | 

5 che Defendant before Auditors fr Defendant leads 


P 
pes thu Te wan d for 30 L. This is no dcr has b. wot” nent. 
ood Plea; for it is not ſhewti how the Plaintiff or Tow the Plaingift 


might come bl, it * 
all come by his Money, vis. _ he _—_ Bond , by i, 
or other auh __ wn 4. 3:45 1 
19 * tha. 1 E 5 ith 
34 17 g 
| | Iz +. IEC WEL FS? © MED * * 1 4 
| | 5 2 wat 1995. n 
a in. 75 14 The TY HON ven N. . 1995 9 vim 2a fy 
ES +4} 47 8 * d 155 % 8 | 5 t 
22 2 5 ment. 5 
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| MES #2 VikU B 4 VATDIDED 
A. 16 r eum 215 4 186 {11460} 328 won! 
' nfs 98-1» ee ar, . 
. et e e one. na 


de hoe paratus elt verificare, at the 

Toncluſion of a Plea in Abatement 02 ene of 1 
Bax, is an Offer to move his . und wk 

is called an Ayertnent., Thr 6. he Law. 73: 3: 


Uhere a Statute 3 1S chad. there one may not Where a Statute.is re- 
aver that there is no ſuch Record, for generally 22 fie not aver 
an Averment as this is; doth, not x Jo = Ne 

0 


cord ; for 2 Record k. u thing lemn and high Nature 
Averment is but the Allegation, of the Party. (21 Car ; N B. Is 
not ſo much Credit in Law to; be given unto t. . 
By the. late Statute for. Amendment of the Lazy, Upon Demurrer no 


X EPtion can be taken 
Toe of Ayer of 


no Exception. or Advantage u n a Demurrer all 
betaken for want of Ave mei of lac ata bas Hoc paratus, Ric. except 
 ficare, or hoc paratus eſt versficare per Recordum, ex- it be 2 K fer Cauſe 
e eee e n 


| Whew Heh A N of Perfo 3 bn; * F ba 1 + | wy * 
| vermen 0 
the Plaintiff in his Co 32 = Ae er Were e 
| 00 in nis unt in t or Oe is requiſite, 
venant is requiſite, and what is a\good Aver. L. 209 ob #5 
ment, 1 Lit. 249, ec. 489. 012 „ Ag 
| 8 CUbat 
0 


— 
| What's ſafficieat A- 4 AROIIE OY 
verment by Implication. cation-of the Life of a Man. L 1226 & 1959 

Where it ought to be n ' a: Prothife 


averrced that the Heirs to Money his Anceſtor's Bond, It 
low) wee e ene thacthe var pre -of the Odin 


were expreſſy bound. 2 Sund. ig 
If Executor have Aﬀets, .' Nhe Count will intend u ae 


bn ag again 


- the Court will incend he au Execntor;' if he bad: A oh ie is not 

—— od dend bor otherwiſe again an Helr i if it be no 

Heir. 551 4 expertly alledged. .. 
Of Averments in De- Dl Ayerments in Declaration, ſee Reg. due 

charations. f 1415. 163. i bet ail 

"I ag e exiſte fee ils 6 faffcient Aver 


Wper is a ſuffciegt , went of Life in's Court. i n not 


Averment of Life. 
Life of Tenant in Tall, (That the Life of Tenant in Tall, and Tenan 
and for Life, ought tobe for Life ought to be alledged. Bid. 178. 
 alledged. Ok an Averment i» fad. [b:d. 267. 


Averment in fate. UUhat is appatent to the Court by neceſſary 


Poet e out of the 33 5 need not to be aver. 


One may not aver con- 
trary to the Condition 


of an Obligation. 


pan 
male apr . 


trad — 7 Nov. 1650, :Þ 
Againſt miniſterial Ats we S an Officer, there 


| , An Averment may be may be an Averment, hut not ad what is done 
— judicial ak. judicially, and by one as Judge. Cro. Fac. 19. 
There can be n 1 eilt a Record, 


dip eee As Ovp. r 
et ment the Gyi ng ; tht the Defendant 


dw | In eh Ef 
N ej Termino th to, implies, 
Life is Hing. that the Tenant for Lite br te nec otherwiſe the 


Term is determined.Cro. Fac. 622.pl 13.636. pl. 5. 637. 
So waer ſa lan cat So here in a aration, Pane Bite eiu exiſiit, 


2 . 54555 implies his Life; Dyer 30 04. 
That after a Verdict no judgment thall be ſtaid 
Ye ebe tclp r er revers'd for want of 'an Averment of any Life ot 
NRG. Lives of any Perſon or Perſons, fo as Exa- 
21 A. . 0 v 2 minati6h!' the ſaid Ferſon be proved to be. alive. 
e een tap. 13. ſet ſel: . See Keb. 1 Part 1 vr . 135 
F N want of an 1 "By beipd 
— the Sarure 4 & 5 For Amendment of th 
ar 1. u „ Len. 
3 oli aalen Olaf bf! ty is given to the Teſta: 
Minori atote, muſt aver tor, and he dies, an Adrainiſtzation, cum Teſtament! 
the Nang - nne, 18 f anted durante Minori ætate J. S. 77 
„the Plaintiff muſt aver in his Declaration fac. 
ere 


is en Lia Age of ſeventeeh Years. For then (vis, at ſeventeen) t 
bs an End of * Adminiſtration. 
There 


an, AVEIRE 


l 
ormance Needs no A 
EE ws ea auſe each Party bath — a Pram. 


ci Ls 
we Aa ID 4 wall be admitted out of Witt ©" 
nd, which ought to be in Writing. = 


* See many Things under this Head heh the 1 to Keblr's Reparns, 
W as An — Fe ft > 9 


. 
”. * 
2 * on + . ; * * ad , #4 . 
Rf 7 AS , N 1 p 
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>} Damage ae 


= uftification, 

ee zoper ey. 
plebin. 

Sein. 1 


cow is where where one takes a Dittreſs — 2 — con 8 
ſueth' a then be de uch Far th 

4 4 taken it mud hn, fox what Cauſe Fe took it; and if be 
took it in bis atvn-Rigþt, he mult thew it, and apo the taking : and 
if in the Right or another, * mutt 195 * — as Ballilt. 
Teros of the Law, 39. a. | 


A fo . 
y for two ce * to r 755 


LI. 


Tf one make an Avow 
can nuintain his Avowry ut. for one of them, yet 
it is a good-Avawry. 21 Car. B. R. For ther 
1 pure he hath good n to diſtrain. * 4 —— 
| vowry. m made upon two fey | 
; Tiles of Rane, tho Hh the Avawry is but for one Bere 
* 1650. For one Rent may depend. up ſere - „Her. 
| itles; - ; 21193 
-»Fozthe different ways of pleading in an Avow- Different Ways of 
at Common ' wa and upon the ature, Vide. neee 
257. 25 8 5 
"The Form of an Arawry far. a. Bear charge. "es of 26 6.5 | 
end, 196, 197. for a Rent D 
Le an Avowry be ade for Rent, and it ap- Argwry or Regt had 
pars by the Parties own, ſhewing, th 


> - 


18 


at part of it for HER 


is not yet due 3 1 „ 
ne id. bz, e * Fx, tho pied ab ww l and 
0 1 Vut 


' 834 3:9 


255 een 49. 


Aua U F 


* a Þ 
e359 


| TO 
B., 44 4271 


had Title only to N] 

Parts, 7 . abates. 
; dds 5 2 og 

| * uv 

A for Rent and 

Nomine Pane, where good 


tor 90, and. ill for the 


Avowry muſt be upon 
the pant of the Land, 
by 21 9. 8. cap. 19. 


the Land; fo it is 


cupies the Land. Moor, Caſe 1238. 


What Remedy Reco- 


verors have to recover 


their Rents, Services and 
Cuſtoms, &c. 


7 N. 8. cap. 4.ſect.2, z. 


Out if the Avowant 


4 Ippeats Ast the Avowine! hade. 
only to t 90 TN on de 8 
the'w hole vowry ſhall abate. Did. 28660 

Evo or a Rent adh e Nomiat Pen. e 
without alledging atly Demand of the Rent, is g00 
for the Rent, though, ill for the . Art Big 


286. e ene 

Alter the Statute of 21 H. 8. cap; 19. che Pary 
is to avow upon the Land; and then it is not nu. 
terial what Eſtate the Tenant hath, if he occupie 


not material what Eftate-the Tenant hath if he . 


is ſuffered, the Re. 
igns may diſtrein for 
and make Avowrig 
inſt whom ſuch 


1 A Recov 


den dee Ne 


for ve ſame as thoſe Perſons aga 
Recovery is, ſhould have done, if the ſaid Rec. 


very had not been, and full Tegover _ Colts and Damages. 7H ; 4 


cap. 4. 


Seiſin within go Years 
muft be alledged in an 
Avowry. 


32 Þ. 8. tap 2: 


at 4 


Avowry may ber ben 


Ah Faye only, without 0 


hk Tenge. 56h 


721 Wm 
How Seifin ſhall be al- 


edged iu in an n Avoury. 


141 21 — * © * 


* 


ed Nen: 


1 5 
ES 


What muft come rum 


the other ſide. 


298 9 e 


An-Ayoury: is in the 


Nature of a Count, and © 
muft be 


contain ſufficient Matter. Ten F be Judg 


certain, and 


78 vs 


n 


ry. ot an 

non wants Form, or omit 1 Cir bra) SS 
the Plea of the other Party 
ſupply want gf Matter 
An Avowantſhall not be At Avowant fhall bot be driven to alledge 


Au 


"Start of Limitations 


to. alledge Seiſin 
in the Time of th 4 e 


4 A 2 197 
Avoury for Rent bes © 


fore all was due, held 
zent 


nn 


7, | 


Jn an Avowry for Rene, Sei- 
fin muſt be alled to be with- 
- fifty Years * e the ma- 

0 the Avowry or Conu- 


Gre: 2 H. 8. c. 2. v. Po ea. 
3 1 2. and 21 H. 8. c. 
„inis Gy forty Matz. idey Hon the 1— 


2. 1000 need Abt ade jon any. $5 in 
yet be. muſt ang Seſſin by 1 
forty Fears. 2 K 8. 

up, 268, b. The Avowant ſhall 257 ts 
Damages and Colts by 21 H. g. bp. 19. 

J conceive On the Lord need not in 127 Rebe 
jall edgy e, Seifin b 7 the Hands of any particular Te 
wane Name within forty Years; but 2 
to alle þ Sin, and e den on 
ſide to "Ne anquex ſe iſſe deins 40 ant. See 8 Ry. 
81 9 7 £2 % Note eur CY. Car. 83. 214 
ration, pf 


* Note, although th 
* Statute · Book ſ 
fry Years, yet Co. Lit, 
268. . and 8 Rep. 6 
and other Books recitin 
— Statutes of 32 fl. 


(r. 


9 „ 4, 
ins D 


The 


1 
ſome Tenant Wien 


ry, which'is in the Nature of a Declz 
1 contain ſufficient Matter, where 
ment tockave a Return: 
8 or 'Repſic- 
'Time;"Place, G. there 
ſalve 71 Imperfectiom: but cannot 
Rep. 2 5. 4. See g Mod 564 C.. 
Feiſin 
the Time of the Statute- bf ! Limitations,” but 
1 Giſt hte. ſhewn on the other Side. 8 Rep. 65. « 
Defendane NG for Rent, Part whereof 
Was 5 ide till three Months after the Avowry, 
and upon a, Verdict and Judgment for the Nos. 


4 ant 


But if the Ae 


Bork 
Subſtance. 7 


w1 ithin 


| Abawey: N ä t 59 


Ant, it waz meren by Writ of Error fon that Reaſon. 3 Mod. 353. 
2 [1 15;2H8tao? Hngniei $11) 34:07) Jo 31: 0 e ol 0 
E Difference. between ant Avr and; 'A Lu 1 to fo his Title 


8 


. 


. That, in an Avowry the Ayowant is 0 his 19 2 — 
ot Sompeſted ta ew his Tice 5h his Franchiſe, but only to ſay. 
nerally, that ha bath ſuch g Franchiſe, but in 2 Ao rale, 
maſt ſhew it. particularly... 9 Rep. 29. 5. 
Hefendant avows., that he was poſſeſſed; of 1. is not ſufficient to 
a Termtill in being, and leaſed it to the Plain - ag ev ont bs Tie, 
tft. This is naught ; for although Peſſeſſionatus fuit 
be good. in Debt, for Rent, yet it is not in Replevin: For! in Repleyin, 
the Avowant muſt ſet forth his Title hom he came poſſeſſed. 10 
B. R. Lum. 1165-;/2 Mod. 70; . See Inle Damage Feaſant. 
” Treſpaſs; the: Defendant,gaſtified. pnder a Pre Teles. 
ſentmont in a Court-Lect, without a Warr ant from 2 eie * jt 
the Seward, it is naught : But in an Avoywry;. as fie under a Warrant. 
Bailiff to the Lord, there needs not to be alledged, 
any Warrant or Precept from the Steward. The 
Reaſon.is, In Treſpaſs, it is ſufficient to juſtißie the Office that there 
was ſuch a preſentment and Amercement ; becan ſe this A No tries tlie 
Authority: But in Replevin, the. Suit is rw much-for-Damages, as 
to try the Right ; and there it js not enough to ſet out an Authority, 
e make t pr Right. n *. 61 62. See Title Jultifi 
ma Replevin che Defendant ma avow or ju- , He ma arow or jſt | 
ſtißſe at Replovip the, bat if he. 9 5 he gabe drt prese 5 
have a Return, as he ſhall have; if he avows. 3 Lev. 0 
204. 205. 11h 108 
In an Avowry the Defendant: ſays, That t N ring the Pro- 
Property, is in a Stranger,..ab/que hoc ys e Bar — | 
the Plaintiffs; this is good, either in Bar or Abatt ?:: A 
meat ʒ and the Defendant need not to avow for the op 
Return of the Goods; they not being the Plaintiff's the Avowant | is 0 
have a Return. 2 Lev. 92. Cro. Jac. 519. 7 
8. Avon for Damage Feaſant in his Common, "flow eln the Bi. 
bus alledged no Damage to himſelf; this is naught: 48 Feafanc mult be. 
I bo —.— de — 2 Rangers Cattle without. a partienler 
The Defendane, avows for Damag e Feaſantin his Wees Fealant lh 
| Freehold, it was: objected that this was according. Nang 0 0 1 
to the Order of a Juſtification in Treſpaſs, and not 
1 2 Avowry. * but. the Juſtices beld the pr to be good. 21 # h. 
| © Ks ONITAC/ . CTY TS yer 
One Tenant j in; F not avow the tak SES I 
of the Catel of a Stranger, Nau ron the ping. Jin un 
out making himſelf Bailiff or Servant to oi en 


ns not in Replerin. 


: bey Trin. * Car, 81 C for . = FUSS g TIE {126 
i in an vowry, becauſe it is in t 1 Malte —_ any 


4x s, 317, | : 
| . Avoiwp 


is between Lord and Tenant. 10 Rep. 


160 Abe mp. 


| How le ut be for Fe. bd 4 Tenure of Feal Rent, 
ns > and * Suit . Plaintiff dow the Ten 
| | but ſays, That neither the Avowant nor his Ance. 


ſtors were ſeized of the Services, or any of them, within fifry Years, 
This is not 800d; becauſe Fealty, Homage, and ſuch caſual Serview 
may not happen in fifty Years, and ſo out of the 
32 b. 8.cap.2. Statute of 32 H. g. cap. 2. of Limitations, 3 Lev, 21. 
What Services may be CUhete and what manner of Services, or any of 
traverſed in an Ardury. thetn, be traverſed in an Avowry ; and why 


ke, 


may 
Aer Remedy, mhere Remedy in Caſe the Lord encroaches and demangs 
Lord encroaches. more Services than N See Mooclſole and Mer 


the. 1 Plow. from 94. to 
the 


ie was, Whether the 
ty, ny and Suit of Court) 


In an Anure « all the PI Au Ni 
— . Plairiti 

ee d ets The Avowry was for Rent, found that the 
Treſpaſs and Reſcou, Haintiff held by Fealty 40 Rent only, and not 

n | Suit of Court this is found agaitiſt the Avowant: 

For in an Avowry all the Tenure alled is material, but in Treſpaſs 

or Reſcous, if auß Part be found, it ſu | Gro. EL. 799. pl. 49, 

„„ „ A Stranger to an Avowry hall plead nothing 

| „ 70 but hor de ſon Fee, or what doth tantamount 3 bu 

_ the right Tenant, although a Stranger to the Avon. 

Wo may plead in, ry, being made à Party, may plead in Abatement 

Abatement. of the Avowry. 9 Rep. 20 6. 
the Done, 


* What Encroachment | Enccoachment the Dotior upon 
, of Rent will bind in n or Leſſbr upon ſhall not bind in an 


— ava Arber, as it ſhall between Lord and Tenant, be- 
cauſe the Deed maſt be produced upon 7 Avowry; but otherwiſei 
10 

An' Avowry was for a Relief upon the Tenn 
 Avoury for a Relich, ef Fealty, Rent; and Sait of Court, and good, with- 

e out t weten of the Relief; becauſe it is Parcel of 
the Tenure 4 — Jars, and a Flower of it, and if en from 
it, muſt be ſhe wn of the other ſide. 3 Lev. 45 


2885948 ease 


Che Defendant need not aver his Av with 
* == off Bur puratut e are; becauſe the Defendant 
vyoury, than tiie Plaintiff in hes vowry is Ackor, for he ſhews his Matter, 


to aver his Count. which is a Count, and is to have a Return; and 


-therefore, as Plaintiff, be Thall not aver his Avowry, no more than 
the Plaintiff ſha} aver His Count. Bree 8 Rigden. 1 Plow. 342 a. 4. and 


A... 
| ! . e A Wan miles a-Gife in Tail tendt Rent, be 
4 —_ by Tt Seiin may avow without laying of any Seiſin e 
ware t cee a-Decd. the dp Ane gives him a fafficient Pri 
| 1 
Scifin by Tenant t Selin of Services by the Hands of Tent at 
Will rr Yeah hall will ſhall not bind the Tenatit. 8 H. 6. 1. J. Nor 
* N 2 H. 6. 824 


| hy? 
2 2 B. 


12 74 ad 1d GY 
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OS.  . _—_ _ 
ent-Charge was granted to the Teſtator for _ - Io 
* 2 Years, if he lived fo long; the Exe- ,} ren _ af 
cutor can't diſtrein and àavow for this Rent by the ft 2 8. ſhall ts — 
Statute of 32 H. 8. cap. 37. For that extends only = Executers cad have | 
to thoſe who have Eſtates for Life or Inheritance, cant diftrein by " * 
in which Caſe before the Bxernters Hau no Reme- 32 Þ. 8. cap. 3. 


- oe | 14 * 7 Whi h t d 
23 they may bring Debt, Cb. CH 1. Ellas for Lives an In. 
Þ „ 4. | ; 


heritances. 


ow to proceed upon the Statute of 18 Car. 2. TY 
_ 7. where the Plaintiff in Replevin becomes Rent is Js . 


nonſuit before Iſſue joined, and where after Avow- — 
ry or Conuſance, or Verdict be "againſt the, Plain 4. 7. 
tiff. See in Title Jr and Inquiſit ion. 
JF Executors by 32 H. g. 5 37 Avow for Ar- 
rears of Rent in Fee accru he Teſtator, they fh Tone Rent toarow 
muſt ſhew, That the Land continues in the Seiſin 32 P. 8. cap. 37. 
of the Tenant, who ought to have paid it, or in | 
the Hands of ſome other who claims by or from him, according to the 
Statute. Cro. Hl $47. See ( Lin. 192.6 8 
5 — and Who may plead hors de ſon Foe. lr, t for Fee. 
an. 55. = Ine 5 09 1 | i 
CUjhere the Scifin, and where the Tenure, ſnall be where Seiſin, where 
traverſed. Danv. 656. K : Tenure, traverſable. 
By the Statute of 4 & 3 Aue, it is Enated, how many Pleas a De- 
That. any Tenant or Defendane/in any Aten or — — Pumel in 
Suit, or any Plaintiff in Replevin, in any Court of %% may e 
Record, may, (with Leave of the Conrt),plead ass ; 
many ſeveral Matters thereto as he ſball think ne- 
yn ?ꝛñj3j•1I1é—ĩ;l“ 1 nf jo foo 2 
- Fo? the general Learning upon this Head of Avowry, ſee Darv 
Abridgment, Title Avowp; Fu. 644, to 657 | 11 J's þ 
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How 4 4 Cooration hot ungliorine any. Terſon! to 
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| 8 is a Power hh one Man 
moe give to another Ban ox moze fo: i 
doing of ſome Aft, 3 


W l 213 942 yp "Hs ne 5 43404155 
Jed A . HAI 


A verbal Author ty given by divers Plaintif®in 
an Action of Treſpaſs and EjeQrtiehf, to deliver 
Leaſe of Ejectment upon the 1 2 dy- h the 
"Leaſe be only ſigned and ſenled ''From 
E pany Autho- 


the Land (let in the Leaſe)" but notdelivered'; yet 


8 2 Lev. 61. See Co. Lat. 258. a. 


rity to deliver the Leaſe: So held in a Trial at the Bar between Vanli 
and Crook. (Mich. 1649. 7 Nov. B. ry For For nothing aſſes from thoſe 
that deliver the Leaſe by virtue of ſuch Delivery but frotmm them that 
made the Leaſe, and their Authority W \ Word, * another to deliver 
it, is as if they had themſelves delivered it. 

If I agree to a Stra If a Stranger enters for me without my Auth 
0 me, u Tity; yet ifI agree to it afterwards, it ſhall enure 
good. 8 2 * to my Benefit, as if he had entred by my 

rder. 

He that doth lefs than  UTIhere a Man doth leſs FRA his Authori „ It is 
his Authority, it is void: void; when he doth more, it is good for o much 


He that deth more, it 28 he had Authority to do, and void for the rel: 


Where an Anthori is hy given by one Deed to 
join ; contrary 1 


the n. is = Frcs by Wil I 2 60. Caſe 78, 


dps + N 


How to be bxdeuted 
8 given by Deed, and many, there they mu 


when by Will. 


1 | 8 TCubar 


Avery? Ye 
erk 4 Deed in Brechtiöf of uh Authority is | | 8 
ggned and ſealed, ĩt ought to be ſealed and ſub- — bar de 


ſcribed with the Name of the Maſter e gave the erecuted. 2 . ns 
hori Leoi 1307 1407) b { rs 
9 . Authority muſt .parſued; or elſe Authorities muſt be 


party will be a Treſpaſſer. Lam. 1499. F e 16 
_ Man cannot make an Authority, Power or 4 man cannot mils | 
Warratit irrevocable, _— een in 05 Ne- anAuctnority irrevocable. 
are reybeable.:8/Rep,/B2: wu... of on hs g 
a It two ſubmit. themſelves to dhe Award 051. 6. av vl . by 
one boly may revoke the gubmiſſion, tho bot N 
in a Bond to tand 1 but he (hall-for- 1 re 
in his Bond. Dru. 1 Part HA: „ol cn bo 11 
tod of the:one Part-and.aniof the other {i "A 00 Au 
mit to the Award of F. S. one of the two may re- 
yoke ahe 1 thek oo Ibid; - . 
hat may be dene etter of Attorney, and done by 
what not; <4 the\Diſeronte between a nude Au- Mn — 
thorityy: and an Authority coupled with an Inte- Nude authori:1 ies and 
reſt. 9 Rep. 76, 7. See Titles Polver, Attozney.: „ Þ 

CUhen a Man makes a Letter of Attorney to o de- Hou an Attorney af 
liver a Writing,purporting a Leaſe,opon the; and. _ a Leaſe upon the 
after-the ſigning and ſealing of it, he malt in: the _— 
Letter of Attorney. recite; that: ſuch a Writing purporting a Leaſe of 
ſoch Land, Ger. (not to ſay an Andenture gk Demiſe) , was by. him 
ſigned and ſealed, and ſo to authorize him to liver it upon the Land. 
Danv. 665. 

Where: a Feoffment bears Date Sept. to. and there Livery given by a Let. 


ter of Attorney of a mi- 
is a Warrant of deliver Seiſin upon a ſtakeff Date, 3 8, void. ho 
Feoffment dated 


Sept. 11. this is void ; for the 
Warrant was to deliver Seiſin 11. Sept. ſecundum formam Chartæ, when 
there was no ſufficient Feoffment: See Lit. © 144, 145. 

It a Letter of Attorney to t Con- 1 
jundim &. Diviſim, to make aud 4% make . into Three, Ci pee, 
it, the third being abſent, it is maught. 5 Co. 91. & Diviſm. 

55 Lit. = 4 h of th How taken here t 

a Warrant be made to three or any one of them, . it is 
Conjunctim & Diviſim, to arreſt J. S. 5 a P ſs, e 1 88 
though this be joint and ſeveral, yet two of them may execute it, be- 
cauſe it is in e of Juſtice, and ſhall therefore be more favoured 
than other og x Danv. 666. So upon a Warrant to four, & cui- 


ee an 

emma. a 5 Ane at n two Po. l Ts, where it is a Jus 
not be execut "thr uſe” that is 

12 "bf 1 0 2 55 = 
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of MP bs 
cute an Authority. Latch 9, 10, 39; in an e on ood 


25 Ro by; 


nd There 
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an Eſtate: 


n two Executors ſhall ſell bis Lands; if one of then 


There are Diverfities between naked Truſts c 

thre borer as Authoriries, and'a Troſt or Authority joined to a. 
and Authorities pined to Eſtate or Intereſt: — ys is Dry Dark between 

therkies anAuthority created by the Party for private Cauſg, 

ar the Party 2 and an Authority created by Law for Execution q 

vate Cauſes, and created Juſtice, As for Example; A Man deviſes that hj 


die, the Survivor ſhall not ſell ; but if he had d 
viſed his Lands to his Executors to be ſold,. the Survivor ſhall-ſell, be. 
cauſe as the Eſtate, ſo the Truſt, ſhall ſurvive. Co. Lite. 181. f. and 
113. 4 But when one Executor refuſed. to ſell th 
other could not, until the 21 H. 8. cap. 4. which 
makes Proviſion for others to ſell, where ſome of the Execators refuſe; 
but makes no Proviſion where ſome Executors die for = Survivon 0 


ſell. 

| There « Man hath in Antberity to-do a 
in The A& muſt be done Act, he muſt do it in the Name of him who 
gave the Authority, gave the Authority, 9 Rep. 76. b. 
So he that hath an Authority 


21 H. 8. cap, 4. 


3 | d 
l 0 he that hath an Authority to / ſurretider fy 
So allo in Caſe of a me a Copyhold. 1 Dau. 669. 
ws pier But if Executors have Authority to ſell, 


But otherwiſe in Caſe muſt ſell in their own Names for Neceſſity, 


of RECON. he who gave the Authority is dead. Did. 
Cannot .ſell by Attor- Narr * 4 
ney. 


e Segen in the ute of p 
an Award, what. Sentence, *#n_ which there ought to be 
3 Plainneſs, and nothing left koz Colletiol 
. and Inferences fo2 i ought to contain the Judgment of the Arbitt# 


do himſelf, and not of * uon bis ends. Yelv. 989. 
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five to things not within the Submiſſion 3 Bo 
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Party tat” 
E 
im the Award, d, i qu? 
ny 5 7 de thereby Th 3 555 
{© | Wh 24. Car. R Elſe „ . ny * 205 10 
in tle Law. tb tlie 'Perforthance wher&' 


— the AVER hath" » 6 0 
25 k 4 1 2 campel the other Party, þ 


a, 


at o bn 
pal PRIN 0 not bindi ging, 


. dach Pury 


of” 37 on vn cngpt romp Pp; the Plrey 9 2 5 bK 0 Nel 
"The Coll ae pul any ing tobe! re, 


1 at ig y6t ſubmittedd unto, 1 


e con- ed but what is — 1 


be ado r. 10 KN. 1650. - 1. 44 ted to Arbitration; un- 
were to ſu yy the Arbi Sag we ho do a 195 
exceedii ely Authoricy,. che C 0 of the W will pr N 
ſume no an will 10010 5600 FA ant 7500 W. 35 AM. 
An Arbitrament under the "Hand kj Seal of | Mrbitrament — 


Seal, not wich 


in the 5 tute of 


the Arbitrator ib ſuch a Specialty as is | — 
3 Statute of 21 Fat. . 16. . Of Lan, 1 0 6 
on of Akio. L 3 . 8.0 "i DF. IB Tio! 
Intent of an Ang Ense bes -explain- ” 
werment. N br; Kot. R. 263. Hob. 


1d (£1. T3748 rt ta 
guide x. Mat- ec Thiags are re. 


al 


ter of Controvetfic; 2, A ciſſion.p 3 Patties to 8 "make 2 good: 
the Submiſſion ; 24 40 . 2 Giving up of % IB) 
the' Award, Har hers al ſo fee” 21 Lins jy abou? 


4 


| vice 
5 tete rok 6 U the like: Chant 2 1 af LY 
R 279. The Court will decree no Award to bind . e han bind 
an infant. ee, To thake an Bd of 
The Condition was to make an Eud or all Mat- all r the, 4th of 
ters until the fourth of September, and they made 1 1 Of al ag the 3 
their Award of all Matters till the third of Septem- of September, and good. 


ber. Curia. It is well enough; there ſhall not be in- nn. contrary 


tended that there were any ; other Matters depending. 
unleſs they had been ſhewn. '' Cro. EL 858. pl. 25. 1 mt 
here an Award ſeems to extend to more tans - 


in the Submiſhon, yet the Words de &- fupe? præ- 8 erties 
20 $ yon] it to the Thing ſubmitted.” Cro. El. che chiag ſubmicted. 
. 37 nahes. ve) - 
It is a ſtated Rule in Awards to be &+ &S ſuper |, bas Rule y — 
premiſſis, that if the Words uſed in them be in rt 2 bo al e 
own Nature more comprehenſive, and ſo exten - 
t they ſhall be Med | 
that there was no other Matter between the Parties for them to lay 
hold on, but what was ſubmitted, unleſs the contrary be ſhewn $360 if 
the Words are leſs comprehenſive than ta täke in äll che Matter of 
the Submiſſion, yet it ſhall be intended that no more was in ar" 
2 * - verle 


by 5: 


Car 199 A R. Mp2 8 15 f docs up 5 
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Award to pay the Wasn Char I pay the piainticre 
22 which IL * 2 1 nie 

This is:good by rhe: Bill delivered in;: WIE n 5. 

— of a Demand, :awarded —9 A Releaſe » ad- 

without fixing of any Time, is intended un tte Nenn en 
Tims: of th Sabwnitiion, and ood; but "i 95d or 400 A 


— the 1 ip void; 15 is out of the ab 
3 Lxviids 244. 3 rate 307 401 MA 


is for 8 M 1 2 J 
EF, — nor whe 123 
for the firſt Ad 670 47] for* w hs er | wa 


8, 0 9 ths ſame , Things iſo | 
ys here, I the = | endo, = 5 
——ů—— che Tide 8, the 1 be 264%, om NV 


not bound to perform it it any Part ; Büt fit be to ſtand to the 
Award * . of divers Things to be made and'delivered before ſych 
ea an Award of any' Parcet; und not of the reſt, the 
Gere Goghe to perform that: which is awarded; for rr 
not Conditional, bs: in the firſt Caſe., Co. El. 638, 829. pl 14. See. 
W N L Zr, 355. jaled bs [OT EWES 97 350 
Wübere the > of che Submiſſion are, ita In, "Ms — 
they make their Award of all Differences; there Time, TINY 
the Submiſſion is dohditional, and, ſays the Dlain- = * 


tiff ß Counſel, Ia quo reſtrains che itrators in point of Time om 


ly, but not che gen eneral Authority given by the Submiſſion. Latw. 

1628. See more Caſes upon Ira quod. Dad. 517. | My 
n Award made of one Side y, is void; Hab. a Aud of cleats 

49- 2 Saund. 190. 8 Rep. 98. 24. dlz ie Wid. in 

nm Award to pay 40 . and nothing awarded for him 10 have, * 2 
void Award. CY. BE pl. 8. 

- Where an Award is made that the Defipdait - Awara that the-De- 


ſhall pay the Plaintiff 10 l. in Satisfaction of all — you r Nauf 


Treſpaſſes made by the Defendant to the Plaintiff; Aion of M Treſpaſs, is 
this is a good Award, apd not an Award of one Side, ae of one d 
as was inſiſted on becauſe by the Payment of the Ar Pics ** 
tol. he (hall be cue ofthe Plaintiff of all T. 2 00. a > 7 n «fly £2 
and it: is a good Bar againſt him. Cro. Fac! 354. | div? 
K 2 — Defendant e an Award, d It te, | 

not an Execat d 
2 N 4 . 2 Kanal. 
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Mall Actions where only are re. 6 beta © ood 
covered, Atbitrament or AT wn with Satiafacion, SEES 
gab Pleas 36 Nep. 44 4. and may de pleaded <1 
che time of the Performance. 1 75 b. 26. - 
: — . Where 


Al 
„ Where the Sam that wus awarded was ben 
Wet 4 it being a collateral Thing. 3 Ls 
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ſt may be void in Part © Tn. ward may be *void'in ſome Part, ae 
W 
nd-of 


n another Part, vis. If the Award makes 
Las fi Re 1 A the Diflerences iiber nde the: Ai 
enters by the Parties, Pope and Brem 4 Sexnd. 2939... 
At an Award. be, That 4 Bond lait dooging 


A Bond to be given 
» vith Suretics is 5 


Wich Sureties for; the Payment of a Sum of eu 
W n Part for the giving of 
what Penalty. vn alſo-; for not ſaying in bat Penalty ce la 
Wee e, a. „and good for for the other. Lev. 6. yl 
77. b. See cy. N np % niit ach 20? bog ei 17 Dew Ki 
1 Upon an Award to find gureties for the Payrhen 
recies, how it ſhall of Money, the Defendant is not) to find ian e 
+ © ties; but to tender his;own BobdergnLew: 9085 
e fo 4 An Award that the Defendant ſhouldight 
- ays not what, vvid for rity forthe Pa yment f 10 L is void ie 
Unecrtajoty. . 0 7 ſhewin * dna (Ry: he: N give. Gn 
eee Frag uk ganit” 7s 1 nb 
WF... of. Fran yet a Bon 
e he entred into without: Sureties, is a good Perfor. 
| man of the Award. Mich. 3. V. M Rol.)166: 
Becauſe that Part of the Award or finding of Sureties is. void, and i 
u if na loch. . * as that Part of it was Ae 11 Lon, 140 © 
194. aer. . 
Ian Award be, That one bal per 561-60 206 
ROLLS ED) ther and that J. S. a Stranger pay enter into 
is void. · 2 Bond to pay it ſuch. a Day: This is void, as t 
F Entry. into an Obligation * the Stranger, and 
the Obligor is not bas pl to perform it, uſe ie is out o the Sub 
miſſion. Moor" & Bedle, 10 Co. 131. 4. 


4 Where. the Arbitrators ITY that one -" Party 
> Where the Thing © 5 ſhall do a Thing which lies im his Power to do, 
without a third Perſon, and doth not 14 it, this is a Breach; but if they 
wy N J . award 2 Thing to be done, which cannot be done 
without the He of a third Perſon, there the A 
a void. March: 19. Mad. Col 485. 
. OS An Award that $35 "Deferidans ſhall healer all 
| to theARof ES Attions, as J. S. ſhall adviſe, is a void Award, it 
DE OR referring to the Add of another. Cro. El 726. p 
39. Gro. J, 3 15, 585. Hob. 218, 
An Atvard that all Suits ſhall ceaſe is the Can 
Thing as if ſaid; ſhall ever ceaſe. Mod. Caſes 34, 35 
\ for Nn ward, that the Defendant ſhould enter in. 
to a Bond, that the Plaintiff and his Wife ſhould 
"WF fach ie and 19 785 void for the — 
Certain 
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Condition- SPE; | 
an Award, Forte & 


I = Ln 
is a nach of the Condition, in c ſanding to the 0 | 


Award. 8 Rep. $2.4; > 510 bg ii . hs 9 
"There wero Differences between 4. and B. and A Stranger bound, _ 
C. ts Attorney for 4. became bound in 2 Bond, cas hall Rado the "NY 


witty a Condition to ſtand to the Award of, Cc. 
This Suhmiſſion is er ee one Sy Ot, I Rat. 248, 253. 
2 Rl. Reh 1. IT. 4 44+ : | 

An Award, that 4 Thing ſhall be done to. a F Where a0 att 
Strauger, is a ward, if it appears that the 1 Stra i d 0 
— mitted-to: the Award have Benet: 
by the doing of it: For every Award is intended in. Law to be made 
for the equal Benefit of the Parties that ſuhmitted unto it. 
I an Award be good in n an Part of it to all * 
thei Patties that did-fobmit to it, and if it be broken i Crabs [3 
m:that Part that is:good, an an Action will lie for 
that Breach: For as to ſo much it ſhalt be accnunted a good Award, 
and is to be performed ; and the reſt of the Award, tho' imperfect, 
ſhall not vitiate that Part which: is good. As if an Award be made, 
That the Obligor and a Stranger ſhall. pay to the 
other Party 20 l. tho! it be void as to the Stranger, A f To 
Net it is good againſt the Obligor, and he muſt per- the Obligar, | > + | 
form it. Mich. 10 Fat. B. R. Gr and Wicker. . | 
Ik an Award be good inPait, od void in Part, An Award good in 
de Good thall be performed. 10 Ny. 137. And if Part, and void in Pare, ; 
1 — 1 they: ſhall be taken to formed. * 2 ad * 
1 Arditratoycarnot dclegiteoritransfer che Pow- */ An/Arbirjatae caqnoe 

et.given him by the Parties that ſubmitted to the affen over his Power ug 

W Arbitration ; for it is contrary to the Submiſſinn n 
1 but an Arbierator may refer a miniſterial Act touch- 
ins the Arbitration to another: For ſuch Act ſhall be accounted to be 
1 1 by the Arbitrator himſelf, and the other that did the Thing 
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ſbatbbe accunted but his Servarit. 8 

An Award waz to be made by . dolore Thefirft oho was fa. op in | 

ſuch a Day, or eiſe to the Umpitage of. ſuch Per- fate. and Poor bow | 9 

bons de ſhould chooſe to be made befone ſurh a choſen, who awarded 3 | | 

= Day B. before the Day named C. for. Umpire, 20d held 

i whorefuſed, and then he named D. Umpire, who made the Award ; ; | 
and whether 07-0 it were good was che/Qaeftion : And by three 
Judges ngainſt the n ee e be 2. good "Award. 
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1 Award 33 
tester ale 2 here an Award is to be made i 
v Ard, en ee = if they do not make it by ſueh a Day 


9 _— then by an. Umplre';.. the Arbitrators before" ti; 
11200 1 4 5 125044 Award: And afterwards 15 


Umpire within bis Time makes his Award, the Umpire's Award-ſhay 


ſtand; becauſe the eu Award of the Arbitrators ĩs n Award, "Thi 


34 Cer. 2. B. N. 12 400 at :! ibn, 3.364} 4 
2 Bond is not ſubmittable toan Awird, beers 


A Bond cannot be ſub. t ig a Debt certain; but it may de ſubmitted with 


Wh... n geber Matter, 1 Le. 293. Cro. Eliz. 42 2. pl. 18, 


5 


Cannot make an A. Arbitratoꝛs cannot make an Award of a Free. 
ward of a Freehold... hold, ſo as to ad judge the Land of one to another: 


Herd. 43, 44.43 See Darv. 513. or deres Lelle, 774 But or Mat. 


ters relatin to Land, they may, 
a An Award: 4 vue, In Conditione ale 


erb ſhall be intended to be made of all Matters refer. 
ters till the contrary ap- red, until the contrary be ſhe wn on the other Side 
pears. 8 B Rep. 98.4. A Diverlity was taken where the 4. 
' Where the Submiſſi- Ward is generally without Limitation of Time, and 
on is without Limitati- where till the Time of the Award; for in the 1: 
on of Time, and where Caſe, if new Conttoverlies are.averred, the Awad 


daa en is void. 3 3 188. — 
Jf-2 Thing be poſſible, amd: afterwaids by the 


io Where the Ie Ack of God — impoſſible to be done, that 


done, will be 2 good will be a good Excuſe. : Joes 179. Nins Caſs. But 
ene if the Act of a Stranger interpoſes, which mate 


And where not. the Thi impoſſible,” that is no Excuſe. 22 E. 
Fs 27. Cro. 2. 81 5. WO + 
How when one Part- 


* Gay (EL other Partners, ſubmits, & c. 
perform the Award; and thereupon 


and promiſes : 
they ar 


edt to pay Money.: Tho' the other Partners are not bound ther : 
by, yet he that ſubmitted muſt perform it. 2 Mod.: 227, 228. 2 


An Award to pay ſo much as is ve in Conſc- 
R. 28. And alſo an Award 


Awards void for Un- 


certainty. ene, is void. Se 


ment. 2 Saund. 292%! 1210 
PUN 2s a Jt is a general Rule, That here an Acco 
V Ain do * ac with Satisfaction mot be pleaded, an Award may 
cord may. | be pleaded. See 6 Rep. 43. b. 86e 9 Rep. 29. 


When any thing is awarded. to be paid in Satif- 


5 a S 125 faction of the Aion, it 15 > good Bar to the Ati 


. on. Fitz, Abr. Abitrament 21. 
An Accord muſt be executed before the AQion 


3 Difference 
3 and Ar brought, but in Caſts of Arbitrament the Law va. 
tries; for Arbitrators are indifferent Judges elected 


9 the TR, and may adjudge Treſpaſſes . 
| __ equi 


If a Partner on the behalf of himſelf ow” the 


y for certain Days Work is void for the Un- 
nb of the Sum he ſhould pay, and. cannot be Weird by Aver. 


n 


a 
E 
d 
n 
rh 


FLIES a Fo, ny Award) © ; wy 

1, and that each Party may be acquitted and tack to be ies 
2 at againſt the other: Alſo if one be to pay d * 5 4 
a-Recompence in Money or other Things, an Action ; wy 1 
lies ; but it is not ſo in the Caſe of an Accord. See What a ts. bs 3 
Title accord. ' And yet in Arbitraments there done in Arbitraments. 8 


ought wel be . 817 each 271 15 other Fei modious 


in appea e 44 439 * 
I the "De Node refuſes to perform the Award Refuſing to perform the 


at oh Day, this Award is no Far of the Action. NW X 
Br. Arbitrament 12. & 5. | 

The Defendant pleads, That the Arbittatörs wor f 
deliberavernnt cheir Award z, Heriptit, and held Of 0 1 Award. 
naught ; for that 1 it ſhould have been, non reddide- | 
rum their Award in Scriptis. New Benl. 97. pl. 143. 

Jn Debt upon a Bond for performante of au a- k 

ward, the Defendant cannot plead Performance OT - 
enerally, but muſt ſhew the Award, and how he pleaded. 

_ per ormed it. it. Moor 3. pl. 9. 2 Bulf ue. 

F. 57 ; | . „„ 

Debt upon a Bond conditioned to perform * 1 
Award; the Defendant pleads vullum Arbi- matt is 16 Re ; 
trium; the Plaintiff replies, and ſhews the Award; ſhew a Breach of the 
he muſt alſo ſhew the Breach, for without that he Ara. 
hath no Cauſe of Action. Tei. .z 32.1 Is 

Foz the Learnin concerning, Awards, ſce Machs Action fer Sender 0 
See alſo the Genera 3 from N 4 13. to {on 375. 
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the 1455 0 or ommon Ba 1 


EE: . Special Bail are taken — a Judge, 02 by Commiſſioners in th 
Country, and when accepted, they are filed. | 


One in Execution not (ne taken in Execution i is not bailable b Lay, 
3 | — i andi Querels unleſs an Audita Querela be brought. (Hill. by Car. 
F . B. R.) For Bail is put in to ſecure the Plaintif, 
| that the Defendant ſhall. the Judgment of the Court; and nov 
| the Law hath determined the Matter; and what remains now is only. 
for the Defendant to perform the Jadgmene ; and for the not pet 
forming it he lies in 1 . ſo * _ 

ES e 0 Bail ſha put in upon a Writ of 
* Wii how Ball Corpus before the Wit be retorned ; and every At- 
. Ce pus to be put in. torney of this Court who ſhall put in any ſpecial 
== Bail before any Judge of this Court, at the time of 
| the putting in of ſuch Bail, ſhall depoſite into-the Hands of the Judge's 
Clerk of this Court, before whom ſuch Bail is put in, the que Fee for 
filnlg of that Bail, viz. For every Bail upon a Writ of Hubeas Corpn 


is 16h 


l 


g 


n. e gers aeg eng are milk. me oe. 


4 10 d. and for every Bail upon a Cepi Corpus 2 8. 6 d. and the 

Judges Clerks in whoſe Hands the Bails are put in, within fix Days 
4 5 „ Fs End of every Term ſhall give a Note in Writing to the Ke 
1 den, of this Court of all the Bails of the Vacation and precedent 
1 4 erm o 


— 
&4 % 


LY in, together with the Names of the Attorneys who 2 
oſe 


S2 


1 15 Si . 3 
hoſt Balls, 0d ttey mall pay to the Taft Stadil de aforetiit 
Fee 2 * him envi ed for thoſe Bails, | in manner 2 Per Car. Pafeb, 


One fat fad been indicted thirteen Yeats * 


2 


Ons 140 15 Sal 


for. Suſpicion. Murder in poiſoning his Servant picion SL. 
Loom Cobrt by 4 Hates, Corpus Lare rebel ** 


. to anſwer 15 Fax” (57 Car, 

pte! 5 e Court to be done, aſe the Priſoner had bing 

101 1005 in Þrif — Ty Profectit n of the Indictment _ 
in favour,of I. 


| th one, t it 18 in deution, do bring a The, Court will not 
Writ of Errot to feverſe the ent given againſt den be Bee 
Him, vet the Court will nof bail him; alcho' there of Error, and there be 
appear unto them very apparent Etror itr the Re- — Error in the 
cord. (21 Cœ. H. R.) For the bailing of him in i 1 
ſuch a Caſe wonld amount, unto a di charging Sik 


80 This 


the fit out of the Execution. as 
Che Bail upon a Writ 1 Error cannot render . dre Bail in a Writ of 
the Party in their Diſcharge, becauſe they are bound themfelves by erde 
in a 16 Ee that the TEE ſhall rofecnte the the Party. 
Wie of Error with Effet 4 Money 3 
nent be affirmed. had 
| e Bail may e c Bay of the Party * — the Hil way 


A whom he Was Pail, 1 ny tim before the Re- bringing in che Body. 
torn of the h Scire Facias, 1400 render him in 
Diſcharge of bis Bail, and that will diſchalge him; but he muſt take 
72 a ſs ee che Bail-Piece vacated by the Maa er of the Office after the 
1 t ſe, 
= The of did: take Bait for a Priforier, againſt . Cobrt vil 
= whoth an 1075 or Murder was brought, becauſe Murder. * 
be did got flee for the Murder ſuppoſed, and had 
been rely indicted for this Ade and acquitted, upon the In- 
adiawent. 22 Car. B. R.) Upon which Preſumptions they 
conceived * was not guilty, ** they would not have bailed him. 
It an Addion be brought againſt Husband and * FI 
Wife, and the Husband only is arreſted; pet the and wite es 
: Husband muſt ut in Bail for his Wife, if the Name put in for the Wife if he 
of the Wife be in the Writ elſe he is not bound to e e 
pat in Bail for Her. ( (a3. : Cor. B. R) For it is the OY 
| rit that warrants the Bail FI 5 
Fut where the Wife is atreſted, ſhe ſhall not ** tlie Wiſe muſt 
| de compelle to cauſe Bail to be put in for her Huſ-. o in caſe ſhe be arreſted. 
} 
| 


band, ut ſhe may file the mon Ball, and have a Saperſedeas to 

diſcharge wi rovided the. Wiit did not require ſpecial Bail. 

ö . Pay Ge # 1 a, Sum ie) Py, in I. n 1 

eu of Bai duft e, and they ma s is 

thereupon ordert the pie to wave Gl Bail, F 

(22 oy” B. R. and Tria. 23 Car. B. R.) if the 

Sum depoſited be ſufficient to ſatisfie the Plaintiff in caſe the Trial 120 
Him ; for then the Plaintiff can ſuffer no Inconvenience by it; for the 


"7 Courc 


WW — 3 * 


174 Bail and Bail⸗ Bond. 
Court may order him to take the Money depoſited for his Satisfaction 


after ſuch Trial 0 | SINE RN beats kt ee eee 
5 * After the Roll is marked to have Special Ball, 
3 „N. — Common Bail ought not to be filed 5 but if the 
marked for ſpecial Bail, Roll be not marked for Special Bail, nor the Cauſe I 
Cm 2 —= of Action expreſſed in the Writ, . Common Bail 
preſſed in the Writ. may be entred. (Hill. 22, Lar. B. R). For nothing | 
appears to the Court that Special Bail was r wired 
4 - then Common Bail is to be fled of .courle, See 
Poſtea. . he 5 14 105240 * * 
| - _* Every Attorney of this Court who ſhall appear 
i Oo, GO Defendary in any Anion whetein Stout 
- Bail is not required, ſhall file Common Bail for the 
Defendant within ſix Days after the End of the ſame Term whereof he 
appeared; and every Attorney of this Court, who ſhall put in any 
Special Bail before any Judge of this Court de bege eſſe, upon 3 Cep; 
Corpus, ſhall give notice thereof forthwith to the Plaintiff or his At. 
torney; and if the Plaintiff ſhall not except againſt that Bail, within 
twenty Days after Notice thereof given to him or his Attorney, then 
upon Oath made jn Writing of the ſaid Notice on the back of the. Bail 
(for which Oath no Fee ſhall be taken) that Bail ſhall be filed by the 
_ Defendant's Attorney within four Days after the End of the ſaid twenty 
Days: And that every Attorney of this Court, who ſhall put in any 
Special Bail before any Judge of this Court de bene eſſe upon a Writ of 
Twenty cent Daves Hecbeas Corpus, if the Plaintiff ſhall not except againſt 
allowed to che Plaine the Bail within eight and twen Days after the 
to except.agaiaſt Bail. putting in of the faid Bail, then that Bail ſhall be 
filed by the Defendant's Attorney within four Days 
after the End of the ſaid eight and twenty Days, upon pain that eve- 
ry Attorney making Default, or in not giving notice. as aforeſaid, or 
in not filing the ſaid ſeveral Bails, or any of them, in Form as afore- 
ſaid, ſhall forfeit and pay to the Box of this Court for bis firſt Offence 
the Sum of 5 s. and for his ſecond Offence he ſhall be put out of the 
Judges Clerks to gire Roll of Attorneys of this Court: And it is further 
Nates to the hl 2h ordered, (to the intent that Bails ſhall be duly filed) 
of all the Bails of the That the Judges Clerks. of this Court, in whoſe 
P Hands the Bails ſo taken de bene 7 ſhall remain; 
ſhall within fix Days after the End of every Term 
give a Note in Writing to the Secondary of this Court of all the Bails 
of the precedent Term ſo put in, and then remaining in their Hands, 
together with the Names of the Attorneys who put in the Bail, and 
the Day of the putting in of the ſame. p. FP 
| | . Note, That by the Act 5 & 6 V.. M. for ſtamping 
issen. Put on Bail- of Paper and Parchment, tis enacted, That every 
piece of Parchment, ec. on which are ingroſſed 
or written any Common Bail, to be filed in any Court, and for an 
Appearance that ſhall be made upon ſuch Bail, is charged 6 d. (and 
by a later Act tis made 15.) e 


1 5 —_ Caich 


Bail and Bafl-Bonids; 155 
| Appearance or Common Bail, the De- Common Bail to be 
„ to be entred or filed within (p57 Wenn eight Days, 
eight Days after the Retorn of the Proceſs on which on Pegalt of. 
the Defendant was arreſted, on Penalty of 5 J. tobe 
paid to the 3 * 27 = Court (hall uf 247d © 
immediately award Judgment, and the Plaintiff 8 hg of Spccial Bail. 
. — Execution. Note, The. Stamp of a ” petial Bail 


5 
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LY 
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Special Bail - iece is now 2 4. . 1 : „ ö ra Oy a 3 
One that ſtands indicted for Felony, or for For- One iadicted far fe- 
lony or Forgery not bail- 


gery, ought not to be bailed; until he have plead- * * 
BY" he lödicment. (Paſch and Trin. 5 Car. 2 — 
B. R.) For the Parties ſhall be conceived. to be | 
guilty of the Crime until they plead ; and there is difference between 
Criminal Offences and Civil Actions. us 3245 
One eommitted by a juſtice of Peace, upon the Bail taken for having 
Statute for having wo Wives, and appearing in Wes: 
Court upon the Retorn of his Habeas Corpus, was 
bailed upon the Prayer of his Counſel. Trin. 23 Car. B. N. 
Where the not filing of Common Bail will make 9 5 
Error in the Record, there the Court will compel compel * conn wil 7 


viz, In ſuch Caſes where Common Bail was to be 
Accozding to the a 
this Court, no Attorney ought to be Bail for his 
Client in any Action in this Court: The Court | 
doth this in favour of Attorneys; who being in Town in Term-time, 
would be ſollicited by their Clients to be Bail for them, which might 
many times prove their Ruin.. 11 
One committed for Felony, and brought into leg jon. wo wr 
this Court by his Habeas Corpus, may not be bailed cj. OE 
with leſs than four Sureties. (Hill. 23 Car. B. R.) 3 
For the Crime being capital, requires extraordinary Bail, in reſpect of 
the Kingdom's Concernment. 


the Plaintiff to accept of it. (Irin. 23 Car. B. R.) accept df Common Bail. 


EY 


| | Counſel afſign'd by the 
Though one be aſſigned by the Court to be of * = —_ indie 


Counſel on Record for a Priſoner that ſtands indict- ; Felony, ought not $0 
ed of - Felony, yet he ought not to move to have move to have him bail'd. 
the Priſoner to be bailed. (Paſch. 24 Car. B. R.) Sj 
For he muſt not move for Tings againſt Law. | 
One ſingle Judge will not Pail a Priſoner in a . One Judge ill "ge 
difficult Caſe, but will adviſe with bis Companions. 3! 5 TER 


 (Paſeh. 23 Car. B. R.) So cautious are they not 


to do any thing againſt Law. | | 

One that is, in Execution, in Cuſtody of the * Caltody of the 
Marſhal of this Court, is not compellable to find Bail not compellable to find 
if another Action be brought againſt him ; but if Bail co another Action. 
be be in the Priſon of the Fleet in Execution, and ae in ins 


an Action be brought againſt him in this Court, he Fee, be muſt either de 


muſt either be removed and committed unto the ed, or put in Bail. 


Cuſtody of the Marſhal of this Court, or elſe he muſt put in Bail to 
| | the 


1 Birks 2 ; No Attorney to be 
nelent Rules and Practice of h Attorney to be | 


7 


n Ball and WBail-2Bonds. FE | 
the Action. (Jin. 24 Car. B. R.) For when he is in Cuſtody there 
needs no Bail to bring in his Perſon, for he is intended to be always in 
urt ready to anſwer the Party; but he that is 2: Priſoner in the 
Fleet, though he be in Priſon, yet this Court can have no Certainty 


do bring in his Perſon to appear here; and therefore he muſt either 


put in Bail. 


be committed here or nd eien 
Befoꝛe a Swperſedeas be iſſued forth upon # Writ 


He that brings a Writ of Error brought, he that brings the Wirit of 


of Error, muſt put in 


| Bail to proſecute, and Error in ſome Caſts limited by ſeveral Statutes, 
pay what is due, if Jadg- ought to put in Special Bail to. proſecute the , Writ 


ment be aftewen. with Effeck, and pay what ſhall-be due, if the 


Judgment be affirmed. (Irin. 24 Car. B. R.) Becauſe thereby he ſtops 


Charges. | & 1 x 
„ FJt*is not ſufficient for the Plaintiff's: Attorney 
wack che Hell dur it only to mark the Roll for Special Bail, but it mul 
muſt appear in the Writ appear alſo in the Body of the Writ to give the 
that Special Bail is re. Defendant's Attorney Notice that Special Bail is 
quired, : | 4 2 
required to the Action. ( Mich. 24 Car. B. R.) 
For the Roll may be marked without Notice, and ſo he know nothing 
of it; and plain Practice is always the beſt and moſt beneficial for 
Plaintiff and Defendant. NO; Wo... Find 
Upon a Bail put in upon a Habeas Corpus retorn- 
able immediate, if it be in Hill, or Trin. Term, and 


When upon Bail put 
in, and Declaration de- 


livered, the ndant the Declaration be delivered eight Days before the 
— pond to enter, and end of the Term; then the Defendant maſt plead 
ONCE: to enter ; but if it be in Michaelmas Term; and the 


Declaration be delivered before Caſtin. Anim. or in Eaſter Term before 
Menſ. Paſch. then the Defendant muſt plead to try the fame Term. Per 
Magiſtrum Liveſay & alios, Paſch, 21 Car. 2. | 
3 Bali is to be accounted good Bail, which is 


weib. ey. ov for ho taken de bene eſſe, and before it be filed; until it be 
8 A ueſtioned and diſallowed. (Mich. 24 Car. B. R. 
. ill. 1649. 1x Feb.) For before that it appears not 
| but that ok 7 of it. | 
„ . - ,, Ball is ſo called, tbecanſethe 
Bail, why bo calle  Jivered: by the Law into the Cuſtody of thoſe that 
are his Bail, and who are to anſwer the Party, if they do not produce 


the Principal to do it. (Pin. 1650. B. S. 15 Jams): It is derived of 


the French Word Bailler, to deliver a thing to another. 

© hn what Cares Sec Special Bail is required in all Caſes of Remo- 
Bail is required, © val, except where the Defendant is an Executor 
my or Adminiſtrator, be it by Habeas Corpus, Writ of 

= canner an Privilege or Certiorari; and if the Action be tran- 
Gen. ſitory, and removed out of the Courts of Canterbum, 
Pool, Hull, Lichfield, Sonthampton, &c. - where the 
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dat at anytime within two Terms next/ after, but not 5 
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ceed in that Court Brewi de Habeas Corpus 4d contrarium | inde direFq ix 
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be liable. tue of any Proceſs iſſuing out of this Court, ſhall 
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upon a Writ of Error : feat Corp ot of al abr Court, nor upon: 

Except in Caſes of a Writ of Error brought by him; but in Cafe of: 
Deaf: W 5 Dev aſt avit 3 2 * e we red oe. Teſtator, 

or where the Action is brought for ſomething done 

Or of kivoun! a8 by him ſince he became Racine, the Colt, if 
7 * ſee Cauſe upon a Motion, will order a Writ for, Special Bail 
Note, For in the former Caſe be! is in Auter Droit, and liable no far- 


+> - "1, 


ther than he has Aſſets, 22 775 Cauſe of Action never ſo great: But in 


the later Caſes he ſhall p Bail, ſuch as the Adion would require 
if he were not Executor. f Þll, 22 Car. 1. B. R. See alſo Cro. Jac. 350. 


| NA. 2. 
To 2 "Stir facias againſt Bail, th plead Pay- 

_Bail-may plead Pay ment and Acceptance in Satisfaction ey p a leſſer du 
.ced, but not of a leſſer than the Judgment; and nauglit. For although the 
I. Bail may plead Payment to the Plaintiff, in regard 
"the Condition of the Recognizance is to pay the Condemnation Mo- 
nes or render the Body; yet the Bail ſhall not plead Payment of a 
leſſer Sum in Satisfaction 751 the Money 1 fl due. 2 55 17 R 

- Two became Bail, and Judgment was had again 
r w them 75 a Sciri facias, and a Capias ad Saif: 
"—_ Ones on I endum 31805 out S one of them only ; 2 
re erben, 20 fia. held , the Aae de is not 4 fadg: 

ment 50 recover, bt 

be according to the Recognizance, joint or ſeveral. But where” the 


Judgment is joint, fo ought the Execution alſo z but the Recogni- 
'2 AZance 


Pom Bad taken in the Country Gall a 


ö „ a» 


to have Execution, and iso 


L.croe g Oo mo e 2 ww 


Li facies be joine; yer the 
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r Jelnt und ſeveral, | 
ecution 4 | 9] . o 1 bud F104} + 
veral. 1 Lev. 226. Nota, tho the — be . colt . cho! che 
to levy de Terrir & Catallic, yet Execution of the e ae, — g 
| poly I hives it is Law and Uſuge of 1e . 
the < hurt. Ibid. i an! 18 PEN fl . 
an Action of Debt lies upon u Reeognizabor ta- . upon 3 Rev 
ken of Bail to an Action in C. B. Cro. Fac. 3.14 DBA r 1160 
Jf the Defendant do render his Body into Cu- 
ſtody in Diſcharge of his Bail, the Plaintiff ougbt jic Boiy in Ditkarge af 
by the Rules of the Court to make his Choice, i Bail | che Plaincif 
whether he will proceed afterwards to the! OPER oy, 
Body of the Priſoner in Execution, or to take his 
Goods, or have an Flegit againſt his Lands. For he ought not to pro- 
ceed "againſt both, and now it is in his Power to make his Election. 
And upon a Motion, the Court will order him to do either the one 
or the other by . | . nd bu 2 A 0 
The Court will not bail one, that appears in the Court will 
Court upon the Return of his Habeas * before —5 *. 1 
the ſame be filed, and they have conſider d there - Return of a Habeas Cor- 
of to inform themſelves, whether he is bailable ?“ . FE 
by the Law or not: For before that, it'doth not appear judicially to 
the Court for what Cauſe the Party ftood committed. 
One under Age is not to be admitted to be Bail 4 fg 
for another; becauſe he cannot enter into a Re- ff t cannot be. 
"he putt in of Decla! tic nd the Ac- Wust (hall be ap Ac- 
putting in or a aration, 4 e AC- _* —. A. 
e of it by the Defendant's . Attorney with 1 * * 
the Privity of the Plaintiffs A , is counted | 
an Acceptance of the Bail. For by accepting of the Declaration, he 
admits the Defendant to be in Court, and takes upon him to plead. 
, After Bail put in before a Judge, the Plaintiff o. - 
bath twenty Days Time to except againſt it; which pu ara jndgel, Chan 
Exception muſt be entred in the Bail-Book at the ber. | 
Judge's Chamber, at the Side of the Bail, there put in, in this man- 
ner, viz. I do except againſt this Bail: J. A. Attorney pro Quer. And 
you maſt put the Day when you enter your Exception. But if there be 
no ſuch Exception entred in the Bail-Book, then the Defendant's At- 
torney may take the Bail-Piece away from the Judge's Chamber, and 
file it »olers wolens the Plaintiff's At (and ſo may the Plaintiff's 
Attorney alſo.) And if the Defendant doth not file it in time, he in- 
| curs the Penalty of 5 s. Mich. 17. Car. B. R. per Cur. See ſome Altera- 
tion made in this Rule, by another Rule made ſin de. 
Jf a privileged Perſon in this Court do bring | There ſhall be Special 
an Action here for his Fees againſt another Perſon, n Ans be 15 
(who is not privileged) he ought by the Courſe Fes. 
of the Court to have ſpecial Bail to his Action, 
whether there be Cauſe of ſpecial Bail or not. 
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Wh-re 2 Man renders 


** 


Wat and M88 b Seuds, 


186; 
The-Sherlff mayitake 
2 Bail -Bond, or —_ At- 


ake an;Attorney's Hand for 


Li; | 
— — pr if it requires Bail, the Sheriff 


z. — Court at the Return of the Writ, and to do ſuch 


wall be required En. dhe Court. Jule he may by the ſame 

— 222 1 \Artormey, and by not obliged. to ap. 
pear in ng (as former 2 2 94 ut in Bail, 

768, Up. raps is; except where ſpecial Bail — ordered by the Court 


. uerels les for" J the Judgment recovered I. | 


a Writ of Error t by hi 
Princpat, | alia _ his Bail may gn their Writ, of of Audita N 

der val get dba ie ae horas of the bail, Bor le 

n cipab ĩs im t Wa rge of the Bail, But . 
20 Bre ii ths Jeg. Rail cannot have any Advantage of an Error in the 
ment — the Princi- = gment _— the Principal; becauſe he cannot 
l. | ng a Writ of Error upon it. 

The urn may to « wr” Sciri facit againſt the Bail, they pleaded 
rl facial Tree * 2 by the Plaintiff, to the Principal, 

ut cannot plead 4 4 Writ of Error depending upon the principal Jud 
Writoferror depend; ing. ment. 1 nd Price 8 —— W.. P N P J K 

No Bail upon a Writ Mo Bail to be put in upon a Wut Error up. 
gen e, oe Pais pon # Jadgment recovered upon a Bond 

with Condition to perform Covenants. 1 Leu. 266, 

Becauſe the Words of the-Statute- are for Payment af Money only, 
weclal Beil „ This Court allows no Special Bail upon a penal 
not alowable. ii Statute or By-Law, nor in any Action of Treſpaſs, 
1 "Aſſault, Conſpirac cy, Slander, Gr. unleſs —_— 
2 Special Rule of Court, or an Trio bat under a Judge's Hand for it, 
; P Ik the Plaintiff does not declare againſt the De- 
deaf the Plainrif doth fendant in two. Terms after Bail is put in, the 
not declare in two Terms. Defendant may. if he pleaſe, nonſuit the Plain - 
tiff, and then — Bail are diſchargeld. 
b Rocognizance of ' When one becomes Bail for another in an Adi- 
| on of Debt, he doth bind himſelf in a Recogni- 
of the Principal, if he be condemned; or 
elſe to pay the Debt and Damages he.is aue mmed in v and if be doth 

either, it is ſufßcient to diſcharge himſelf;;- 

NM the Defendant doth put in ſuſficient Bail, to che plaintiff Adr 
on, and he will not 2 it, the Caurt upon Examination of the 
Matter, and 2 the Oaths of the Bail. finding them to be Houſe- 

rs, and ſufficient Perſons, may take it, and allow; it, whether 


| the Bit, where che Judg. be r 


zance to render the Body 


between the Parties. 
Bull is never taken f in Court, but at a Judge's 
bleed, Chamber z and if the Plaintiff accepts aga inſt them, 
Fs then the Bail-Piece is brought into Court, * 
2 45 5 the 


2 


and where juſtified, 


* 


Du that is ontlag e and preghed upon the 
9 5 may, by. Vertue of 2, lite Statute. made 


e aBail-Bond; with two Sareties, to appear 


good. Plea. But they cannot plead | 


the Plaintiff will or no. For the Court is am ipdifferent Jodge | 


us. | u — ä r r « ae 
of 


— af” 


* 


Bail-aud: :26atl-2Bonds; : N. 


che bab alſo appears. And upon the Defogdant's Moti 
fſworn tobe HouſesVeepers, aud to wheat they are wort 
are allowed or-diſatiowed, as the Ourt ſees Cauſe. 
ut if you /ſaotout va;; S fra againſt che Ball 7 6a 
upon their Re! dognizance taken before x judge of 22 5 Yi w I 2 | 
ORR of On Actiott ĩs laid in Laras, be taken ! in x Court. 
or in any * — f England, yet the Ser factas | 
r e Becauſe the dee e ſuppoſe 16 be ta- 
ken at H. i _ 7 B. R ä 
But pon 2 t r, 
er e the Ball n taken at aJudged co Brit gh Wk oe! 
Chamber. 9 Aua SR, 3:42 Mit) 21 | nal 
An Original is ſued out in London, and Bail put. \ Where Bail are off 
ir; and the Declaration laid in andther . Det» oy Gone. 
b | + gen Leer RI 
diſcha and not liable tom a Sciri A Leb 2% 24. 
he en was rend red ; but the: Plaintiff 35, 45. 
finding the Bail. Piece not difehargted,' ſued: ont a fene 
Kiri facias, and upon two Nichils returned, bad 447 f 
Jodginene againſt the Bail, and aſterwards the Bails - - - | 
Piece was mark 'd Reddidit ſe; and yet the Bail was naked angle 
then held to be chargeable. /; Tor "har the Plain- 1 
tiff had done what he could well juſtifie; Hut 8 in ano- 
ther Caſe of this Nature, the Jadgmen was {et aſide upon Payment 


of Colts. | 
cayere a Bail Bond is fd, if before the, Rules upon fuing of Baile. 
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n;; they arg 


- 


ail Piece not 


rr 


for Pleading are out, the Defendant puts in good Bonds. 4 
Bail, and moves the Court for à Rule to ſtay Proceedings, then upon 


the Pay ment of Coſts the Count uſually does: it. Alſo where a Bail- 
Bond is ſued, and the Defendant appears, and pleads to fue, and. 
Notiee of the Trial is given, the Court hath; upon good Cauſe ſhewn, 
admitted the Defendant in the Original Action to put in good Bail 
to the Otiginal Action, and pay Coſts, and have ſtop d any further 
Proceedings upom the Bail Bond; but it is great Indiſcretion in the De- 
fendant to venture ſo far. But in caſe a Baib Bond be entred into, 
and the Defendant doth not put in Bail, but the Bond is ſued, and 
afterwards. the Defendant in the Original Action dies; in this Caſe, 
if the Plaintiff had been delayed ſo long. as by 

the Courſe of the Court he might have tried his el the Punt E 
Cauſe againſt tlie Defendant in the Original Action, 

and recovered ſadgment againſt him; if he had put in Bail at "i 
Return of the Writ, and received 2 Declaration, the Court will never 
telieve the Barf upon the Bail- Bond, but they will be anſwerable to 
the Plaintiff's Demand. * But this Matter is now made more eaſie by 


a dife Power given to the Judges, the 
Statute. of 4 & 5 reds I Jadg 5 4% Ante. 
A Butl⸗ Sony is dated before the Return: of the 7 
zal: Bond dated 


Writ, but noe ſealed and delivered until the Day al: but not ſealed 
after the Return, The Plaintiff brings an Action ill after the Return of 


upon this Bond. The Defendant craves Oyer of e Wit. 0 
| the 


, and then | 


— 
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| the Condition, and pleads, That the Bond was Primo deliberating the 


A void Bond. it was delivered the Day it bears Date:? This way 
. The $tatute- appoin 

«A Sherif may take 2 upon Bail, and therefore he is compellable to 
exciſe hm. take Bail, and it is left to his Diſcretion what 

| 5 Bail he will take, and when he * s that he hath 
WIR * ** the County, that ſhall excuſe him ; nay if he takes 
3 2 one Surety it is ſuffcient. Crs. Eb'624. S 


Bail upon an f here a Habeas Corpus or Certiorari is brought, 
be liable 1 and returned, and Bail put in thereupon; if the 
than is expreſſed in the Plaintiff declares, and recovers more than the Sum 
Plaint, r. in the Plaint returned upon ſuch Habeas Corput ot 
Certiorari, the Bail are not liable, but are abſolutely diſcharged. Be- 


cauſe if the Law ſhould be otherwiſe, the Bail might be ruined, they 


intending to be Bail only for the Sum mentioned in the Plaine return. · 


ed, and no more; and 'this was adjadged upon great Conſideration, 
Mich, 35 Car. 2. Edwards againſt the Bail of Overton. — 
e here a Plaint is levied in cafe in an Inferior 
18 Cacg, and Ball par in, Court, and this is removed into the King's Bench, 
and afterwards Judgment and Bail are put in, and there is a Declaration in 
* AT the Caſe according to the Plaint; but afterwards it is 
| agreed to wave the Action of the Caſe, and to give 


Judgment in Debt, which is accordingly done. By this the Bail ac | 


abſolutely diſcharged : Becauſe this is not the ſame Action to which 
the Bail became Bail. 6 V. & M. | bes FR IEF, 
After a Capias ad Sei.. I A. becomes Bail for B. at the Suit of C. and C. 


faciendem returned and recovers againſt B. and afterwards a Capias ad Satiſ- 
bb a eee yet the Faciendune of 2 againſt B. and returned on 


Bail are liable. eſt indentus, and filed 3 and afterwards B. dies be- 


Bail, becauſe the Recognizance is broken, in that B. did not render 
his Body upon the Clas ad Satis faciendum; and yet he might in his 
Diſcharge have brought in B. (if he had been living) before the ſecond 
3 Sei Fa returned; but this is ex gratia Curia. See 
1 if he had been Cro. Jac. 165. Hat. 47. But it had been other wiſe, 
dead before a Ce. ſe. te · if he had been dead before the Ca & returned and 
GOO WT Fd. filed. See 1 Foxes R. 29. and Cro. El. 597. 
Recognizance forfeited d Man brings a Writ of Error, and puts in Bail 


for the not afhgaing Er- to proſecute it with Effect; if he doth not aſſign 


ka his Errors, and ſue out a Sci Fi ad audiendum Er- 
rores, this is a Forfeiture of the Recognizance. 1 Rol. Rep. 329, 


Chat Perſons may be bailed, and for what Cri- 


A Edler tale. minal Cauſes, See Iarv. br. 677, 678, 679, 680, 
| 9 Bail 


Day after the Return of the Writ, Aue hoc that 


ts the Sheriff to let at lar 


fore any Sei Fi is ſued out againſt 4. Yet this will not excuſe. A. the 
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Bail and Ban- Wonds. 


= aſl is taken - op 20 fn Matter Stat indiffe- ** 8 
| renter, and 2285 when the Offence is open and ma- „ben Ball is ce. be 
nifelt. 2 Toft. 189. 9 


Tf an Adi  Pnerela be — — * a Deed or Where the Plaintiff in 


Record, the Plaintiff may bee upon a Audits Quirele may be 
Surmiſe of a Matter of Fact e 0. e and where nor 
Rep. 132. 

here the Defendant, taken upon a Capiat in 

5 — ſhall be bailed after = Elos * in 2 2 
turned. See Title Homine Replegiando. - 


Ball for Appearance only may be * | "2... "PR . 

Serjeant at Mace, but Bail to ras eg an be 3 — = 

before the Judge of the Court. (Gro. Jar. 94, 95. 2 take it to the Ac- 
Ball taken upon an * Querela where the 

Plaintiff is in Execution, muſt be takeg in open Muſt be taken in Court 


Court, Hafer Gand be Revogn : irance maſt yes. 92 . Cereſg 


be to render his Body: to be. iq tone as he was How the Recognlialie 
before: W Dye, 19. Magier. % * 
In the p of a Neßcerlor e re .x . The. of 
the Ball mult lag, Noot ve36} Bie fo Cie nes. en vs e 
den: Caria_ reddtd fe et "Mar" Mareſe' in thone-. e ; 03 
rationg: Manner fur, & per eandem Car” . 1 ' 0921 
miſſus fuit, &. 3 2 192. ibn I 31% 

In pleading of a Render, the Defendant. muſt Muff conclude Proar 
contlode: his Plea,!: grew patet "per Recoruum 3 for 7% P e Bod 


this is not to be t ning i 'but per Reef dun. Nt 592229 
Mo. 8 g 


Hob. A ro. Latch 1 2 1 
In what 00 Tales CE A be whind "tho fol, 
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being of the —— may bail Criminals, and al- (one the Quorum) and 
fo what Coroners ern 46 thavgth! N 
990 1 7 O 503 e 


„one 


Coroners may bail Cri- 
3 „ minals mite 


Aae. RN; 141 4 251 | TDI SO 405. 
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bail 3 OY Where one har; may 


Juſtices of the! Peace! thay 


du ore ti for Nang r Pele r 
Su Gn thereof, having firſt taken the Eximina- 

4 28 3h. & M. t. 20 
tidm of ſuch Priloner, aud information of thoſe 4 Bind er ; ict} 
who bring him, and wall cer e the 1 55 Pads Eridenc A 8 5 OY 
he had — him, and n Tap; md 
Wimeſles to give Evidence.” 1 r 
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1 1 A SHY .! — 54 þ Bit 
| AW Jozts, wi 
wag ot re: - wie of Lede. Ste Bail 
— he and 'Bailiifs of Lows. ' Dail02s 2 Bai 
Pets Ltherties ars Baütlis uo 


are to exetute th heritf's X Poe [s within. their. 

Bailiffs are thoſe & ate quali Servants ta the Shertss, to etetun 
their Marrants: Va et 16 * to OG: nen 
Yo their Fines and Amtercements. ts 


1 execute a Writ. 8 15 Bail ny 
. Bailiff d and e a. c iberty within the 
[9 '! e 10 
F himſelf, ''TSheritf's 8 Bail wie? 99055 Officer of the Count; 
his Bali, an ſel, not 4 * the Sheriff bimielk is the Officer that the han 


2 Court. = Bailiff 
E iberty t "Ive 
will take notice f. a ORE 


But (Sheriff's Haki 525 


cq oß: Bug the Bailiff of a Li 


is ſuch 
An hs op Il en een 
25 241 


3. Ballif ierbave himtelf in 
the Ion. 125 7927 this ns, 
the Proceſs of the Court. Cont. wil, ;paniſh. in or ſo don gg 
No Warrant of At- Bailifor ak Officer thai eln wet 

| torney for a judgment 2 or take 5 any Perſon, being in his Cuſtody 
to be taken of 2 Party by Arreſt, any Warrant to acknowledge a Judg- 

— Ahoy yn ment, but in the Preſence of ſome Attorney, who 

at the ſcaling of it. then ſhall ſubſcribe his Name thereto, upon pain 

of being ſeverely puniſhed. Paſch. 15 Car. 2. Reg- 

Note, This is a ſtanding Rule. 

Note, That it was held that a Warrant to confeſs a Judgment taken 
from a Man under an Arreſt, in the Preſence of an Attorney's Clerk 
or Solicitor, was void. Paſch. 5 W. & M. | 

. A Reſcue returned extra Cuſtodiam of a Sheriff's 
ee nerurn of a Bailiff, is good, without ſaying, out of the Sheriff's 
dy of a Sheriff's Bailiff, Cuſtody. I Lev. 214. 2 Lev. 26. 


is good, 


ſhall be puniſh'd for Miſ- 
viour in executin 
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A Reſcue 


2 und held 's 


' M5 Goods ate taken in Execution u 
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loved 1 . more 25 it chan the Execution Money. 


Sellions, and g Lim, 501. 


ai 5 80 191 


eſtue was retartied b 7 the Bailiff bot 3 Liber- | 
982 it 125 Xt. —5 4s Hee, and 1 1 Abe. 
id not to 2 | 
45 5 1 a Reſcue 7 Balliv ag at gebe 
3 for thete is veritas A Reſcue retornable 


by the She 
Kt be it's ooh, 0 as well E * 
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bs (Ef, 
| #9 A 5 155 420 {9 NY BAtlf Hiatt he ext 
po a Judg- & n ſerying of an 
ment, and then a e is taken out, and 1 is Nee where Bs 
declared 4 1 2 and the Goods ate affHigned u. 
Though the Aſſignee may have Trover for the Goods a gaitiſt che plat 


tiff in the Judgment, yet he cannot have: wy Action 1 the 15 


7 ky > do, who takes 8 
them, whether he 


dr 10 Ex- ' What a Bailiff who 
be al- takesGoods in Ex&cation, 


may do, 


het n Ba 


Lum. 1 
T 8000 taken by the Balli of Wei Feier, to mt f then bY the 
moe him upon Execution agait ed indem page him upon art 
good. I utw. 596. Execution of Goods. 
The falſe Retorn of 2 Sh&tiff ſhatl not Hake a 4 falſe Retorn bal 
Bailiff Errant Fate 9 7 what he did Jawfutly. * i ie. 
Cb. E. 181. pl. 16. See G ro, C 12 75 N 1 
A Bang tall 19 a Ba 455 Ges on, Sei Band co 0 Kali 
vo ot. to the a n- 8 
e ee eee 


When a Sali diſtreins.” 5 oug bt, ik wg N Where a Bailiff ought 
to ſhew the. Cauſe of his bites, but 11 fels to Bic the Cole off big 
he be required. 1 Leon. 50. Caſe 64. <>1 
5 5 Kine for an r in a Leet Muſt have a Warrant 
wi arrant from the t or from e 3 
Lord. . . n. i. H.- ; Amercement. © * 
The Defendant * That præſentat fait, th 

the Plaintif ſurcharged the Common, apa he | anf R 
upon he was amerced, but did not aver that he 1 the Common, 
had ſurcharged. Cur. It it well engegh for the 307 ir therefore ancr- 
Bailiff, who ought to fike notice of of the Pre-. , 


ſentment. Cro. El. 478. pl. 1. 


A Bäaliliff Ie 25 a Licence to commit a \What a BailiF may nor 
Treſpaſs, as to cut down Trees, &c. nor can ac- * d hat he may do. 


_ cept Amends for a Treſpaſs, but may make a Leaſe 
at Will, reſerving a Rent. Cro. Fac. 377. pl. 4. 


A Bafliff may do any thing for Benefit of his == dane 8 
Maſter, and it ſhall ſtand good till his Maſter diſ- 
agrees to it; but he can do nothing to his Prejudice. Lite. Rep. 70. 


A ailiff pleads Property in a Stranger in Re- Bain pie 
plevin, and good. 1 Th. 4 , in a Ser anger. FR 


A 
"a 


The 


192 „ Bailiff. 


How a. Bailif may Q Patliff may make a nine, under a 
make Convgance Wii. oration, withat, Ne ci fi an, "Avgwry d for 
ting,for Damage = Damage Feaſant. 3 Lev. _ 2 


But in an Alnze the Bailiff. e a, War- 
— 75 under the Common, Seal of te W | 

| SCAT, 1 Plow. | 7 
Ulber a Man takes Cattle We any Com- 


What aft hall make mand for Services due 10 the for other 


. Matters; if the Lord af dean agrees des he taking, 
he ſhall be adjudged as Bailiff, altho be. "was aß bis Bailiff, 7H4 
34. b. 2 Leon. Caſe 246. 1 as TIO 
te Balli of a Marior Soc, diſtrein, for 
1 Sour a Amercement cz 1 N 
Wartant from the Stew- Steward. Gro, E | 2. 698 14> eb vis 111 f 
A Bailiff may 5 A Palit ma ae Ode to 5 ae 
one to go over the Land, for this is a, Treſ paſs to the Polls 
and why. - + Bailiff hath the Diſpoſal of the "Profit of, e 
May diſtrein Damage , A Bol uy Ge 2 may, command 1 
ant: He ha ther to take, Cattle Damage eaſant i n-the'La 
(oY wy ee for he hath the Care of al Things bin the Ma: 
Amend, for Treſpak Ik a 'Diſlieſs 
ann * cannot be tender'd to 2 Bailiff e cannot deli- 
wy 418 ver the Diſtreſs when once taken, nor demand. | Rent 
"A Bailif cannot enter A Balliff cannot enter for a Condition broken: : 
fra Condition broken. © Por a Condition is a ſpecial Matter; and it is at the 
Will of the Lord, whether he will enter or no: But 


A 
1 10 Tg! 5 
ad. 
ſeſſion. Cxo. Fac. 337. Pl. 4. 3 
nor. Dazv. 685. No 4. 
be Wu Dang: Nane Attends 
or 
= upon 2 Condition of Re-entry. 3 Rep. _ 
2 „ Bailif cannot enter without his Commandment. Dal. 35. Med. Caſe 


152. 

hat 4 Bai ds, and what he may not 
ent Sj \ an 2 , Tee Title Arreſt and Title 
re C 


| See Rods ert a Lord's. Bailiff, or Ballif 
of a Manor in On Abr. "665, 680, 1 


Wollt and Recetre, ae dune. es 


_ ailment 


WI ; 
* 
% = 


-Attion. 
Trover. | 


dee 


 Aftment is a Delivery of aThing toanother ; 
. Cometimes to bedelivered back to the Ball- 
oꝛ, ſometimes to the Uſe of the Batlee,and 


Ballment. 


It a Bailiff of a TOE or Eadtor, or ſuch like 
Accountant, be robb'd without his Default or Neg- 
ligence, he ſhall be diſcharged thereof upon his 
Lt So alſo in Caſe of 


| Put if a Carrier be robb'd, he hath bis Hi reʒ 
ane: therefore implicitely undertakes the ſafe Deli- 

very. of the Goods. id. 

So if Goods be delivered to a Man to be Cafe 
kept, and they are ſtoln: This ſhall not excuſe 
him, becauſe by the Acceptafice he undertook to 
keep them ſafely, and muſt do it at his Peril. Bid. 
Jf Goods are. delivered to one to be kept, of 
ſafely kept, is all one in Law: But if they are de- 
livered to be kept as he will keep his own; there 
if they are ſtoln, without his Default or Negligence, 
he ſhall be excuſed. bid. & 

Ik pawned Goods are ſtolen, be mal be diſ- 
Then becauſe he had a Property in them, and 
therefore ought to keep them no otherwiſe than his 
own. Vid. But if the Pawnor tendred the Money 
before the Stealing, and the other refuſed to deli- 
ver them, there he ſhall be charged. Lid. 

Jf 1 leave a Cheſt with C. to be kept, and take 
away the Key, and do not tell C. what is in it, 
and the Cheſt with what was in it is ſtolen, C 
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a Guardian. Co. Lite. | 


Bailment, what, 


ſometimes 0 a third Perſon; aud this Deltvery is called a 


A Bailiff, Factor or 


Guardian is robb'd, they 


ſhall be diſcharged in 
their Account. 


Otherwiſe of a Car- 
rier, and why. 


: Where Goods are de- 
vered to à Man to keep. 
how de _ keep chem 


11208 
8 1 


bern al 


Where 2 Man My 
them co-keep as he doth 
his own. 


Where the party to 
whom Goods are pa ned 
ſhall be charged. 


Where they are Kolo, 
and where not. 


So if a Cheſt lock d up 
is left, and the Key ta- 
ken wy 


ſhall not be charged with it. Co. Litt. 89. a. b. be- 


cauſe C. was not truſted with them. And what is 


ſaid as to ſtealing, is to be underſtood alſo in cafe of 


Shipwreck, Thunder, Lightning, or other inevita- 
ble AxcKdents. 


3 


So alſo in caſe of in- 
evitable Accidents. 


Note, 


In what manner Coe Note, It is neceſſary for him who receives Googg 
ovght to be received: to keep, to receive them in a ſpecial Manner, u 
| to 5 as his own, or at the Peril of the Owner 
C. Line. 89. b. 4 * 

Lies not For an Horſe Ik A. agifts the Horſe of B. for 2 5. a Week, and 
keln ar Graks, unleſs be is ſtolen, B. ſhall not Have an Action againſt 4 
king. _ for it, unleſs A. make a ſpecial Promiſe to keep ot 
| re. deliver him ſafe. Mo. 543. N. 720. 


os ip fond foi os td ans wa we. 
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-, Bankrupt is:thug. deſcribed by x Jac; . 
cap. 15. viz. All and every Perſon who 
ſhall uſe. the Trade: of: Yerchandize, by 
h * wap of Batgaining, Exchange, Bartery, 
o2 otherwiſe in G2ols, oz by ſeeking of his v2 her Living by Buying 
and Selling, and being a Subjeck boꝛn ok this Realm, oz any of the 
King's Dominſons, oz a Denizen, ho hall depart his Þouſe, oz ab 
ſent himſelf, oꝛ ſuffer himleil to be arreſted fo2 any Debt oꝛ other Thing 
not grown due; fo Boney delivered, Mares ſold, oz other good Con- il 
ſiderations ; 02 ſhall ſuffer himſelf to be outlawed, o2-go to Pziſon; m 
oꝛ fraudulently pzocure himſelf to be arreſted, oz his Boney 02 Goods 
to be attached; o2 depart from his Dwelling-houſe ; o make any frau- 
dulent Conveyances of bis Lands, Goods o2 Chattels, whereby his 
Creditozs, being Subjets bozn, map be defeated in the Recovery of 
their juſt and true Debts ; oz being arreſted fo2 Debt, chall lie in Pꝛiſon 
fir Months oz moze, upon ſuch Arreſt oꝛ Detention, ſhall be accounted 
and adjudged a Bankrupt. '— FT ö 


A Bankrupt to one pe that is a Bankrupt to one Creditor, is account 
— 1 u o to al; ed in Law to be a Bankrupt to all. (22 Car. 1. B. R) 
oy For he is a Bankrupt in reſpe& of himſelf and his 
Eſtate, and not in relation to any particular Perſon 


A Bankrupt, what. 
1 Zac, 1. cap, IF. B 


© Bn ApS SS  mn©O = © wenn ==, A 


E 


A Man once adjudged Pe that is once adjudged to be a Bankru t, is Ki 
1 always accounted to be 1 * as to he reſt ſo 
+ of his Creditors, when he was adjudged to be ſo. 00 

| 22 Car. I. B. R. „ Bip | | U 

— — Jf P 


, Bankrupt, 1 195 
Ft a Man, with Intent to ſupport the Credit of If a Man ſuffers, a 
a . ſuffers him to have his Goods in Cu- alpefg of bis Conde b. 
ſtody, and to diſpoſe of them, the Property of ſhall loſe the Property of 
theſe Goods ſhall be accounted. to be in the Bank- hem. . 
rupt, and the true Owner of the Goods ſhall loſe 200 
the Property of them, (18 April. 1651. B. S.) as a Puniſhment for bis 
falſe Dealing herein, and of the Miſchiefs which may grow by ſuch 
V8 
Devices to evade the Laws : For the Law cannot take notice of ſach 
private Things done between the Parties, but will judge of Things as 
they appear to bez a Truſt being a Badge of Fraud. Ie 
By an Act made at the firſt Seſſion of 4 & 5 dun, The AR 4 & 5 Anne. 
entitled, Am AG to prevent Fraudi frequently cummit- * 
ted by Bankyupts, it is eunacted, That if any Perſon A Bankrupt muſt up- 
ſhall become a Bankrupt within any of the Statutes 9n thirty Pays Notice in 
made againſt Bankrupts, againſt whom a Commiſ. the 2 — 
fion ſhall be awarded, ſhall not within thirty Days himſelf to the Commit: 
Notice in Writing left at the Place of his uſual Abode, 929475. 309 0 be 
and Notice in the Gazette, that ſuch Commiſſion 
is ſued out, and of the Time and Place of a Meeting of the Commiſh- 
oners, ſurrender himſelf toghe Commiſſioners, or ſome of them, and 
ſubmit to be examined upòſf Oath before the Commiſſioners, or the 
major part of them, and in all Things conform to the Statutes already 
made concerning Bankrupts, and upon his Examination fully and truly 
diſcloſe and diſcover, how, and in what manner, and to whom, and 
npon what Confideration, he hath diſpoſed, aſſigned or transferred any 
F his Goods, Wares, Merchandizes, Money, or other Effects, or 
Eſtate, and all Books, Papers and Writings relating thereto, of which 
he was poſſeſs d, or in or to which he was any way intereſted or enti- 
tled, or which any Perſon had or hath in cruſt for him or his Uſe, at 
any time before or after the ſuing of the ſaid Com- 1 gn * 
miſſion; and alſo deliver to the Commiſſioners or miſfoners an bi. ts. 
the major Part of them, all ſuch Part of his Goods, Goods, Wares, &. 
Wares, Merchandizes, Effects and Eſtates, and all 
Books, Papers and Writings. relating thereunto, as at the Time of 
ſuch Examination ſhall be in his Poſſeſſion, Cuſtody or Power (his and 
his Wife's and Childrens neceſſary wearing Apparel excepted) then 
the ſaid Bankrupt, in caſe of any Default or wilful ,, punihment 5 
Omiſſion therein, being convicted by Indictment or tory without Clergy. : 
Information, ſha ſuffer as a Felon without Benefit 
of Clergy. * „ | EE 
 Pzovided the Lord Chancellor, Lord Keeper, or * * 
Commiſſioners of the Great Seal, may enlarge the 
Time for ſuch Perſons Surrender, and diſcoverin 8 10 * and 
his Eſtate and Effects, as the Lord Chancellor, Lor 9 


Keeper or Commiſſioners ſhall think fit, not exceeding ſixty Days, 
ſo as ſuch Order be made five Days before the Time ſuc Perſon was 
to ſurrender himſelf, and make ſuch Diſcovery. 

That the Commiſſioners have Power and Au- The Commiſſioners 


thority to ſend for and call before them by ſuch . 


Proceſs, Ways and Means as they ſhall think fit, the Bankrupr, 
all 


[ 
1 
4 
? 
| 
4 


196 | Wankrupt. 1 
all fi erſons as they ſhall be informed and believe can give an 
4 Fe Information of any A& of Bankrupcy committed by fuck, 
5 bx Perſon againſt whom ſuch Commiſſion iſſued forth; 

And examine them and upon their Appearance to examine them 2 
upon Oat,” well upon their Oaths as otherwiſe, by ſuch Way, 
: 2lãldã⁊s the ſaid Commiſſioners, or the major Part, are 
Law authorized to examine touching ſuch Bankrupt's Eftate, and any 
Act or Acts of Bankrupcy committed by ſuch Perſon againſt whom 
| | ſuch Commiſſion ſhall iſſue forth; and if any 
And if upon Payment perſon upon Payment or Tender and Refuſal to 


fonable 8 they do accept of ſuch reaſonable Charges, ſhall refuſe or 


not appear, | negle@ to appear, not having a reaſonable Excuſe 
my, made known to the Commiſſioners, and by 

Or reſuſe to be ſworn, them allowed, or when come before them ſhall re. 

7 fuſe to be ſworn, or if a Quaker to take the ſolemn 
Ge, Cat of © Affirmation appointed for ſuch 
FT . ſworn, or having taken ſuch Affirmation, ſhall re- 
fuſe to anſwer all ſuch Queſtions as by the Commiſſioners ſhall be 
put to them relating to any AR of Bankrupcy committed by the Perſon 
againſt whom ſuch C@gmiſhon is awarded. Then 
Then they may be the ſaid Commiſſoners, or the major Part of then, 
, c. may commit to ſuch Priſon as they ſhall think ft, 
all ſach Perſon or Perſons ; and alſo to direct their 
Warrant to ſuch Perſon or Perſons as they, or the major Part of then, 
ſhall think fit, to apprehend and arreſt ſuch Perſon who ſhall refuſe to 
appear, and to commit him to ſuch Priſon as the Commiſſioners, or the 
major Part of them, ſhall think fit, there to remain without Bail, until 


le, or being 


No Perfon to travel 
above twenty Miles to be 
Examined. 


That upon the Com- 
miſſioners Certificate of a 
Bankrupt,the Judges and 


Juftices of the Peace are 


to make out Warrants 
for apprehending of him. 


ſuch Perſon ſhall ſubmit to the Commiſſioners, and 
be by them examined according to the true Intent 
of this Act: Provided no Perfon be obliged to tra- 
vel above twenty Miles to be examined. 


That upon a Certificate under the Hands and 


Seals of the Commiſhoners, or the major Part of 
them, that ſuch Commiſſion is iſſued forth, and 
ſuch Perſon is proved before them to be become x 
Bankrupt, then all or any of the Judges of the 


Courts of King's Bench, Common Pleas or Exchequer, and all and 


every the Juſtices of the Peace in 
upon Tweed, ſhall, = 


And committing- of 
him to the County-Gaol, 
until removed by Order 
of the Commiſſioners. 


- , The Gaoler to give 
Notice to one of the 
Commiſſioners, who is to 
deliver the Perſon upon 
the Commiſſioners War- 
rant. 


ſach Warrant, to convey the Perſon to the ſaid Commiſſioners, in or- 
. 2 


England, Wales, or Town of Berwick 
upon Application made to them, grant his or their 
Warrant under Hand and Seal, tor the apprehend- 
ing of ſuch Perſon, and committing of him to the 
Common Gaol of the County where he ſhall be ſo 
apprehended, there to remain until removed by 


Order of the Commiſſioners, or the major Part of 


them, by Warrants under their Hands and Seals; 
and the Gaoler is to give Notice thereof to one 
of the Commiſſioners, to the Intent that they ſend 
their Warrant to ſuch Gaoler for the Delivery of 
ſuch Bankrupt to the Perſon or Perſons named in 


der 


L - 
n dis ans A a” Sons / w utc » _ _ = es 0 


an nnd fred ant. Soo tals 


— 


der to ſüth Bxamiciation and" Diſco 


| vely, as afote id 0 

—_ - . 12 . | 7 4. 2 . * Al his Goods and 

fad : And alſd te take and ſeier any he Waäres, fits ta he fiel. 
Goods, Merchandizes or Effects of fue Perſon,” or n 


any of his l or Weriritigs, or any other 


his real or perſonat” 1 ro | ſhalt ſabm 
erſon ſo apptehended within*the ſkid thirty Days, chuge opined, vithio 
Wal 0 oinſl bo by erna, vnd whfotns uf be cee J 
had ſurtender d bimſelf, as bei by this Act re- 3%, | 
' quired, chen de hall have the'Benefit of this A& 
as if he had ſurrender d himſelf voluntarily. rr 
That if any Perfon thall chr the Penalty of That the Felon's Goods 
Felony” within this Act, ſuch Felon's Gobds and hall gogmongh the Cre» 
Eſtates ſhall be divided amongftehe'Creditorsii tt ed ods 
mited by this Act, ſurrender jwfRI to the major se fall be al 
Part of the Commiſſioners, ang conform as this sit e 
Ack directs, he ſhall be allowed 3 l. per Cent. out the 230 {. and ſhall be alt 
S . Qcat product of the Eftate recovered . Di e. Eharged .from all Dees 
ceived. on ſuch Diſcovety, to be aid by the Af- 2 Bunkrupe 3 and if at. 
ſgnee of the Commiſſioners ; fo as the 5 7. per Cent. fie Cue arreſted, may 
doth nt amount to above 00 4 and ſhall be dif. b. ee 
charged from all Debts by Bim bwing at the Time he became a Bank- 


rupt ; and if he {bal} be afterwards arreſted for any Debt 10 
hen a Bankrupt, he ſhall be ailcbarg 57 on en 
Y tis 4 and che ſpecial Marte in Evidence; and Ne bs tan wn 
W if the Defendant bath a Verdict, ot che Plainriff be 
nonſuited, the Defendant ſhall recover his Colts. 
P2ovidev, That if the neat Proceed of ſuch Bank- hat if the Bankrupe's 
rupt's Eſtate ſhall 15 amount to pay eight *Shil- Eſtate, after Charges de- 
5 


duced, ſhall not amount 


— 


lings in the Pound, after all Charges dedufted, to eight Shillings in the 
f then he ſhall not be allowed 5.J. per Cem. of ſuch Found, what to be done 
0 Eſtate as ſhall be ſo recovered in, but ſhall be paid _ 
a by the Aſſignees ſo much as they, and the major Part of the Commiſſi- 
: oners ſhall khink fit to allow him. 
d That every Perſon who ſhall have accepted of __ The Penalty of a 
k any Truſt, and conceals or protects any real or pune: Concealer or 
f perſonal Eſtate of any Bankrupt from his Credi- Eftate. l 


tors, and ſhall not within thirty Days next after 
ſuch Commiſſion ſhall iſſue out, and Notice given to ſuch Perſon to 


* 


© 


diſcoyer ſuch Truſt and Eſtate in Writing to one of the Commiſſio- 
ners, and ſubmit himſelf to be examined b them, or the major Part 
of them, and truly diſcover the ſame, ſhall forfeit 

1004, and double the Value of the Eſtate, ' either , Pong ne Pounds, 


d double the Value. 
real or perſonal, concealed, for the Benefit of the © OTE 


in the Aſſignees Names, wherein Coſts ſhall be al- be recovered. 
lowed to either Party. e | 


| ' That 


. | Banikvript: -: ak 195 


iÞ Eltate: Provided; that if fuck  : Thad if be an fabmit | 


e a Bankri ſhall be diſcharged upon | 5 
Common Ball; and may plead that the Action did, What be may plead 


Creditors, to be recovered by an Action of ,Debt , How and by whom to 


Thne Premium for him That if any Perſon/ ſhall Within ſiaty - of. 
. Days Ra! ter the time allowed the Bankrupt to — 
- Bankrupt's Eftate. himſelf, | voluntarily come in and diſcoyep. any 
8 part of ſuch Bankrupt's Eſtate: before the Major 
Part of the Commiſſioners; then he ſhall be allowed by the Aſſignees 

3 l. per Cent. out of the Neat- Proceed of what he i ſhall diſcover; felt e 
5 _ Where it ſhall appear to the major Part of the 
b ths Commiſſoners;* that mutual Credit hath been gi. 
„ ven betwixt ſuch Bankrupt and any Perſon who 
* fignees may ſettle the ſhall be Debtor to ſuch Perſon, and Proof made 
 —_ thereof, and that the Accounts are open and un- 
ballanced, then the Commiſlioners or Aſſignees may adjuſt the ſame, 
and take the Ballance in full Diſcharge thereof, and the Debtor to 
uch Bankrupt ſhall not be compelled to pay mote 
And ſhall have only then ſhall be due upon ſuch BallancdeeQ. 


what is due upon the erer r aka 
Ballance. P2ovided that this Act ſhall not extend to grant 
any Benefit to any. Bankrupt againſt whom a Com- 


Md eg 
any Perſon who ha . . 7 n . 
id above 100 l. upon Miſſion ſhall iſſue out, who bath upon the Marri. 
a Gui Marriage. - age of any Child paid above 1000. unleſs it ſhall 
appear by his Books fairly kept, or otherwiſe, and 

on his Oath before the major Part of the Commiſſioners, that he had 
at the Time thereof, over and above the Value ſo given or paid, re- 
| maining in Goods, Wares, Debts, ready Money, 
| 2 ac or other real or perſonal Eſtate, ſufficient to pay 
and ſatisfie to every of his Creditors their full and 

entire Debt. IP ; 

What Sittings there he major Part of the Commiſſioners may ap- 
mir oe of the Com. point not leſs than three Meetings within the thir- 

ty Days, the laſt whereof to be the thirtieth Day 

limited for ſuch Bankrupt's Appearance. 

„ gene Chat if any Perſon be ſued for any thing done 

ſpecial Matter in Eri. by Vertue of this Act, he may plead the genen 

dence. ö ue, and give this Act and ſpecial Matter in Evi- 
ence. 

Gives no Privilege This Act ſhall not give any Privilege or Be- 
Fl t 4 ting. dr nefit to any Bankrupt who ſhall have Tot in one 
706 2 in twelve Months wy 5 the Value La 51. A er 160 within twelve 

2 onths next ing his ming a Bankrupt, 
oy e ee playing at Girds Dice, Tables, Tennis, Bou 
Shuff le- Board, or in or by Cock-fightings, Horſe-Races, Dog · Mat- 
ches, Foot -Races, or other Paſtimes or Games; or by bearing a Share 

eee in the Stakes, Wagers or Adventures, or betting 
ns e. on the Sides of ſuch as do or ſhall play, ad, 

a or run as 2 TI ao $ 
| hat all Perſons who ſhall voluntarily ſurren- 
| Ä 3 der himſelf to the major Part of the e ee 

— fall have the and ſubmit to be examined from time to time u 

2 1525 At. on Oath, conform to the ſeveral Statutes made 
concerning Bankrupts, and to this Act, ſhall have the Benefit of this 


Act 
4 That 
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| That if ſuch Perſon voluntarily ſarrendring 44 

himſelf, ſhall neglect or omit to diſcover and de- 4 That if be (hall nde 
liver his Eltate and Effects, and do every Thing Efe be haf Fr 2d. 
38 in this A& is directed, he ſhall be adjudged to hudged upon ConviQion 
be a fraudulent Bankrupt within this Act ; and be- Keen Bene- 
ing lawfully convicted as aforeſaid, ſhall ſuffer end eee 
4 Felon without Benefit of his Clergy. |} Tor 9 » „ #7 Pp ; | WM? 


— 


That no Diſcovery upon Oath to be made by 
a Bankrppt of his Effects and Eſtate, |; ſhall entitle 3 (hall entitle 2 
him to the Benefit allowed by this AQ; unleſs the fr of ths at. 
major Part of the Commiſſioners ſhall in Writing , d e en 
under: their Hands and Seals certiſie the Lord Chan- geit uf be gigs. 
cellor, Lord Keeper, or Commiſſioners of the ner to the Lord Chan: 
Great Ar — — — 8 bath made Diſco- er, Ce. 5 
very of his Eſtate and Effects, and in all Things conformed according 
to the Directions of this Act; and that there doth not l 
any Reaſon to doubt the Truth of ſuch Diſcovery; or that the ſame 
is not a full Diſcovery of all his Eſtate and Effects; and unleſs ſuch 
Certificate ſhall be allowed and confirmed by the | 
Lord Chancellor, Keeper, or Commiſſioners of the 1,4 and nene 
Great Seal' for the Time being, or two of the Jud- and by 8 
ges of the Qgeen's- Bench Common Pleas and & | 
Exchequer, to whom the Conſideration of ſuch Certificate ſhall be re- 
ferred by the Lord Chancellor, Lord Keeper, or Commiſſioners of the 
Great Seal, for the Time being; and that the Cre 
ditors of ſuch Bankrupt are to be allowed to be IK m 
heard, 4 Oy _ bs fit, before the reſpec- +4: 1-006 

ve Perſons aforeſaid, againſt the makin ificate 2 
Confirmation thereof. * wg " __ Cn, _ * 

That there ſhall not be paid or allowed by the , 
Creditors, or out of the Bankrupt's Eſtate, an 4 2 be al- 
Monies whatſoever for Expences for the Commiſſi- 2 . . 
oners eating and drinking, or of any other Per- fern, for cating and 
ſons at the Meetings of the Commiſſioners, or any 
of the Creditors, or others, in Order to execute or prepare Matters 
to the Execution of ſuch Commiſſions; and if any Commiſſioner ſhall 
order ſuch Expence to be made, or eat or drink at any ſuch Meetin 
at the Charge of the Creditors, or out of the Bank- « 
* pts * be difabled for ever after to WN 

as a Commillioner, or in an iſũ- iſabled ; 
8 of — U d y other Commiſi ever diſabled from being 
ate, This Act was made to continue for three The Contin | 
you and From thence to the End of the 555 8 
Seſſion of Parliament; but it was afterwards recited i | 
> mn IO of this Rs gan ph which is 4 1 my 
ing, which was continu an Act mad | 
from the 25th of April 1709. F | * Ann 
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obo * | EM led; An Ac to explainand; amend. an Act of. the 
ſñon of Parliament for preventing .Fnagg, 


Fes der 24. 9391.3 laſt i: 


00121110) ' 0% frequently; committed by Bankrupts, ] it is em 
.. deer That — Perſon WHU ſhall become a Bank 


ing away, 


3 che within:the: ſeveral Statutes made agaioſt Bankruptz 


Monies, Goods, i or any of them; Or "any other Perſon, by Or wil 


Bill, Bonds, — of t 
abrupt t che bis, 9 5 Conſent or Privity, ſhal 
* remove, |carty , awiy, danceal, deſtroy or emberi 
+ Wo any of the Goods, M es or Effects, whereof he 
ſhe, or they, or any in Truſt i for him, * them, is, or are poſ- 
ſeſled of, or entitled unto; to the Value of 200. or upwards, or any 
Books of Accounts, Bonds, Bills, Notes Papers, -ar;- Writings reli 


ans thereunto, with: intent to deftaudl his, her or their Creditors; 


every ſuch Perſon ſo becoming:Bankrapt, and being thereof lawfully 

* convicted, ſhall ſuffer: 25 a Felon, without Bench | 
Is. reo wich of C and in ſueh Caſe ſuch Bankrupt's Goods 
Gn. anꝗd Effate ſhall go eo, and be divided amongſt th 

” | Creditors.” NH. DS 

ate mußt be Chat no perſon ſhall be diſcharged from his 
e A Debts owing at the Time of his Bank or be 
Tue. entitled to any Benefit by the late A made in 
1er Amn. the Fourth and Fifth of Her Majeſty's Reign, unleſ 


the Allowance thereby given, and the Certificate to be made, be ſigi. 
ed by four Parts in ſive, in Number and Value, of the Creditors nu 
have - indy DD their Debts, or ſome others by them authorized 


theręunto. - 
Dutt "That all. Bonds; Bills, Notes or Contrafts, or 
. . AllSecurities given 0 other ee Ne to, or to the Uſe of any 
ſign a Certificate, are Creditor, to 
void. | Allowance or Certificate, ſhall be void. 
- The Commiſſioners to That the Commiſſioners, or the major Part of 
iro diſc. bi MEN” thein; ſhall cauſe Notice to be given in the Gazette, 
tors ſhall met. And appoint a Time and Place for the Creditors to 
mumeet, (the Meeting for London and within the Bills 
of Mortality. to be at Guild-Hall) to chooſe an Aſſignee or Aſſignees of 
the Bankrupt's Eſtate, which ſhall be aſſigned by the Commiſſioners 
do ſuch Aſſignee, and none others; which Aſſignee 
To chuſe an Aſſignee, ſhall be choſen by the. major Part of the Credi- 
and what he muſt do. tors then preſent; and the Aſſignee fo choſen ſhall 
keep Books of Accounts to which any Creditor 
. 1 200 5 
he miſſioners or the major part of them, 
Is gl Comp * may as often as they ' ſhall ſee Oceaſion, appoint 
Alugnee, | on — 2 hn ge the ſaid Co Or = 
art thereof, whi gnee may be removed or 
9 ee at the Meeting of the Creditors, if the 
major 


ce him to conſent to or Ggn ſach | 
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unt be as effeually veſted in ch e AD . ni the rtf AE 


ſignment Hut been made” 10 Hir z hat Way "Ai 

. Days. after Notice, refuſe or neglect to aha jb A 5 

Deiteefy ug nn; ehm every meh Ali&oce 7 

Han een 00, o be Ateridtred h "the | "Moe do hog 

Credissre evef And Befides the Valnc Sf fie Mo- 1 02 

hey Cos and Effects Which cane te iis Hands TEITY rtve 8 81 ſat 

Aſizarteat; to be Geiges drvonglt (PCA 

"Brought in any of the Courts of Recotd in 

2 88 e eee 

pat Of hem, Are ih to wy | 

ond witty fe Debtor 10 fuer Bankrups hee tHe 2) e 

Jime hall Appesr to be Hetefläry and teafönsble, and to take (54; 

reh trible Part as eat be Boten in full 'Diſrge « of ſuch Debt o 

| Aeegunt. Di zii H ew „nee A th ned 1100 oF 
That no mn (HOH 2 78 be fue! What: the .Credittts 

out upon. the Petition of any on tofe Credi- Pede FA »%_ wo ive 'Nefoxe 

tor of Creditors, unleſs the b ngle U N 

Creditor doth amount to 100ʃ. 3 watd 83 or the 81 85 two A 

ditors 1 upw O od fine or or more Creditors fo 

4007.” and upwards ; and that the 'Creditrs 2 for ſuch 4 

miffion, ſhall before ſuch Cothmillfori granted wr 5 1 - om: 

Bond to the Lord Chancellor, Lord Keep - of 8 = 25 

Commiſſioners of the Great Seal in the WATT, 

2608. conditioned for the proving ef his, er d k 50 5 

Debt; and alſo for the proving of the Party a 

Bankropt at the ſuing oft of the Commifficn ; 46d if ſuch Debt oi 

Debts ſhall not be rea due, or the Party cannot be proved to — =y 

Bankrupt at the Time; but on the cntrary; it ſhall appear ſuch 

thiflion was taken ont, fraudulently bt makeieuſly, then the fl 

' Chancellor, Lord Keeper 6r Cotmmiſſioners of the 4 2 a wat 


Minſter, 


jor nail, : 
Where the aue 


Great Seal for the time being, may upon the Peti- g 
tion of the Party grieved aſſign ſuch Bond to re- 
| com ce him in Duthages, — | 
0 Farmer, Graziet of Dfover, of Generel fe- No Farmet, i, Grazier, 
ceiver of Taxes, ſhall be deemed 4 Bankrüpt with- Dies 917 0 n 
in this or aby other Ack. 3 rupt. * 
This Ac was tem „ but aſter w rds 7 44 ud Git 
1 was contitiaed for 5 Years, from the 25th of e an. _ 
pre 1709. 3 
An Expoſttion of the 13 Eliz. 1 7. of Batktap- Expoſition of the Stat. 
&. See the whole Cafe, 2 Rep. 25, 16. « Sn wann 
„An nn. keeper r, Quafenus an un- Keeper, eatitiot be 1 
a Bankrupt 3 Lev. 309, 310. Nor a Parttier, nor pak. ade f ny 
2 Sutler, * Show. Rep. 269, 270; Ce. Who | t. 4 ll 
ſhall, and who hall not. See Dale. 686, 687. 2 
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A Shoe-maker. max Shoe-thaker may be; a Bankmptz * be ding 


YA Sd o: 55398M — 
a9) | it again in bi Car. 31. N. 
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2 4B. ral of Taxes, ſhall be Sremed N Within 
Anne, 2. ldd. 


God's 2 Sei 20715 u of: the $mtutes by K 3 
ae 1021 Ki ye 82 Bon | 
cee ' The Court will not; compel. 'Commilſſianers of 

HE of the Interrofg N. | Bakrupey, 40 give the 9 Copy of the In. 
Cries, or of his Depoiiti- terrogatories, Or oß his, Depoſitions, b ce 


ons, though he wary. Man ſwears he was illiterate, and ond not tel 
| 5 > i * = we d1 whether they wrote: his; Depo Depoſitons right Pe 


: | Hull. 8. N. B. R. 
Commiiflioners mot ; Where Commiſſioners. of Bankrupey - proxy 
ant bring. dee m an Evidencs|to-be:apreſted, and bring, him in 5 Co: 
dy an Arreſt; 4 x6 ſtody to be examined by them; this 1 is a; Miſde. 
| Miſdemeanor” , meanor, for which an 1 Will lie, where 
the Arreſt is by Proceſs iſſuing ont of. any other 


Bench, then the Court will grant an Attachment eint the Con 


'miſſioners. Hill. 3 Mc MB. RK. 
Mhere it is ſaid, that the Bankrupt's Goods are 


Wb bound 

W the WII is ſued out the ſame, Day that it bean 
Teſte, but not if ſued one afterwards: Becauſe if 
it t would be otherwiſe, es between the Teſte and Return would 
be avoided. 1 Leu. 174. f 
Gb er . Goods pl TR 9 the party 8 2 
. fore the Bankrupcy and Bankrupt, and delivered by the liberate. after he 
delivered by deten. af: becomes a; Bankrupt, can't be ſold by the _ 

ter the PanXrupey, cans W becauſe they being extended are Nas 
poſe 


de fold by the Co iſe 
oners. N ix Cuſtodia legis, ſo as the Conuzor can't di 


12 them; — tho by the Extent the Commn 
hath no abſolute Pro till the fo tle pon n the liberate, and at 
the Return of the Writ he may refuſe them if ov 

is for the Benefit of the Conuzee. Cro. Car. 148. pl. 3. 149. 

There Commiſſioners aſſign over a Debt (for 


a. pede "tal be the Purpoſe) of 100]. due from J. S. Though this 
is a Debt due upon a Jud ment, 55 1 this Aſſign- 


ment by general Words ſhall be ſufficient. F 
Ms as CUhere Commiſhoners WY) a Man to Priſon 
make a Diſcovery upon for not making a Diſcovery of his Eſtate upon 

ry upo 8 ry POI 
Oath of his Eftate, until Oath, without exhibiting of Interrogatories; this 


bice againſt him. ern. Commitment is illegal, for that they ha 7 not 


zs to draw up Interrogatories, and examine him thereupon; and if 
be ſhall then refuſe to anſwer them, he may be committed: But be- 
* a Man _ 1 1 6 Interrogatories being offered to him, 
e was upon his eas us. 1 ed b oi Court of King's 
Bench, Mich, 9 W. B. KR. 191 . 
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Court than the King's Bench. Bot if the Arreſt were in the King! 


the Teſte of the Writ; that is, where 
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purſued; the Direction given by the Statute, which 
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An Erccutor arreſts a Mat" BeforeProbate:6Fthe 

Will, but be 'ptoyGs it Before the Return of che 
'] afterwards dhe Defendaht becomes & Bünk- 


Wiit; afterwirds the Def 
rupt. And it was adjudged 


11 
1 Eretutot ade fts a Wa N 
before -Probatey burtig 

is proved before the Re. 


turn of the Writ. 
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That it was rivtthis' 1 d hehe ad 


Arreſt, but ſome other {ubleqdetic Matter whith' could make che De- 


fend; 


ga "IC. | 2 42 WY en! 

Two: Partgers it Trade, ad one of the Pe- 
8 2 Banktupt; the Aſſignee ſhall bave no ore 
than, 4 Moiety jointly with che other Partner!“ 


A Man was committed dy Commiſſioners of 


Bankrupcy, for, not anſwering of Interr atories; 
and the Commitment was, until he ſhaff. be diſ- 
charged by due Courſe of La rw. This was Held a 
void Commitment: For that it ſhould have been, 
until he ſhould have anſwered the een 
and for that Reafon the Party was diſcharged. 


"4 Bankthpt; for the Plaintiff had H6t any 
iat the Defendant at the Time;of the Aren. Mich, 34. Cor. 2. 


Cauſe of Ation'a- 


Two Partners; one is 
2 Bankrupt, the Aſſignee 
ſhall have but his Mavety:; 
113 ,R1 f463 «5h IC. 
One committed for 
not anſwering Interroga- 
tories, bntil he ſhall be 
delivered by due Cour 
of Law, is naught; It 
ſhould Have been, until 
he ſhall anſwer the In- 
terrogatories. ' © 


* 


210 B. R. So alſo where it is ſaid that * uiitif he ſubmit himſelf to 


the Authority of the tr . is. a void Co mitten. 
7 Koo ws 5 ſet forth tore, 


og; but ſee now the Stat. 
ow the Commitment is to be. — 
Note, The Party to be examined need not to 
pay an univerſal Obedience to the Commiſſtoners, 
ſo as to anſwer all Queſtions, but only what he 
knows of any Perſon's carrying away of any Part 
of the Bankrupt's Eſtate, but not by himſelf. 
ſee the Statute of 4 & 5 Anne, ante. © Was 5 
The Commiſfioners need not ask the Party 
whether he will be examined or not; for the Sta- 
tate impowers them to examine upon Interrogato- 
ries, which they muſt prepare and tender to him 


Mod. 


To What a Perſon ſum- 
moned hefere Commilſ- 
oners of Bankrupt is to 
anſwer. ', | 


'$. Med. 309. Now 


The | Interrogatories 
muſt ge nendred, 245 
2 anſwer without 


ready drawn, otherwiſe the Commitment will be void; and falſe! = 
priſonment will lie againſt them for it. 5 Mod. 368. Ante, | 


aſſumpſit. lies not for Aſſignees of Commiſſioners 
of Bankrupts for Money for which the Bankrupt's 
Goods were ſold, but only Trover for the Goods. 
ee e 
d Bankrupt may bring an Action in his own 
Name and recover, unleſs the Matter for which he 
brings the Action is aſſigned over by the Cotnmil- 


fioners to the Aſſignees. Lutw. 701. * 


- Commiſſioners. of Bankrupts cannot, after an 


Aſigament of Goods to the Aſſignees, bring in 
the Perſon who claims the Govds, to ſwear whe- 


they, are his Goods or nq : Becauſe by the Aſſign- 


ment they have executed heir Authoricy. . 
What Alterations are now made as to Bankrupts. 
See the two Statutes, one in the firſt, and the othet 


in the Second Seſſion of the Parliament in the 4 


Aſumpſit lies not for 
Aſſignees for the Money 
for which. the Barikrupr's 

ds were ſold, but 
Troyer. 


A Bankrupt may rea 
cover in his own Name, 
until aſſigned. over to 
Aihgnees. 24th 


Commiſſioners can- 
not, after Aſſignment, 
bring in the Perſon who 
Claims the Goods to 
ſwear. : 


Stat. 4 & 5 Anne, 
what Alterations ate 
made as to Bankrupts. 


G. 5 Anne, entituled, An Act to prevent Frauds frequently come 


| mitted by Bankrupts. 


Where 
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What den make-2 bee + Han bee e or morg, and 

e Fantaver: «be pays s it not, nor . within ſi 
Months next after it becomes do and the Debtar 

r ſame, or being arreſted for Debt, hes in ple 

two Months upon that or 7 Arreſi for Debt, 855 arreſted fu 

1004, or more, _—_—_— gut Al or is enlar putting in of 


| hired Bail, ſball be adjudged a Bank. 
21 Jar. tan 19. par. 2. 1 * his firſt Arreſt. 21 25 19. Par. 2. 
- When the Commilſi- Flo by the ſame Statute, Ses. 14. No Purchaſy 
brat A *f- ſhall be impeached, unleſs the Commilſion be ſy 
2 Fac. cap. 19. N. forth WATT hive Years after he mes 2 Bank. 
r 
payment to.a Bank» iy No. "Debtor. ſpl þ be prejudiced by Payment 0 


ue before Notice, is nkrupt, befare that he hath No 


1 J. 1 cp. 15, Sed. 14. 
1. may ne 2 Bank 
fuſal to anſwer 3 pon Interrogatories, and commit him to Pritg 
7 . | ith. refuſes to be ſworn, until he ſhall ſybrair an 
1 Jac, 1 us. be gxamjned. 4 Jie, 1 ech. 15, 0 
ws The. Wife of à Bankrupt - ſhall be examine] 
Ake, fe avant” her Hosband, and for not comi "ſy OT Th 
fuſing to be ſworn, {hall be committed. Mid. 
How to proceed againſt pin the Commiſſioners ſhall proceed again 
1 . the Perſon of a Bankrupt. Sce 13 Eliz. cap. 7.9, 
I Jar, 1 tap. 15. 450 Jae: J. e 15. 21 Jg. 00h * Seck. 7. Dam, 


bis Dabt to to any 


784. ir tan. 15. Mett. 14. tice that. he 1 18 Le 
The. 


May commit upon Re- U 


21 Jar. cap. 19. Sett.7. 
' Money in Execution Money of a Bankrupt Elac. an en in the 
belongs to the Bankrupt. Sheriff's Hands heing in Legit, cannot be 
diſpoſed of by the Commiſſioners. but the Backup {ball have it, for 
no Body can acknowledge Satisfaction but him. Cra. Car. 166, 176, 


148. 

We Commimoners may fell Goods without Deel 
cant inclled, but inrolled, but Lands they cannot. 2 Co. 26. 4. 1 Ven. 
E 5 Uo? Ae for Sake of bis Lande, ſhall not exte 

The r $ not exten 
of EIA to Lands bon fide conveyed by him before his 
tend. Bankrepcy ; but it ſhall extend to Lands Auer 

13 Eli. cap. 7. to the Uſe of himſelf or his Heirs, or of ſuch who 
pere ee to this fraudulent Purpoſe. 13 Elz. 


. Where a Conveyance is made to his Children 
Veyances, —_ ”"" 1 or he transfers his Debts in other Mens 
| except upon the Marriage of a Child (both 
* Parties ing of Age) or for fame valuable Con- 
fidexation, the Commiſſioners may ſell. 21 Fac. c 19 
{0 Leaſe ionoralh renew The Leſſor cqvenants,-with the Leſſee an 
f Son Afgnecs to renew, the Leſſee becomes A 
the Commiſſioners aſlign over this tinge their Affignment is void, 
it not beivg aſſignable. Cbavc. Rep. 21, It is there 
Quare whether they can ___ over an Equity of 
Nedemptiop. | 


W Equity of 
Redemption is aflignable. 
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e to the Quantity of his Debt. 13 45 + 4 
ſes. 2. the 1 
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2 75 declare how they haye be 
render the Overplus to *the Bit; 


ar Creditoz within Gor Months, or befor Di- When Creditors may 
ſtribution, may come into the Statute. r Jac. c. 13. ein. 
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3 . — that is the Con 
betwixt the Buy ſo much ous. 
and you ſhall give e me ſock u Thing: KY there is no mee by 
twixt buying of a Thing for Money, and for for be beym exchangs 

Thing for another; but if there be a Time ſet for of Mo 
ney, then the Ny hath an Intereſt in ones 3 7 bon th 


un. ie] Conſideration diſſe 
t < c iflolve 
A Bargain made by, Parol only, an a ain made f rol. 

pany lb cir "Paſch. 24 only, 7 R. ie Pagan 7 , 


the 


Dne may ſell his Privil e given him 
| 8 — hs Law as his Birth-right, as ebe Subj 


„for 
Lav 33 his <orite Mag a good Conſideration. (Trin. 24 Car. B. R.) For it 
ſhall be intended that he hath a ſufficient Recom- 


pence for it, and fo hath no ALY * by it; but Quere, 


what Privileges be may fatto 


1 Baronet. elcent, levied a Fine of his Honour to ano- 


| er Gentleman, which Gentleman, to whom the 
Fine was levied, enjoys it to this Day, and takes Place in Seniority 


from the Date of the Patent, as if it had been * to an Anceſtor ak 
of his own. 
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Bargaty and Salt 


No 1 2 . Theenenly no. Inrolſ ent taia Bargain anale 
e Nears, ene eee en 11 
8 pal 1 1 261d eit! 4 =. Fat Da ery 
Where the Deed ma If ande! are. paſſe xd for M 


ought. to be rale but if/ 
ral A Aton, it will paſs without Inrollmentocyt 
20 1 Lev. $6. per Tias. And 2 Diverfity\takea, where or 
is * of the expreſs Conſideration, andi where not: 

Where the Words ate. Ove! ail Mong, Gran 


Mew, confirm for . for Mainz, cove 
Ms if the- he 0 401% inrotled,':th the 
| 1 ſhall paſy., 3, Lens, Coſe 39. Gre El 168. fl. 2 
. By the Word. pr, BY the Word Devi, if © Deed be incalled, and 
for Money and Taroll- there be a 4 ion of Money, it will pals 
W 4 Leon. \Caſe 224 ain 
. A Bargain ana Sale, A Bargain and Sale is made og a Reverſion, and 
Fines levied, ſhall paſ before; the Inrollment à Fine is levied, ar;/arFeof. 
by:the Fine. | ment made by the Bargainor to the Bargainee, then 
the Deed is inrolled.z. the Queſtion was, Whether 
it ſhould take Effect by the Deed, or Fine, or Feoffment?. If by che 
Deed, there needed no Attornment of the Leſſee; if hy the Fine or 
Feoffment, the Leſſee muſt attorn: Adjudged, that be ſhall take 1 the 
Fine or Feoffment, which, are Common Law 2 and th they 
ſhall be preferred. Hina Caſe,. 4 Rep. 70. b. 71. 4. ie 
ge and Sa A Bargain and Sale for was wade, and 
rolled, and Livery after- 4 Letter of Attorney in it to make Livery, the 


OW, 


. wards, how it ſhall pak. Deed is inrolled; a Month aſter the Inrollment the 


Attorney makes Livery, the Bargainee ſhall be in 
222 Inrollment, not by che Livery. 3 Leon. Cue '39- ba  allo/in the 


of a Fine. Rep. 70. b 3 8 of 
in and ks iting in an Indenture, That J. S. was 


| e bound fo for him in 2 Reeognizance of 5007. he for 


bound for divers Confiderations. bargains and] fells to 


otherwiſe by Covenant Mg found to be: paid ;; it was adjud that 
10 ſtand ſeiſed. 1 was void. Ale, if he had 1 the 
Bargain and Sale was becauſe the Vendee was bound for him, yet 
that had not been good without apt Words. to raiſe an Uſe: by, way of 
Covenant to ſtand ſciſed. : Cre. Elix. 39 4. N. 19. 

2 Tf a Man bargains and ſells Lat e be is 
nuch 2 Feten, the = ſciſed;; the Bargainee: hath, preſently ſuch a Poſſeſ- 


he may Leer rm ſefion, that he may i ;attorn, releaſe, Gr. 


Treg Heh pda but. he cannot upon. this Poſſeſſion bring Treſpaſs 


withons an: aus] Entry, ar the Deed ſealed. upon 
the Land. Carter's Ren. 65. 1. eie. 


— 


er _ ther is in Poſſeſſion, and claims Title to them, this 


r d ale is not $00d, becauſe it is a litigious 


; j4 £13071 © 5 | hh 
4 2 3 2 Urt. 4 AJ 


Where « Bargain and Jf one bargains and ſells Lands, of which ano · 


1 47 and 1 


him, es Vere bh him and his Heits ; the Deed is inrolled, and no 


1 kj e 
0 if «f doniegu H: 3 
1 the Lay 4." ee 
e ei Lacy, en f hs PU 
rs Le r det 
ci wy lag teDced yppn W . 
rg thereat upon the —_— 
Ir open 13 the Bargainor had 2 good 
Sir 93 12118 agw © e 


e 8 the Pucediſſes, Wake the Birg: . | 


7 + 


Death: of 2 jinoniamd pos Se ſhall ee by" th 
jor ah th Noyes bak — 9 fee hall be void 
* in Fa th Grant,and the abendum be void. 


Sale 25 Ld Term granted. Ey bim 4 pirgaininnd Ste of 


is good wich- 2 Term, made by him 
| wiv os But) Who was ſcired of the 


1 
L ' 145 jk . * 4 made by an yr if 
.eliee, formerly, there muſt e 
ae is no? ever, uted b "the Se te of Al, * fl 
HD goa ates only 2 2 & Grantor ig oſeiſed, Fi 3 , 1.2424 de 


MY iiign iT. B 10 Nee we 4 8 beg „ wnld 


12 105 1075 and, 


Pos! 93 is now ſupplied ba 
ten 4 & 5 Anne; which ſee in Title 45 5 Are. 
aftomment. Oh and Ute 


Tena n To Deed. rants all. his, Eſtate Of Grants, .and Bar« 
1 he 15 al 13 dune all ig ee 555 TI 75 . 2 : 


Keilin e l the Grantez 
Life of. the mus u Tail: 


ment of his Lands: For his fits & that he could grant, was you's for 
his own Life; but if he had taken upon him to make a Feoffment of 
the Land, there it would have been a Diſcontinu- , 
_ : Becauſe he did more than by Law he could r 
Che Statute of Iurollments ſays, That a Deed of When and how a Deed 
Bargain and Sale ſhall not veſt, niels it be inrol- ve“ in and Sale _ 
led ; and when it is inrolled, the Eſtate veſts not 
by the Statue of Inrollments, but by the Statute of 47 U. L 16. 
Uſes preſently. Hob. 136. Cro. Jac. 408. 
Jf ſeveral ſeal the Deed, and but one acknow- If only one acknow- 
ledge it, and thereupon the Deed is inrolled.; this — 1 „ 
is a good Inrollment within the Statute. Style 462. 
The Bargainee before Inrollment may ſuffer aRe- May ſuffer a Recovery 
covery, and this is warranted by the common Pra- ore Iaroliment. 
ice.” x i Veni 361. 


”" AT de 


1 
was after he Bargains Beh; y 
and ſhall veſt ab o by the 15 0 5 io gx 
1 But a Leaſe made by Barga nee ore Inroll. 
r ment, held not ho be e Co. Car. yo: ; But ſer 
. Bargain and Sale, you mul 


1 Veur. 360," 36 ON STU, 
oy wheres it was iurolled. Cro. Fac. 298. 

| In pleading of a- Bargain and Sale where no 

Conſideration of Mo- Con fideration of Money is expreſsd, it ought to 

ney is erpcef dl. + befup by an Averment, that it was made for 

but if the Deed men» Money 3 for the general Words, for divers good Con. 

tions a competent Snm „ will not do. But if the Deed mention 2 

of Money, it will de. competent dum of Money, it will do. Mo. Caſes 777: 

Muſt ſay, that it was Alſo you muſt ſay, That it was inrolled within 

inrolled irs ex Meaſes. fix Months; for debito modo ſecumdum formam Wa, 
will not do. r 

Pan bargains and ſells his Land for Money 

Deed enrolled to another in Fee; Habendum to 

＋ of any but the the Bargainee in Fee, to the Ulſe of the Bargainor 

8 for Life, Tail, or in Fee, or to the Uſe of andther; 

The uſe is void. © this Limitation of the Uſe or Uſes is void, and it | 

' ſhall be to the Uſe of the Vendee in Fee, "becauſe 

the Conſi deration and Sale 927 the Uſe tc to be in him only. Ben.. 


Nep. odd 62. 
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How to plead a Bar- 
gain and 804. AW, 


How to plead it, obere 


Eo nd Sale 
b Pargin and Sb 4 by 
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Ses Outlaw. ib 4 * 
* Pleas and Pleadings. 2 r 3 
0 2811 9184 115 WEE N mri. 1 a 
an s uben the Detendant in any Anton Ts od 
pleads a Plea, which is a ſufficient: Aciſwer, 255 no nom 
N n. the re e the Plaintiff fox | * 


' 4 > F< 
9 * e e 4 * b 4 * 
er 


„ e e Im 


1 Plea in, Bar which 3 xls. he Ari ol Plea in Bar muff. 
Liber to, all the, Matter contained in the Plaintiffs caffe all at 


Declaration, is not a good Plea. (21 Ce. 1. B. R) * e 


. If it anſrver 55 all the material Matter of it? * 1272, 
| appears by the Matter of the Declaration utanferad; at the 

a has Cauſe of Aon, nenn what the Det 
has ſaid to the contrary. _ „ into! 7 
. the Plaintiff reply to. th Defendant's Plea i in © Riphicatian to the "De 
Bar, this Replication is a Confeſſion in 2 Lay, that fendany's\Pleg in Bac i. 


a Confeſſion © tlat 
1 Plea in Bar 1 is a good, tho it be not ſo 


upon Demurter. 
da 


mürring to the ty For infuficient Plea by replying to it. 

1 ene Plea in 125 ought 1 45 an K Conclu- FI: Inv of 
lofi 7 praying udgment, Si AFio, 1 R 1 
pr, N Lyford *C Che t, * of) pk fn Bar. TT 


1 Plea in Abatement. of Ancient Demeſane,: Se. Whera Plea in Abate- 
mult be pleaded before Imparlance, becauſe when dent ought to be pleaded 
the Defetdant imparls, he admits the Court- to n 95 
Juriſdiction of the Cauſe. . | 

A Bar to a common Intent is good. Keil. 33. 5. Bar to a common In- 

There a Man is barr'd in any real or perſonal 1 | 
Action, by Judgment, upon Demurrer, Confeſſion, Once barr'd by Verdi 
or Verdict, he is barr d as to this or the like Aeon derer * 
tor the ſanje Thing for ever. 6 Rep. 7. ; 

A Judgment for the Defendant in Treſpaſs, up- , ARecovery in Treſpaſs, / 
on a ſpecial Verdict, is a good Bar to an A8i0n 6 goo ar in Troner. ..: 
of Trover for the ſame Goods. Show. Rep. 146. See 
8 ra 169, 170. and Raym. 472. ſeems contra. 


N 


* 
* LY * 


* "af 


Altho' 


1 3 


212 . War is tion. 


| Where once a Bar, -Altho' once a Bar in a perſonal Action is a {Bar 


uud ever a Bar holds not. ual, that is to be underſtood when it is a Bar 
Where a wrong Action 2 Where 
—— 2 ac. 15. N. 20. or a e Action "OP 


| Go, hs. 663. 
KITTS 


— recovered in 
1 


8 wo was brou 1052 there. wa 

in ti Declaratibi Nr 8255 

Brescheid 4 . Re 08 þ 

Fault in the Declaration or. 4 Demürrer, : Jedi 5h 

and not upon the Merits 7 

of the Cauſe, 000 per Billam ſed pro 5 clamore fn fit inde i 
ſericordia ; afterwards the Plaintiff, brings another 


. —— for the ſame Matter and aſſigned the Breach, 8, it ought” t | 


be; whereupon: the Defendant pleads" the former Aion brought, and 
that it was barr'd by the Jadgmente' upon the Dechurrer.” The Plain. 
tiff replied, That the Judgment was not given upop the Merits of the 
Cauſe, but upou a Miſtake in the Declaration, in not ſaying (and 6 
ſet forth.the-Cauſe,)., The-Defendant''demurred, altedging, That, the 
firſt, Judgment was a Bar: But the Court gave Judgr nt for the Plajn- 
eiff; Coppin and Sloymiaker:; paar Prong? 847. R R. Bo 
9371. 1 Med. 207. 2 Mod. 42. 
nen Mis Maxim, That the Life of a Man ſhall 
W 2 good Never be twice put in Jeopardy for one and the 


lea; and where not. 


Foits _ aittsd or convicted for the ſame Offence, is 
Plea; ; yet this is to be intended of a lawful Acquiteal or Con- 
vidion: For f it were not lawful, his Life was never in Jeopardy; 
and therefore where an Indictment i is inſufficient, the Part mas ne- 
ver lawfully acquitted z_ for when an Offender is diſcha an 


inſuffieient Indictment, there the Law bad not its 


85 e End, _ "00 Life of the TOY in 1 Jopanty: Co, 


| mb and why. 4 Re. 4 


ficient in Matter, and e by by it, that + Plaintiff, Hath ww 
only, how Cauſe of Action, which is not avoided by the Bar, 
Judgment ſhall be given for the Eat upon the 
e& of the Bar; but if the Bar be ſufficient for the 


Matter, but inſufficient for the Form,” and there be no Demurrer upon 


it is to be. 


it, but a Replication, there no RP ſhall be taken of the Defect of 


the Bar. Popham 42. 8 
4 : Os: EEE Che 


A e 


ſame Offence ; and this is the Reaſon that Auer 
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0 
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4 
* 


Bar in Action. 


che Rule in perſonal Actions, once barr'd and 
ever bart d, 2 ti intended where it is a Bar to b 
the Ri here the Action i is miſconceived. 
Co. 6. 

Jf an be « if 9 h utlawry. muft 
fendant im 7 Pe in Bar, and 
Imparlance P exe if Abatement. 


that the Plaintiff is outlawed, the 4 bein in Debt: : 4 
lawed Perſon cannot take Advantage of the 4 ſo long 5 1. 
nues outlawed: But if the Aﬀiqo ere in Treſpaſs or Caſe, it muſt be 
jeaded in Abatement 1 e when the Action is in Debt, it 
s reduced to a 20d g e > 1 5 Deht is forfeited to the King, and 
1 — the bran 14", N ſo where only Damages are to 
Ubere a Plea in Bar contains a Title ere de Where de lriuria. ſos 
ſo Tort ſans tiel canſe, is 2-08 hty ro ation, 0 dg bg) an 1 Replica 
2 Lev; 307. See Title De Jnjtitwm din propa. © 
The Plaintiff pleaded i in Bar * Conhſance 1 in a- Whete Conuſance in a- 
nother Replevin, and naught; betauſe he had not roter Replevia pleaded 


averred, that the other Conlanye; was with = 
Maſter's Conſent. | 


A Bar not anſwered, avoided or traverſed, was A Bar muſt be an: 
an Exception to a Replication. Latw. 1342. And 8 avoided or con- 
allowed by the Cott to be: good Excfptigh. = 


1 Mis 77... 11% 1 0 452 506 A ; 0 f 
A Bar ouglit not to be anſwered by — [Hows Ba . ck 

Leg. Mn Hof 2 28 is * F tt be aulſifeted. eh 

. Whereche Bar is paugbt, yet if the Plaintiff ſhews if 
no Title in his Declaration, he ſhall not have. udg- 5 par ho cllough 
nech . F A ol — 5 Ba Kr * not dE no good, 
in an ump ſit A 1 
in Debt for the ſame; Thing. Co. 4 2 good.H oy 4115 io of Afr: 


In Debt for Rent u upon'a: Leaſe or: Years, the 
Defendant may: im Bar a Covenant, that the 1 We, — 
Leſſee ſhall deduct ſo much for Charges; for the Aion of debe as 
Covenant being iu the ſame Decd and 'executory, - / = 
is pleadable in Bari ito avoid Circuity of Adtion. n 
E. Decaration to faoey and the agi de. ir 8. 
A n the Plaintiff eh 
murs to the Plea in Bar, "which he confeſſes the 4 _ — Bev 
Fad, if well pledded;' he is eſto 


rcd and Me: _— 

ſtal-have: no other Action. 1 Mad. 207... 0 . 

the Plea is ndt god, it can be vo Eſt oppch; but we "Phitif may 

r dat bo Fo] offs 15178 97 407 
d without a judgment ent upon it, 

cannot be pleaded in Bar: ot anothar Aktion. * . Ub 

2 Brownl, 122. 011% 
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No Feme-Covert can 
be barr'd of her Free- 
hold, without due Exa- 
mination, 


N 
with mne appear, and her Charges tendred; if ſhe doth not 

band hal beet.” appear, ber Husband-ſkalt be fed upon the gts 
tute for her not appearing. Dr 1a, 123. 

Cro. Car. 376 to 388. Hebe n wth, 

1f. Feme-Sole be in- I a feme - Sole be indebted ta J. S. and after - 
woc de ted pine vien ward the Feme doth marry, this Debt is become, 
her Husband; and if the by the - grits 16 Bu Debt of the Husband and of 
2 Fenn the Wife, viz. the proper Debt of the Wife, and 
ter his Death. Put ir the Debt of the Husband in right of his Wiſe, and 
Baron be not ſued in the the Wife muſt be ſued for this Debt joimty with 
ee Uebel for it after. her Husband ; and if the Hudband:die-pendirig the 
©, -+ Suit, yet is not the Debt gone; but ſhe may be ſued 
for it after the Death of her Husband ; but if the Husband be not fued 
for this Debt during the Life of his Wike;” be can nerur be ſued for it 
7 her Death, Pcb. 24 Cay, and Trum 24 Car. Bi N. by a nen 
n. een ami 5 


RU 1 1 rather! 


j tecovered 
2 5 E=z 


aga 
dar fe and Ley ray al them, ble Ex- 
ecut iam hut before Execution the ie died, and ed 
afterwards upon a Scire — againſt the Husband. 
er 


Judgment, the ] 


usband 
O Raw's Caſe, in B. R. 4 Fae. 24. 

„ 2 — be ſued out againſt Husband and 
Wife, and the Wife only be arreſted and detain- 
ed in Priſon, ſhe (hall file a Common Bail, and 
have a Super ſedeat to diſcharge her; but if her Huſ- 
band only be arreſted, he muſt appear-for himſelf 
and his Wife, Per 
The Husband hall not have an Action ſingly 
by himſelf for the beating of his Wife, unleſs he 
lay a per quod comſortium amiſit in his Declaration. 

The Uſage is, in a Common Recovery ſuffered 
by Baron and Feme, to ſve- out a. Dedi»us for the 
taking of her Examination, as in caſe of a Fine. 


10 Rep. 43. - 


cognizance or Deed to be inrolled, it is void 2s to 
the Feme, becauſe there is no ſuch Writ" 
againſt the Baron and Feme ; -whereupon t 
may by. Law be examined. ro: Rep. 43. 4. 
And none have Power to examine a Feme-Covert 
without Writ. 10 Rep. 42 6 01 
Nn Action lies againſt the Husband for Goods de- 
lirered to his Wite, if ſhe ufoally bought Goods, 
and her Husbaud paid for them; or it i — be in- 
tended or proved that thoſe Goods came t6ithe Huf. 
bands We : Forthen/be hath the Benefit of them, 
71 in Honeſty and Juſtice ought) to pay for them. 
« 4, 5. 2 Lev. 16. 
"Bp. the Cuſtam of London, u here the fette trades 
by herſelf in ons Trade. with which her Husband 
dom not meddle, and buys ant ſetls in that Trade, 


teme 


ſued only againſt the Feme. Cro. Cas. 68. pl. 


If Baran and. Bee, acknowledge a Statute; fe- 


there the Feme ſhall be ed, and the Husband named "IK 
Hropity ; and i Judgment be. giuen againſt * Execution ſhall be 


277 


e 


2 A 


 -— i 
&i i 

is fut Ou 14 75 

band and Wi 


ber wan 2 f. after- 


ce Judgmen was 1 


eupon, and upon a Writ of . we | 
ment was affirmed, for that the 
by the firſt Judgment quod hebeat Exeemtionemt. 


ele again bus 
20d. Wife: Wife 
arrefted, ſhe ſhalt have; 
S*perſedeas; © But 


ee e be a 


Per Magi fru Live ſay, & aliot. bc. Paſch. a 21 Car. 2. 


Husbaud cannot — 
Action alove for beating 
bis Wife, unleſs he lay a 


per guad conſor tum n 


teme examined ups 5 


a wrap 


100 Pradide: 2 


ande or Need acknowr 
ged by Baron and 


ag Ferme to be inrolled, ſhall 


bind the Feme, and 1 


Who may examine a 
Feme-Covert. a 


2 Action lies agaigſt 
the Husband for Goods 
delruercd to the Wife, if 
they. 2 to his Uſe. 6 


What.the Cuftom of a 
Feme- we Merchant * 
Londen is 


for Con- 


The: Queſtion was, Whether the Widbw e mee © Widow, 


:Davies, tho waz the Daughter of a Peer. 
nds 


kerzen 
ſtould have tbe Jewels ſhe irure in id nw Husba 


Lite time as 2 or noꝰ The Curt was 
#11 


who is a Daughter of a 
Nobleman, ſhall | have 


Pat aphernalia, 
'$ 77 ; 7 "OY $1 


divid ed 5 


divided; and I cannot find any 


Will dad marries; Leaſe Leaſe continues till, and i is not determined. 's * 


Notice of the Marriage that this was no Payment, t 


* 


rege Executiix#6t to A eme ⸗Covert * ſhe « can do nothi 


Baron and Feme. 
Judgment in it, but i it das very we 


216 


afgued on bort Hides the Bench. — 43. Pl. 8: to 340 t 
the Parephermalia are.” Me Me. Caſe 354. > Mohn $ 


'A Bond is enter'd into to Hoaband» ant Wie, 

1 the Husbatid dies, andithe Wife ſufvives him ; the 
into to ber arid ber Wife ſhall have the Bond, and nbt the Executon 
Habanl. of the Husband. Tris, 34 Car. 21g. R. Dal. 84 4.27% 
Alſo the Husband may ſue the Bond in his own Name, or Join his 
Wite with him at his Election. Dat. 84. pl. 37. zal. 

A Feme - Sole hath a Leaſe Weben and takes 


bene se Nog 2 Husband g the Huzband hath by the Marriage ful 


nd 16 
der Meade R. Power to diſpefe of 163 ay, hefe ſbe was kr 


real. cutrix to her former Husband. —— 319. pl. 1. 
Cro; El. 6.) and if he ſurvives his Wife,” he ſhall t againſt 15 
xecutors. But if he makes no Diſpoſition of it, and is Wife ſurvive 
im, it remains to the Wife. Hob. m= Co. Lite. 46.4, eee at the 
End of this Title. b 
Baton and Feme Joint-Tenannts: for ei 
. 1 Nat Years, the Baron by Indenture lets all the Land 
Baron leaſes it to com- for ſeventy Years to commence immediately after 
mence at his Death, and his Death; the Baron died, and the Wife ſurvived: 
geg eme were Late It was: held to be a good Leaſe, and did bind the 
for Lives, Remainder to Feme,; Cro. El. 28. pl. 2. Ppbam 4, 5. But where 
che Survivor for the Baron and 8 were Joint - Leſſees for their 
Lives, the Remainder to the Survivor of them for 
Years, the Baron grants over this Term, and dies; this Grant is void, 
becauſe there was 5 either of them to eee until ther 
was a Survivor. Poph. . IO. eo: 4 
a | be Marriage i ” ana olute Gift of all Chattes 
a rag han Ch perſonali in Poſſeſſion, whether the Husband fur. 
ſonal in Poſſeſſion. vive the Wife or not. C. Late, r 6, Cro. Jac. 318, 
$ UI | . pl. I. Gro; Car. 45. A 
Coverture tempore . A Moman brings a Writ of Error, and aſs ns 
be aſſigned for Error. for Error, That levationis Aerrele ſne we 
operta rum vir. The Defendant in the Error de · 
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Abatement at rt. HR. taco 
fa: Feme-Sole leaſes: at will ang mavries, the 


'Feme-Sole leaſes at 


continues. IO. 4. 


„ peme mates a Leaſe, d Feme makes 2 Leaſe, and takes Husband-and 


and 3 15 marries, and receives the Rent of the Leſſee; (he 
to her 1 

of os. Kane * 1c having no Notice of the 9 And rſar 

Paymeng.to.a.Femes Payment to a Feme-Covert: Jindovtrix was good: 


Cro, Juci 8 ty. ple 27. 
„Prejudice ker Husbaud. tothe Prejudice of her Husbandl. 5 Rep. 25. b. F 
Hutbind tray releaſe. Feme Covert Executrix cannot. ſue ds: her 
Husband, and in all:Gaſts as to all Matters of Record the — 
ban 


; bas 71 1 


overtExecutrix is good. 


-Der 


murs; and adjudged for him; becauſe the ought to have pleaded: 995 


r CQCMmCT”T v=—rynos© 


rn 


er 


Baron and Fenie. 


Caſe of Monſon & Hours, Cro. Car 


on a Seiri 1 


und, and a She ee and a 

— objetted, That the Feme could have Ly wig 
fee void: But adjudged good; 

in t 


Caſe, if the Husband had firvived the Wife, he 
ſhall be urge z and when ſhe dies, her Husband 
ſhall be charged; 


An Athlon is brouglit againſt a' fingle Woman, 
who pending the Action matries: This ſhall not 


abate:the Action ; but the Plaintiff ſhall, notwith- 


Execution againſt her, and take her in Execution 
by the Name of a fingle Woman, according as the 
Action was commenced againſt her. Trin. 12 V. B. R. 
An Ation is brought againſt a Feme- Sole; pend- 
ing the Action ſhe marries D. Judgment was gi- 
ven againſt her, and a Ca. Se. ſued out thereupon, 
upon which ſhe was taken: And reſolved that where 
2 Woman is found guilty, and before Ju 
takes an Hasband, the Ca. $4. — — be ſued out 
zgainſt her Husband. Co. 4 
an 


A Feme-Sole brings an 


recovers, and 


pleads this at the Day in Bank ; ſed non dllocatur ; 
2 the 1 hath no Dy to Plead it. Cro, 
732. pl. 1 

2 Ban ws. his Wife recovercd i in Debt in the 
Right of the Wife, the Wife being dead, the Huſ- 
band may ſue out a Sciri Facias, * have Execu- 
tion: Becauſe by the Judgment it became his own 
Debt, due in his own 7 ke. 1 Mod. 179, 180. 
But where the Feme was 
and her now Husband recover, as her being Ad- 
miniſtratrix to her former Husband, and then ſhe 
dies; her now Husband ſhall not ſue out a Sei fa. 
upon this Judgment, but the Duty remains to him 
who takes out new Adminiſtration in Right of the 
Inteſfate. Ceo. Car. 208. pl. 2 

ACaoman who was married enter'd into 2 Bond 
a Feme-Sole, and ſhe is afterwards ſued as a Fe- 
me. Sole, and Pian Non eſt factam; (he may give 
in Evidence upon Nom eſt 
the Time of the ſealing of the Bond; and that 


oblige her ſelf N B. R. K 
. 


1 ouglt to be a Party, but not as to Matters of fad. 16 H. 5, 
ban 10 1 But her Husband 8 releaſe. id. But ſee a 


9, $26. where a Feme-Cayert 
was Exceutrix 2 2 a ind bis Husband and her; and up- 
Baron and Feme, and a Devaſtevit 


nt thereupon : It was 


ſtanding the Marriage, proceed to Judgment and 


before the Day in Bank marries ; ; the Defendant 


fackum, der Coverture, at 


217 


and therefore the 


for the Husband being charged 
Right of his Wife, Judgment: ſhalt be againſt both and in this 


The Husband ſhall he 
charged for his Wife's 
De vaſtavit. 


A Feme Sole marries 
pending the Action a- 
gainſt her, this doth not 
abate the Action. 


She may be taken in 
Execution as a ſingle 
Woman. 


A Woman takes Huſ- 
band after Verdi and 
before Judgment; Exe» 
cution ſhall be 2gainft 
her in her maiden Name. 


againſt her and not 
. 1. Cro. Car. 232. 


A Feme Sole recovers, 
and marries before the 
Day in Bank, the De- 
fendant can't plead this. 


Baron and Feme reco- 
ver. in Debt: Feme dies; 
m— may ſue out re. 

4 


Cro. Car. 208. pl. 1. 
dminiſtratrix to her Husband, and then ſhe 


But where the Reco- 
very is as Ad miniſtrattix, 
the Husband hath no- 
thing to do with it, 
but it ſhall go to the 
Adminiſtrator de bens 
non of the Inteftate. 


Feme-Covert enters 
into a Bond as a Feme- 
Sole, it is void; and ſhe 
may plead Non eft fadum. 


ſhall make the Bond void: For a Feme-Covert cannot do any Att to 


There 
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upon a Judgment a- ' 


painſt them upon Nox eſt 
afFum, it muſt be quod 


caplantur. 


9 


A Feme-Sole makes 


her Will, and gives her 
Lands to F. S. whom ſhe 
afterwards marriesz and 
then dies; the Will is 
void. | 


A Feme-Covert can- 


not ſubmit to an Award. 


How far another may 
do it for her. 


Baron and Feme. 

When Judgment is againſt Baron and Feme, yy, 
on a Bond of the Feme, upon a Verdict agaiqj 
them upon Nos eſt faFum, the Judgment muſt þ, 

againſt them quod capiantur. Cros El. 387. pl. 3. 
Co. Fac, 440. See Title Judgments. . © 


A Feme-Sole makes her Will, and deviſes her 
Lands to J. S. whom ſhe afterwards marries, and 
dies in his Life-Time, the Will is void. 4 Ry, 
80. .& Sie $a noun: "; 2 


A Feme-Covert cannot ſubmit to an Award. 
for the Submiſſion is a free Act: And the Will g 
a Feme - Covert is ſubject to the Will of her Hul. 
band, and ſo is not free. But another Perſon my 
ſabmit to an Award for a Matter which concern 


the Feme, and be bound to the Performance of it; and ſuch a Sub. 
miſſion is a good Submiſſion in Law, for it maybe he may receipt 
Benefit by the Suhmiſſion; yet if he do not, it matters not. 


The Husband nor his 
Eſtate liable to a Fine 
upon his Wife, but a 
Capias pro Fine muſt iflue 
out againſt her. 


The Feme in Couſide- 
ration that the Father 
would give 10 & more 


for Portion, promis'd to 


re-pay it after Marriage, 
void. n 


The Husband ſhall not be impriſoned for the Fin: 
of his Wife, neither ſhall the Fine be levied upon 
the Goods of the Hasband, but à Capias pro Fin 
ſhall iſſue out againſt the Wife: Becauſe it is meer 
ly perſonal. Mich. 5 V. & M. B. R.' 

The Daughter promiſed her Father, that if he 
would give her a Portion of 804. that ſhe woull 
in a Month's Time after Demand repay 10 J. ſhe 
married, and the Action was brought againſt her 
Husband and her for the 101. and held to be an 


unlawful, deceitful Conſideration, and void. Cro. EL 974M. 


The Husband ſhall not 


be puniſhed for theWife's 
Misfeaſance. 


An Action lies againſt 
Baron and Feme, for the 
Feme's not appearing to 
give Evidence. 


here an Husband ſhall be puniſhed for tbe 
Misfeaſance of his Wife, and where not. 9 Ry, 
from 70. b. to 71. 6. e 
Ulhere a Feme-Covert is ſubpenaed to give Evi 
dence, and her Charges are tendred to her, if ſhe 
neglects or refuſes to appear, an Action lies againſt 
her Husband and her upon the Stat. of 5 Eli 


cap. 9. 1 Leon. 112. Caſe 166, See Title Witneſs, - - 


A Ferne-Covert cannot 


take any Thing by a Gift 


from her Husband : 


But the Husband may 
deviſe or ſettle to the 
uſe of the Wife. 


An TIndenture ſaid 
to' be made between 
Baron and Feme, but 
not ſealed by the Feme. 


How it is where the 
Baron ſeals and delivers 
in the Name of the 


i eme. 


A Feme-Covert cannot take any thing by a 
Deed of Gift from her Husband : But an Husband 
may ſettle an Eſtate to the uſe of his Wife, which 


is to take Effect after his Deceaſe. Co. Lit. 3. 4 
But ſhe may take by the Conſent of her Husband. 


An Indenture is ſaid to be made between Baron 


and Feme, G. when really the Indenture was ne- 
ver ſealed by the Feme. How far this ſhall be an 


Eſtoppel, when recited in a Condition of a Bond to 
perform the Covenants, ſee Title Eſtoppel. 
It the Baron had ſealed and delivered it in the 
Name of the Feme, it had been good during the Life 
of the Baron. Cro. El. 769. pl. 12. 7 


8228er rr 


Baron and Feine, 

It Baron and Feme by Indenture bargain and 
ſell the Land of the Feme rendring Rent, it had 
been a good Deed of the Feme; becauſe ſhe might 


have accepted the Rent, and affirmed Deed. Cro. 
El. 769. pl. 12. | 1 


Baron and Feme, the Feme without her Huſ- 
band (which ſhe may do) ſues in the ſpecial Court 
for Defamations, and had a Sentence and Coſts; 
the Husband releaſes the Coſts, (which he may do 
if ſhe lives with him) but can t bar the Suit, quoad 
reformationem morum. Cra. Car. 222. pl. 9. But 
when the Husband allows his Wiſe Alimony, he 


can't releaſe the Coſts, becauſe: they are out of the 


imony. 5 Mod. 71.  * reg] 
* Yan and Woman enter into Articles to each 


other, and the Man enters into a Bond to a third 
Perſon to perform the Articles, the Man and Wo- 
man afterwards marry, whereby the Articles be- 
came void. The Boud notwithſtanding ſhall re- 
main good, and the Husband may be ſued upon it, 
and obliged to pay it, or ſo much as the Quantum 
dampnificatus in the Articles ſhall be; and'the Lord 
Chief- Juſtice refembled this to the Caſe of a Man's 
being bound to permit his Wife to make her Will : 
Although the Wife cannot make a Legal Will, 


Will as ſhe makes. Hill. 5 W. & M. B. R. See 
(ro. Car. 219. pl. 5. See Cro. Car. 376. ph. 2. 

A Pan and a Woman agree to marry, and they 
enter into a Deed in Writing (Note, not entred in- 
to to Truſtees for the Feme) that the-Feme ſhould 
diſpoſe of the Rents of her own Eſtate (which was 


Joo l. per Aunum) during the Coverture; they mar- 


ry; the Husband receives the Rents and dies; 


form ſuch Will as ſhe 
yet the Husband ſhall be obliged to e- ſuch 
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Baron and Feme ſell 
the Feme's Land, rend- 
ring Rent; this may be 
a good Deed, for ſhe 
may accept the Rent, 


aud affirm, f Deed., 


A Feme may ſue in 
the Spiritual Court with- 
out her Husband, _- 

But he may releaſe - 
he Cofts, but nor the 

uit. * Fc 


Unleſs he allows his | 
Wiſe Alimony. = 


A Man and Woman 


enter into Articles, the 
Man becomes bound to 
a Stranger to perform 
the Articles, they mar- 
ry; the Bond remains 
good, and the Husband 
may be ſued upon it. 


A Man is bound to 
rmit his Wife to make 
er Will ; though ſhe 
cannot make a Legal, 
Will, yet he muſt per- 


makes, "7 


Marriage determines 
an Agreement. made by 
Baron and Feme (with- 
out Truſtees) before Mar- 
rlage. 


the Feme brings 


her Bill. in Chancery againſt the Executors of her Husband to 


pay her the Money received by the Baron: But decreed that the A- 
greement made by the Baron before the Marriage was by the Marriage 


determined. Chanc. Rep. 21, 117, 118. 
A Man enters into Bond to a Widow, whom he 


courted, with a Condition that if he ſhould permit 


ber to make a Will of her firſt Husband's Goods to 
the value of 50 J. to be paid within one Year of 


ber Deceaſe, that then, &. The Defendant pleads 
that he permitted her to make her Will, but did 
nat ſay that he paid the Money accordingly ; other- 
wiſe he anſwers but one Part of the Condition, 


king of the Will, not the Payment of the Money 


Baron enters into a 
Bond with Condition to 
permit his Wife to make 
a Will to the Value of 
ol. to be paid within, &. 
this. To be paid muſt be 
confirued ' Had to pay, 
within; G. 

* 


which is the mas 
: For To be paid is 


all one with Ard to pay; and it is an idle thing to permit her to make 


2 Will, if he doth not pay, Gc. Cro. Car. 597. Pl. 18. 2 


A Pant 


220 Baron and Femt. | | 
A Man enters into a d Man enters into 2 Bond to 4. Woman, wit 
Bond to 3 Woman, 20 Candle, that if he married her, his E — 
Ale deore ler. or Adminiſtrators ſhould 
2 Death; he marries her, and 7 
could not be ſued during his Life, and therefore the Action upon ij 


her 300 J. after hi 


could not be ſuſpended; but the Cauſe of Aion grew only after the 


Death of the Husband, it being that his Heirs, Executors or Admin 
ſtrators, ſhould pay the Wiſe 300 J. if ſhe ſurvived her Husbang, 
which ſhe did, and the Bond remains good to the Wife: And ſo i 
was adjudged inter Aden & Gage, Mich. 11 VV. Regie, per Turton G 
Gould, againſt the Chief Juſtice. Vide (ro. Jac. 372, And Mich. 7, 
upon a Writ of Error in the Excheqner- Chamber, the Court incline 
very much to affirm the Judgment, which the Plaintiff in the Ern 
perceiving, proceeded thereupon no farther. See Chant, Rep, 21, 11% 
1198. 1 1 rats Y Þ? 


| Jn Conſideration that the Plaintiff would m 
xz 8 at the Teſtator, he promiſed to len ve her worth — 
his Death if ſhe would And moved in Arreſt of judgment; that this perſong 
marry him. Contract was determined by the Matriage : As if: 
This Action is not de- Releaſe had been made; OT as where the Debtor 
termined by the Marri- takes the Debtee to Wife, the Debt is determined, 
age, but will lie againſt Curis. It never was a Duty in the Life of the Teſts 
tor, and therefore could not be releaſed by hin 
| Cro. Jac. 371. pl. 11. 623, 222. Hob. 216. A 
Baron makes a Feoff-. The Husband makes a Feoffment of the Wifey 
ment ofthe reme's Tand; Land; it is a Diſcontinuance to the Wife z for the 
and how to be avoided. purging whereof ſhe was put to her Ci ia Vin 
SS ut could not avoid it by Entry, as ſhe now may 
. by the Stat. of 22 H. 8. cap. 28. Townſend's Go 
1 nne 2 54 
Where the Huzhand Baron and Feme levy a Fine of the Wife's 
= gory, och Land, the Husband only declares the Uſes ; it ſhall 
the Wife difſent, 1 the Feme, if her Diſſent doth not appear 
5 Vis 4-2 El. e 
Fine by Baron and Baron and Feme, the Feme within Age, levy 2 
8. Fine; and upon Inſpection the Wife — ad; 
Aion, the whole Fine to be within Age: It was adjudg'd that Finit pre 
was reverſed, dick, both as to Baron and Feme, revocetur. 1 Leon, 
C MET” 5.) Bae ayer 
© Feme-Corert levies 2 L Alke levies 2 Fine, as a Feme-Sole, of Land 
| Husband's Entry. whereof ſhe was ſeized ; this ſhalt bar her and het 
825 „ Heirs, if the Hausband doth not enter. Coke 10. 
Rep. 43. 4. But if the Husband enters and dies, the Conuzee ſhall not 
have the Land: Becauſe by the Entry of the Husband the Conuzee's 
Eſtate was defeated, and the Wife's ancient Eſtate reveſted in her, 
and the Husband was ſeized of the whole Eſtate in the Right of his 


- e e — puosband 


* 
. 


xecuton 


dies. Here this Bond 


0 — +, A rm __. 


rm eg n D000. Oy 0,02. won SY «pron, fo 


- 12 23. 23 


> er- K. 


' 4 


Baron FA Femme.” 


Pusband and Wife Tenants in Special Fail, the The udaod Tenant 
- Hacks Jevies 3 Fihe and dies ; the Eſtate Tail is = on 14 b = 
barrd, and not 01 flolwed or determined, but hath = 


2>t 


the Entajl. 
Continuance ſo long as the Nog les, ugh the 
Heirs in Tail rethain, 9 Rep. 138. 5. to i 1 : 
But although the Wife bein an Eltate ail, bY 
fhe cannot levy a Fine, or ſuffer a Recovery: 
cauſe ſhe cannôt bar that which was barr d "ad 
by the Priority of the Ac of the Husband. 
M the Son of a Tenant in Tail levies a Fine in 
bis Father's 1 55 hp 117 the Father $ Death 
ball! bar the ol, ER” 
-T 
25 for three Lives, or 21 Years, or un 
the ancient Rent, or mor he muſt 


er, pay- 


| Rep. 142. 35. 


Where the Fine of th 


Wife Tenant . in Tai 
will got bar. 


13.2 


The Fine of the _ 


Tenant inTail, in his Fa- 
2 ee rok 
d a Leaſe of the Wi Land, which may be « Death, 


"Leaſe of the wide 


A Par- Land, how to be. 


51 and ſeal the Indenture, and the Rent muſt be reſerved to Husband 


diſcharge, or gtant awa 
Coverture only. 32 


the Rent, but during the 


44, 45. 

"I *Leafe for Years * Baron and Feme of the. 
Feme's Land without Deed i is void againſt the Feme. 
Gro, El. 656. pl. 20. 
hen Baron and Feme levy a Fine of the Wife's 
Land, and the Baron declares by one Deed the U- 
ſes, and the Wife by another; or elſe, that neither 
of them declares any Uſes whi ch are ſuffiient in 


8. cap. 28. See C9. Lett. 


and Wife, and the Heirs of the Wife; and the Husband not to _ 


a 32 U. 8. cap. 28. 


Leaſe By nurse ani 
Feme without Deed is 
void as to the Feme. 


"Where Husband aud 
Wife levy a Fine of che 


Wite's Land. and neither 
" of them declares theulles. 


Law, there the Law Noth immediately reveſt the Uſes in the kene 


ſolely. 2 Rep. 37, 58. 

Baron and Feme Leſſors in Ejeftmient, and do 
kot ſay by Deed, and yet good : Becauſe there are 
many Precedents in the Caſt. 2 Rep. 61. J. 3 Rep. 
21. r 


was ſeized in Fee, and let the Lands for Years ten- 


Noris he avows : After Verdict moved that the 


- The Defendant avows that bis Wife's Anceſtor . 


ring Rent, and far, Rent due to tim, and his. Feme 


Baron and Fewe Leſ- 
ſors in EjcQmenc, and fy 
not by Deed, 


; ( — 
- 


a. Me 


The-Hocband awowed 
in his own Name for 


Rent dus juye dre is, and 


good. 


Baron ought to have joined bis Feme with him, "he Rent a du 


to him and his 
averr'd the Life of his Wife, it is good. 
. The klusband only, and not is Wife, 
imprifoned for want of Bail to an Adion 
for the Debt of the Wife dum ſola: 


Cro. Jac. 44 81 
Ja Foy 
brought | 
"Bechuſe the want 'of Bail for hisWife's 
Wife cannot find Bail for het ſelf, but the Hugb Band Ds ee 


eme; but be having ſhewed the whole Matter and 


ff. bh 7 443. 


The Husband AY 
ſhall} be, ipriſbqee; far 


muſt find Bail for her and himſelf, or be 185 riſoned; and before he 


is diſcharged, the Court will make him Naa 
eb. EW 


4 mo 


10 for himſelf and Wife. 


1 A943, > ST A. 


1 
1 N Nene 5 
M SS1016 12 


_— ' Baron and W . FR Ls 
| a migman gives. a Warrant of Attorney, 
Warrant of Attorney, then marries; you may file a Bi enter ] 9 
e Sf pov k Meran Wk 
f the Court. ee, 
—_ CUhete Raron and Feme are ſued, "the. Fow 
| an Ken but th cannot make an Attorney : 49 700 e Husband mu 

„ Husband muſt for her. make an W ſor 9 f Wie 4 a 


Where judgment a. n nd. ĩs 3 iſo r n King's Ben, | 


- gainſt ag angWife, 2 ration 15 file ,againſt_ 
Erection, gere, zy ki kacle an Al 75 e 255 then 
as ber ault, and a Writ o ry u 
| IP Ti and Exetuti6n cage e and he 2 
in Execution; but upon a Motion the wen vacate and 2 
Soperfedes my to the 3 at tt e. * 
3 Baton and Feme. are aeg and the W 
e de taken thereupon: ;. ſhe ſhall 5 12 at Liber. 
the Husban ,compell pear, or this 
teeth Feat e Lit bri 89 Thich 
OD uſe be may bri a Super] deas, 
ſhe 0 dor Ser Lit. Rep: 1 18. * . you 
In Treſpaſs and * * Bard and eie for 
wean goo aer a Barre of the ken uod ho alia erm 
4 lia! or ol for a Wos done to the ns yet be. 
ſk the Alia Fea, was but Form, and only. In ee 
of Dama X . age, 9 e of 475 
Verdict, hel ro. Tac. 664. See 65 <a 
2 . * Be in Treſpaſs and Alt Yocy d may fay, 4 
N A * # rum, „ een tho I Feme-Coyert can have no 
(11 | Pings, or 3 Action will ſuryive. 1 Sid. 307 
| | e Litt. Rep. 2 
So they may have * Wo! 
ce War bud, &. keeps a. Bag Rouſe, upon theſe Words an Adi. 
The Husband keeps ON Was btoug . Baton and Feme ad damnum! 
the Houſe. , forum, and m {t-chat it is the Husband and 
wor the Wife that keeps the Houſs, a therefore the ſpeaking to the 
ife can be no Damage to the Hoaband, See Title Slander. | 


Afton. ” * ig the the  bnly MN 5 to bring the Action. becauſe the ſpeak: 
1 4; | ing of the. Words,i is Loa to his Damage. 


© The + Wike is cn Chief uftice,.. The Wife only is to be indided 
Jin ta the kalen for the i 


| ur theis only . damnitic the 11 and the Hul- 
band for Conformity oy wie jo Vin in an 8 March Rep. 2 12. 


3 ; | and Fl bri An als for clauſum fre- 
er pe Fn nd ens wt do 
TOUTE oy np. Fame... and held good, becauſe the 

iT”! * clanſum fregit &. herbam meſſuit makes it good. 1 
Tom 105. Caſe 140. The berbam inde provemien. makes the Declaration 


_ Cro. El. 96. ro. — Litt.. Rep. 285. A Man ſeized jure Uxori, 


brings 


by the Pr. | 


the Decjaration, and. at ter: 


of a Wife were that ſhe is a Bawd and 


Sg. SSS Med 2 wha cock BK. 


t they; are. accountable, . the Husbanl 


ceping of. 4 at Houſe, and therefore 


vans gag 


* * * 
d — — N 2 
P 1 „ 


588 


= 
2 


f I ; "* 


Waron aud Fee. 
for a Treſpaſs made npon the Land ; the'Wife ſhall not 


brings Treſpaſs 
bejoined. 


223 


Trober was brought 'by: Baron and Femme, and Trover by Baton and 


it is laid ad Dampnum ipſorum ; this is naught : 
. conf Husband and Wife cannot be Joint-Tenants 


of Goods, but the Husband ſolely is poſſeſs d, the Law transferri 8 
8 n the Husband, and he 
Jeb. 3. B. R. Tel. 165, 166. Hazy 2. Cro. 


in Point of Oumerſhip the whole Intereſt i 
muſt bring cht ation. 49 
Jac. 56 ft ee eee $494 

Allo Trover was brought againſt Husband and 
Wife, and a Poſſeſſion and Converſion laid in them 
bothꝗ and held to be good : Becauſe this Action is 
not gro 


s 


unded upon any Property ſuppoſed to be 
Action is in the Converſion, which is a To 


bea Treſpaſſer, 
her Husband, as | 
ſhe cannot convert to her own Uſe, in 13 Car. B. 


Be- 


Feme ad. 0 4 - 
rum, is a 1 ve . 


. * 


The Wife (hall be 
Charged where the Con- 
verſion is alledged in her, 
becauſe it is a Iort. 


. 
4 


in the Defendants, but in the Poſſeſſion only; and the Point of the 

| wherewith a Feme-Co- 
vert may be charged. Le 165; 166. For ſhe may 
ad convert Goods to the Uſe of 
to the Uſe of a Stranger, although the Uſe of her Husband, 


ef Ch 
She may be a Treſ- 
paſſer, and convert to 


or a Strarger. 


R and Ney 126. and 79. But ſee Cro. Car. 254. contra. Cro. Jac. 661. 


Janes 16, 444. ſee poſtea, hor titulo. 


Trover againſt Baron and Feme, ſuppoſing the 


Trover by both during the Coverture, and the Con- 
verſion by the Feme: They both plead Not guilty, 
whereas it ſhould be only that the Feme is Not guil- 
iy; this is naught- and a Repleader ordered. Cro. 
88g. pl. 13. See Cro. Fac F. pl. 6. accord © 
Crover againſt Baron and Feme, ſuppoſing the 
Converſion tobe to their proper Uſe; and for this 
= Cauſe reverſed, becauſe it is the Converſion of the 
ion only, for they are only to his Uſe; and tho 


they may ; charged with a joint Battery Ir Impri- J 
ſonment, it can't be fo for Goods converted. Co. 


Jic. 161. Pl. 1 WW 


7 


Battery ; the Baron juſtifies in Aid of bis Wife; 
ther eme jultifies/by- her ſelf, de ſor *dfanlt, the 


Dlaintiff replies. de ſom torr, and both Iſſũes found 
for the Plaintiff, and entire Damages: And after aVer- 
dict a Repleader awarded, becauſe the ' Feme 
atinor plead by her ſelf; and the Damages bein 
entirely aſſeſſed, all was ill. Co. Fac. 239. pl. 3. 


where both are found guilty, and how where on! 
the Feme is ſound guilty: See Title Judgments. 
and fee Cro. Car. 406. pl. 5. 409% OO 

Baron and Feme er 
of a Conſpiracy ſor falſe] 


y inditing of them ad 


dampen ipſo ru: And moved that the Wife can't 


jin with her Husband for Damages, for it is a ſe- 


Yeral Damage to either of them; and of that Opi- 
1 MY 


How Judgment ſhall be agarnſt Baron and Feme 3 
Y Feme ate found guiley, 


1 Ation in tlie Nature 


Trover againft Baron 
and Feme for the Con- 
verſion of the Feme; 
they plead Not guilty; 
where it ſhould be on- 
ly that the Feme is Net 


guilty, 


Trover againſt Baron 
and Feme and Conver- 
fron. ad uſum eorum, is 
naught. 


But they may be chat- 

ged witha joint Battery. 
But roc for Goods 

converted. Wir} 71 


In Battery the Baron 
pleads by himſelf, and 
the Feme t y her ſelt, and 
entite Damages; it is ill. 


A Repleade 7. 


How Judgment ſhall 
and 


and where the Feme oaly 
is found guilty, 


1 | 

Baron and Feme were 
indicted and are acquire 
ted, and join in an AQi- 
on ad dawpuum i 


agg. 
Oue Judge held it Gl, 


another not. 


nion 


224 9 Baron and Femt. 


nion was Berkley : Croke, contra ; becauſe it's prounded upon an ente 


Record. by which they were both prejudiced, where they may join if 
they will. or the Husband pnly may fave! the Adtion- tor | it. Cro. (. 


. pl. 8. 
hs ny Baron and Feme bring Battery for beating ot 
3 and rang at bimſelf and bis Wife z the Writ ſhall. abate; be. 
-himſelf and Wie, it's cauſe the Wife can't join for the Battery of he; 
naught, and why. Husband, and the Husband cannot have Jolguen 
* alone, becauſe his Wife is Joined with him in the 
Writ. Co. Iſt. 326. 

FI Treſpaſs and Aſſault ag ainſt Bojan and Feme, for 
ho fr 2 Treſpas the Aſſault of the Feme; "tho Baron and Feme de 
of the keme. fend the Force, &. And the Baron ſays, That his 

Wife is Not guileyzthis i is naught : For the Husbany 


only lk here, and not the Wife; for it ſhould be dicunt, That ſe 
is not guilty. Hethy 10. See Cro. Car. 394. fl. 9. 


Trover before Marriage, and Gebet after 


2e, Saber on Marr Marriage was brought by Husband and Wife, ani 


good, brought by Hu good with or without the ' Wife : For the Trove 

band and Wife. gives the Inception of the Action to the Wife, a. 
though the Converſion is the Perfection of the Cauſe. 2 Lev. 10 

Trover againſt Baron and Feme held good. Latch; 126. 
8 Baron and — recover — chan: the 

out an Execution in her Husband dies, and the Wife ſues out an Execution 

3nd ber tio beds Name in her and her Husband's Name: And upon a Mo 
when dead. tion it was quaſh d. 6 V. & M. 

3 2 Feme: Sole recovers Debt and 7 Husband 
Joigntut, marties and and Execution is upon a Sci. Feezar, upon that Jude: 
dies: The Hushand ſues ment adjudged to the Husband and Wife; ha 
out 2 Scire Facias, and the Wife dies, and the Husband ſues out a Kii 


u ns Facias in his own Name; and the Court ſeemed to 


be of Opinion, that he well might: For that by this awarding of Ex 


ecution the Husband ſhall have the Debt by Survivorſhip; and that 
if the Husband ſhould die before Execution, the Adminiſtrator of bis 
Wife ſhould have it. Goodjear's Caſe, ꝙ V. AKA. 

PN Baron and Feme haye a Decree for Money i in the 
2 ang 2.De- Right of the Feme, and the Baron dies; the Beneſt 
belongs to theFeme, and of this Decree ſhall go to the Wife, and not to the 
uot the Baron Executor. Executors of the Baron. Chanc. Rep. 27. 

Where the Wife was A Tife was admitted to ſue in Chancery with, 
admitted to ſue without out her Husband touching a ſeparate Maintenance 


Her Hausband. agreed to by her Husband. Chayc. Rep. 35. 


Were the Wife's The Wife received Money due on a Bond to bet 


Receipt of Money ſhall Husband, ſhe uſually received and paid Money, it 
bla! ker Hubend. hall Pia ber Hoobgnd. Clone Rep. 38. ; 
e charged A AFeme-Sole buy s. Goods, and marries: * dies, 
. — Death. * the Goods came to 7 — Husband's Hands after her 
* Death, but the Debt remained Geer Equity will 
make bim pay for them. Chanc Rep. 437 4 


** * 
FO 3 os of 


Wuron and Fame: 


. Pi. that Fa, not his! gs 
vey iti V _ upun 4 
1 absent void. W 275 NA _ 


not gui 
00 Hash 0 and 
7, and the Wife not Bitty; and hekiro 


A Gann 1 26125 
123 cannot take by Mojerid, NA 


2 2 Plow. 483. &. uli 
141 this Fa Sofa 


psband, ling, het fir Nuſ- 
farriage. Ess, (ub 

* N border marries a Wife of ten; tha Huf. 
bard; when the Wife comes to twelve, may diſagree 

25" well as the Fethe: Becauſe in all Contracts, of 


I 1 Wn 


Sly 


ESD for Male to marty is fourteen, and 
W for a Female twelve. Co. Lite. . 6. 10 | 
Baron and Feme are divorced cauſa Adultarii. 
—.— continue Man and Wite ; for it is nat 4 
culo: Matrimonii; but only 2 Menſa & T hono; and 
ſhe halt have her Dower. - 
At Ideot a Nativitate marries 3 it is a good Mar: 
nage, and bis Children ſnall inherit. 1 Sid, 112. 
A Parriage out of a Church is good. Nate, Be- 
fore the: Time of Pope Innocent III. there was no 
Solemnization of Marriage in Churches; but the 
Man came to the Houſe where the Woman inhabited, 


Ik an Husband makes a Leaſe for Vears in Truſt 
for his Wife, this is voluntary ;; and if he ſells it, 
it binds the Wife; but where a Truſt i is created for 
a Wife bona fide, the Husband: cannot ſell it, un- 
leſs where ſhe is examined as in a Fine. Chang. 

A Feme hath a Term, and takes Husband, he 
may give and diſpoſe thereof im bis Life-time; but 
| he cannot difpoſe of it by Will. Gro: Car. 344. 

A Feme, thoagh not bound by her Agreement 
during Coverture, yet acting atcording to the 
Agreement, when a Widow, * baud by it. (ee 


Rep. #gy 


Between Baron and "Wren Gl Mojeties may | 


be as well of an Eſtate Tail, as al an raed in bee 
poſe! Ms. Cafe 5 


FR 


1 


1 100 75 and al- 
MH, La | 3 | 
melt bY . dry an rob bewny 


href 9 bad Wslb Bad 
fe, tlie Husbund is 


200i 7 


Lit. 33. b. Ses Title > Bertlage. — 


to his own Houſe; which was all the Ceremony then ufed. 


. Wife's in bis 


A Wrie s bro 
Ain Ba rim 20d — 
when: ſhe ia not t is MA. 
yet he muſt file ws | for 
her. 

„nm. £ PF 1h 

Covertore:. Hoy tis g 
ven in Evidencè upon the 
general Iſſue. 


Treſpan and Aſhult 
again” aton and Pe 
and . 6580 
ON REES 
33 * 

Cannot take by Moje- 
ties. 


A Woman - marties 
another, living her firſt 
Husband, it is void. 


How it is in Caſe of 
Marriage IE Years 


of Confunt. * 


P 15 


- 
Fricler't! 


Tow 


Marrimony, each ought to be _— and equal Hleaiov giyen coioch, 


Whena Male may mars 
y. and when a Fe - 


TE p 7 - 
T d Fe 
Marriege. . 


2 bd 14 
__ 


"1 4 


An lueot may marry. 


How: berg "Marriages 
have. been in Churches, 
and how it way befote. f? 
and led her bome 
Moor 170. 
Where the Husband 


may diſpoſe of a Tru 


ſ-trled/ upon his win 
and where ot. 


The *4 MK ink 
diſpoſe of a Term of his 
Eife-time, 
but not by his Will, 


A Feme Covert not 
bound by her reement ; 
yet when a Widow: act. 
ing aba F. to it, is 


bound byf t. 


Several Moieties 17 
be of an Eſtate Tail be- 


; Lween, ebe 


EC 


: o 
#4 ee — 4 
It 
* 


ao 
The Wife ſhall be 


oem Sago. 
Breach of 


a Condition. 


+) The nd 
deviſe a Term granted 


to himſclf and Wiſe. 


„ The Husband canvot 
nt a Term from his 


ife, where ſhe hath 


Baron aud Feme. - 


I Lands are given to a Feme Sole upon 


Co 


1 W 


Na Leaſe be made to Baron and Feme for Year, 
the Baron cannot deviſe the Term, for the Fey 


is in by Survivorſhip, before the Deviſe takes Effeq, 


Co. Litt. 351. 4. ih . + 
pere a Leaſe is made to Baron and Feme for 
their Lives, Remainder for a Term to the Execy. 


bot a Poſſibility, and no tors or Adminiſtrators of the Survivor, the Baron 


Intereſt. 


The Husband cannot 
charge his Wife's Term 
with a Rent. 


A Feme before Mar- 
riage grants a Term to 
her ow 1, Uſe, yet t 
Husband ſhall have the 
Money. 


where the Husban 


conſented to it, that it ſhould be for her own ſepar 


The Husband cannot 
charge the Term of his 
Wife ſettled by her on 
Truftecs before Mar- 
riage. 1 

Neither ſhall Outlaw- 
ry or Felony hurt. 

But if made by the 
Husband after Marriage, 
ſhall be fraudulent. 


Baron ſhall have Ad- 


miniftration to his Wife. g 


; Statute of Diſtributi- 

ons not to extend to 

Feme-Coverts Eftates. 
29 Car, 2+ tap, 3. 


Where the Feme. is ex. 
amined by Writ, ſhe ſhall 
be bart'd; | | - 


: Not by Deed inrolled. 
1 May have 2 Quare Im- 
pedit alone. 

Y Where the Baron ſhall 


have the Action without 
the femme. 


nor jointly with her Husband, but the Husband only ſhall; have it; 
there he alone, without his Wife, 


the 


cannot grant the Term; but if he dies before her 
it will ſurvive :! Becauſe the Feme had only a pol 
ſibility, and no Intereſt. Co. Lit. 46. 6. 


Che Husband grants a Rent out of a Term of 


his Wife, and dies; ſhe ſhall hold it diſcharged; 
Becauſe ſhe comes paramount the Charge. Co. Lit, 
371 3846. 7H 6. J. 

A Feme before Marriage grants over a Term t 
her own Uſe, the Husband ſhall have the Money, 
which by his Wife in her Life. time was aQualj 
received upon this Truſt, for by the Receipt the 


Husband had a Property. March 44, 45. Alia 
d before Marriage, 'being a Party-to the Deed, had 


ate Uf. 
The Wife aſſigned her Term before Marriage in 
Truſt for herſelf, the Husband without the Truſtees 
mortgages ; this is void: Neither can the Husband 
forfeit it by Outlawry or Felony. But if it had 
been an Aſſignment made by the Husband after 
Marriage in Truſt for his Wife ; this is a voluntary 


Settlement, and fraudulent againſt Purchaſor. 


ee rntd 7 | 
Adminiffratton of the Wife's Eſtate ought to be 
ranted to the Baron. 1 Rol. Abr. 910. pl. 1. Nat, 
The Statute of Diſtributions ſhall not extend to the 
Eſtates of Feme Coverts. 29 Car. 2. cap. 3. 


- Where the Feme is examined by Writ, ſhe ſl 
be barr'd, elſe not. Co. 10. Rep. 43, 


Baron and Feme acknowledge a Deed to be in- 


rolled, this doth not bind the Feme : Becauſe the 


is not examined by Writ. 10 Co. 43. 2 Inſt. 673. 
The Husband ſhall have a Sue Impedlit alone. 
38 H. 6. 3. b. Owen 82. Litt. Rep. 112. 
In all Caſes where the Feme ſhall not have tbe 
Thing when it is recovered, (as in Treſpaſs upon his 
Wife's Land. Bidft. 21.) neither alone to herſelf, 


ſhall bring the Action. 1 Rol. Rep 


I 360. 


i 


} 
6 
pf 


| | adi: 
tion, and ſhe takes Husband who breaks the Con. : 
dition, the Feme ſhall be bound thereby. Mo.Caje 22, 


ks . ee  aS aw co<ca +... 
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60. But for a Battery done to the Wife, they | 6 
ul join. Lelo. 89. and the judgment muſt, be, And obere they muft 
that Baron and Feme do recover, though the Huſ- join. 
- mage” 1; is to have the Damages. Godb. 396. Jenl. 

28. 


N 1 o . . A Baron bri Batt 
Treſpaſs by the Plaintiff for aſſaulting and beat -, Paron brings Babtery 


ing of him, necnon for aſſaulting and beating of his 
Wife, Days 
amifit -(in truth the Wife went and lived with him 
And moved, the Baron ought to join the Battery of the Feme with the 
Battery to himſelf, and ought not to have an Action for the Battery of 
his Wife, without joining of her with him. Curia contra, For the Acti- 
on is not brought for the particular Harm done to the Feme; but for 
the Baron's particular Loſs for the loſing of his Wife's Company. Cro. 
Jae. 501. pl. 11. 502. 538. pl. 6. Cro. Car. 9. pl. 12. 

Ia Bond be made to a Feme Covert, during 3 25 -muft 
Coverture, for Payment of Money to the Feme, 2 . 
—— 1 bring the Action upon this his Wife. 

They muſt join in an Avowry for Rent in Right avowy fer Hat. 
of the Feme. 1 Rol. Abr. 318. pl. 1, 2. Litt. Rep. 37) 3. 
Mhatever the Conſideration is, if there be an Where they may join. 
expreſs Promiſe made to the Wife, they may join. 
Cro. Eliz. 61. 1 | 
An Action was brought by Baron and Feme up- Baron and Fenie may 


one Action, and good, 


on a Promiſe made to the Feme after Marriage: In big an Action upon a. 


Promiſe made to the 


& Conſideration that ſhe would cure a Wound of the fene. 


Defendant, he ptomiſed to pay her 10/. they aver 


the Cure; and it was inſiſted, that it being a perſonal Duty, the Ba- 


Baron and Fene. * | 227. 


quod conſortium uxoris ſue for hree Days per gud conſertium amt. 


ron only ſhould bring the Action. Curia. The Action is well brought, 


and would ſurvive to the Wife. Cro. Jae: 77. pl. 7. 205. pl. 10. 
Baron and Feme bring an Action for Money 


of the Plaintiff, received by the Hands of his Wife, dien sor ene bring an 
ad dampnum eorum, and naught; for a Feme Covert Money, ad dampnun iph- 


cannot have Goods with her Husband. Cro. Jac. 
In an Action upon a Devaffavit againſt Baron 
Executrix, it muſt not be laid quod Devaſtaverunt, 
for a Covert cannot waſte. 2 Lev. 145. 
Ika Leaſe be made to Baron and Feme render- Where the Feme may 
ing Rent, the Feme may, after the Death, of the diſagree to a Leaſe. 
Baron, diſagree to it. 2 H. 4, 19. b. Br. Baron and 
„i in 27 1 | 
| Where 2 Feme makes 4 Contract to the Uſe of Where the Feme'sCon- 
het Husbaud, and it comes to his Uſe, it ſhall bind tract biads her Husband. 


* 
4 * 
= 


A Fame cathnot waſte. 


| him. 20 H. 6. 22. e eee 
So where ſhe buys Things for her neceſſary Ap- Where it is for Ne- 


parel without her Husband's Conſent, it ſhall. bind ccffarics. 
bim. 1 Sid. 1207 So of neceſſary Diet, Lodging 
Oc, Aleyn 61. | bile 1nau aw 


Baron and June ps 


* an departs from her Husband #ithoi 
Zofiſenit, and the Husband prokibies! fevery | 
E from truſting of her; afterwards ine ts 
+ ſires to cohabit with her Husband, which he rofuſrs ; afterwards/on, 
who had Notice, truſted her with Neceſſa ries, the Husband an ae na 
be charged. Manly & Scott. 1 Sig. 109, 116. 1 Modi'g. 
Ik a Feme be indebted to — before Mar 

'No Afton lies againſt riage, and before the Debt is recovered," dies; the 


| De: 3 . a Husband ſhall not be e 26 H 6 or * 


Fee Cro. Fac. 257. fl. 16. e 
Ver liable; zer ns Ir there be 3 judgment in Debe againſt OG 


Wies Pech. ®-a Ji . wy, who marries and dies, the * hell er 


l on; nm charged therewith. 25 N. 186. 


And Where not. 


. 
Mis " 


- But where there is a adament 1 a peme Sale wit. ne 

and the Judgment is had upon Scire Furias againſt Baton and Fem, 

| — then the Feme dies, a Scire Facias will lie againſt the Baron; to 

ſhew Cauſe why Execution ſhould not g0 against him upon the fir} 

Judgment, for upon the Award of the Execution it became his Debt 
. d CON 

: Treſpaſs by Baron and Fm 4 claſo frath of 

-, Treſpas by Birorrins the Baron, and for the Battery of the Feme 4 

mn ipſorum; the Declaration is naught. [#1 


S = A -- fo @ += oe My o& wm 


Plaintiff's Cloſe,and beat- 
ing of his Wife damp- 7 ac. 655, pl. 5. 


ONE: Debt ageingt Baron and Feine as Executrit u 
Hos Baron and eme her former Husband, and the ſuid J. & M. no 
. muſt plead a Divorce, ſay ing xxor Ter plead that they were divorc'd be. 

„„ ; Fore che Wilt purchaſed, ne held WIS 
7 ö Plea. Go. El. 352 1. 6 2e 21 


wer See Common OY 


» 2 a 4 9 
. * ab } : pe 
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1 Aſtard is one e bon of any Woman not mat: 
1 pts od 'Þ *xied, ſo that his Father is not known by 
the Oꝛzder of the Law, and therefoze he is 


Doors ur ses =» t =» Me. 


called Filius Populi. | Wi 

| Muller, what; By the Lam of the Romiſh- Church, if a Yan or 
5 get a Moman with Child, which Child is bon, 

and afterwards he marries-her, ſuch Child ſhall be * to be Mulier, WW ne 


* not Baſtar d. 


It 


4 


32322 


cr W my _ a Order for the Pu- Chiti 


S W & A 


(ach perſon reſaſing tha 
Ceneral Seſſicms df 


vVvardens 
ſball be born, may ſeiſe ſo much of the Rents of wit, the keeping of 


and the other. 18 


W and Batardy· 229 | 


1 Murder ſor A Mother to conceal the Murder to conceal the 


Death of ler Babtard - Child per Sres. 24, Fec, . c. 25. e 


| Two Juſtices, Cant of che Luorum) near the Pa- 
in-which a Baſtard is born, may upon 


What j is to be dane in 
the Caſe of a Baſtard- 


— er and Mother ,as.allo 18 Eliz, cap. Js - 

fer the ky re eli wy 4. Pall and may charge | 

the Mother n ⁰ʒ d Father aid tue bales of weekly for 

the Relief of ſuch: Child q land if the reputed Father or Mother ſhall 

apon Notiesſofiſdh Quiet mr refuſe to pay the ſame, then 
to the common Gaol until he 

ws apa or elſe to appear at the next 

Peace, and obey ſuch Order as wall be made 

there, or elſe to abido the firſt Order w_ by the two Jaſtices. 18 E. 


$. 2 « 62 1514 120 fil 14 Con 7 7 
„ the Statute of 14 Car. 2. cap. 12. wn Church: 3 the ; Rem of 
and Oyericers of the Poor, where a Baſtard © y be (eſe, — by 


ſmall find guraties to 


the Lands of the Father and lewd Mother be Bastard. 
as ſhall be ordered by two Juſtices, to be confirmed 1 Car. 2. tap. 12. 
ot the. Seflions;! and this'to.he for the Dilcherge of | 5 f 50 


| the Pariſh. 14 C. 2. ca. 11. 
The Queſtion of Baſtardy or Legitimation ou zht 1 
to be firſt moved in the Temporal Courts, and Iſſue garay is to be tried. 
ought to be thereupon joined, and then to be tranſ- 


mitted to the — Court by the King's: Writ, to be ined 

and tried there; and thereu tbe Biſhop ſhall make his Certi 
to the King's Court, which. being duly made, the Law gives entire 
Credit to it. Dar. Rep. 32. ani 

' When Iſſue is joined upon Baſtardy, before it _ The Manner of the 
ſhall be awarded to the Ordinary to be tried, Pro- : 

clamation ſhall be made thereof in the ſame Court; 

and afterwards the Iſſus ſhall be certified into Certificate into Chan- 
Chancery; where Proclamation ſhall be made once uk Frocla- 
a Month for three. Months; and afterwards the 

Chancellor ſhall certifie this tõ the Court where the 

Plea is depending; and after it ſhall be proclaimed 

again in the ſarne * 2 * A all choſe whom this e Words ofthe Pro- 

«Plea doth concern, to the Ordinary to gay 


0 
1 make their. Allegat Allega Tee "os Cap. 4 th 9 N. 6. rap. 11. 
Ulhere the Trial ſhall be, where Baſtar Ii | 
be pended to be beyond Sea. A et erste pleddct, to * 


beyond Sea. 
It may be tried by the Biſhop's Certificate, as 


25 F. 3. Stat. 2. 


well in 4 perſonal Action as in any real Adion, In what Actions 


or Writ of Aſſire. Darv. 732. See 3 Leon. Caſe 26. be tried. 

Jf a Man be certified to I a Baſtard, | bers ſhall Certificate of Baftardy 
not bind before Judgment in an Action between him biads not till Judgment: 
3. 34. 4. Neither doth it bind Nor when the Plaintif 


if the Plaintiff be after nonſuited, Lid. is nonſuited. 
3 N If 


— and W 6 


IF n A 2 Woman be wich Child by 4 who aße, 
. | eras of wards marries her, and then a Child'is born: Thi 
3 is a Mair, and not a Baſtard. |, f 
. ' Bafard by the Com- * Ik A. hath Iſſue by B. and badi they 1 = 
mon Law, and Ai by ry z the Iſſue is a Baſterd by our Law; but a My;, 
the Civil . by the Civil Law. 4% Eu 3. 1355. Sf Rep. 41 
417. 8e 2 lf. 96 „ ils 5 
E . 
WN uſe he is a "Dar it 
| ee forte ſ> to 4 Baſtard before: be ib born forth 
: nn Law will not give to provide uch be 
one though. dots fore they be born; — is limit 
.. r eq bo the eldeſt Ie of u Bens, 3 
he were a Baſtard! Co. Eli. 509. N. 34. J. N $01 Sg 1 \ 
Baftard is a good Name Baſtard is a good Name Purcnale. Mur, 
of Purchaſe. | Caſe er e: Ae JI 4.3 775 800 ole 4 
| Where 20 Uſe may A Man cannot by Covenant to und Ceifed, rai 
— Baſtard, and an Uſe to à Baſtard, but be. maycby Eiitatiotie 
8 ue upon a feoffment. 951 och to ht. 
A married Man takes A Man who hath a Wife, 7inbreids whother, we 
by err lars. hath iſſoe by her: Tllis Iſfſae: is a Baſtard, forth 
| . ſecond Marriage is void. C. 7 Rep. 445 
1 Spirieeal Courcthe jo ſhall be peel ly bon 
by a Sentence of Divorce. Spiritua rt, t A petua nd 
| : f _ Gol pas it ſtands in Force, —— ſhall not at 
Common Law be admitted to make any Proof to the cage. 80 
Rep. 43. Jenk Rep. 289. Ceo. Fac. 462. 
A Divorce Caſa precentrafur, cal Conſengin 
ata r tatic, Cauſa Frigiditatzs, baſtardizes the Iſſue. 47 E.; 
nor. * . 78. Co. Lite. 235. 4. But a Divorce Caxſa Adu. 
terii doth not: That is not à Vinculo + 
but only 4 Menſa G. Tboro. x Nol. Abr. 34.1. pl. 20. 
Divorce to baflardize Ik Baron and Feme continue Baron and Feme 


"= * = ' 
* * nd * * 
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given in the 


che Iſſue, muſt be in che all their Lives, the Iſſue cannot be a Baſtard after ' 
Life of Baron and Feme. their Death. 7 Co: Rep. 44 . Jenks Rep: 468, -. | 
Ifue forty Weeks and d Moman hath The: forty Weeks and eight WF - 
__—_ a leg Days after her Husband's: Death, the Iſſue ſhall be 

| legitimate; for it may be ſo by Nature, and the 


* Law hath not appointed any certain Time for the 


Birth of legitimate ues, Mich, 17 Jac. B. R. See Gr. 


e 
: 2 Writ de te F the Writ de entre anfviciends, * Proceed: | 
ip , ings therein. See Keg. 227. 4. Co. Lis 8. $. Cro. E 


$66, Cro. Ja. 686, | Finch 71. 


09 (1993 317: b ef is 


for the beating of his Son, but the Son only 


207 11 e n 165 Te 
750 wy 19708910. 


4 Ane {67 won 145 : uſti n. 
II. elde | * «14 C2: See 1272 290 4 
1 nne 41 5 214 8 115: 

_ (Lrelyat is. 


I "og S 4 17 i . e 
&S 4 0/7 '&@ » „ - a $ * x 
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2 * 


wüng u a Wiitpits cominitten by one Way? 


The lifting u up of the Hand in Ange 1 2 
Man in an Aſlault in LW. 

Lo lay Hands gently upon another (not in An- 
ger or Paſſion) is no Battery to ground an Action 
of Treſpaſs and Aſſault upon; for the Law will 
not * the Party is ereby damniſied- 

Battery brought by Husband and Wife for beat - 
ing of the Wife, and taking of the Husband's Goods, 
is naught : Becauſe it 881 
Husband only for the Goods. 1 Lev. 3. 


In Battery the Deſendant; juſtifies molkter anus 


impoſuit, to arreſt the Plaintf, whether good or 


not. 3 Lev. 404. © 

The Father cannot bring an Action of Treſpaſs 
all 
have the Action. Gro. Eliz. 55: N. 1. and Fol, 770- 


The Maſter may bri Tref ſs for beati of 
his Servant, * — bebe 1%. * 


d dungen 


B _ 3 Vi & cm & contra Pa- 411 


t to have been * the the vi 


- 70: I 13 IT 
u 513 £33140 


7 1 34897) 2: 2 71 * nd 


SHITE 17 I s | 44 41448; 
> 3g) 1117 7 70 x 118 
whats 1g. 
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cath Aﬀault in 


What is a baer: au 
what not. 


Baron and eme bei | 
Battery for beating o 
the Wife, and taking; £ 


Huzhand's Goods 


Juſtification for. nolli · 
ter mayus impoſuit, to ar 
reſt the Plaintiff, whe> 


ther good or no. 
The Father cannot 
bring an Action of Tref- 


paſs for "_ of the 


The Maſter may have 
it for beating of his Ser- 


vant, 


r per a Suit is in any 2 ik the 


What it is, and how 
to be ſued out. 


13 C. 1. n ping them to allow it, which # 
they do not, then it he PE makes. the Exception waites it, and te. 
guiires the Judges to ſeal it, which any of them doth, then upon pu 

ducing in Court of the Bil ſealed, the Juſtice who ſealed it ſhall be 

commanded to appear at a certain Day to confeſs oz deny his Seal, 
and if the Juſtice cannot deny his Seal, then 

accopding da the Extention. See 2 Inſt. 426, K DUU Kan 4 


Bills of Exceptions ex- 


tec o Civil. not to Criminal Ne Or 15 


When the xn che Exceptions, ought to be in Writ det 
. cm, in the Preſence of the Judge, and 55 
Afterwards the Bill muſt be drawn up, and ten. 


the.Counſel on each fide. . 


bim ſealed ; which if he refuſes. to do, then upon 
2 Petition to the Lord Chancellor, he will grant a Writ: : Which ſee 


in the Regiſter, Fol. 184. 4. b. for that purpoſe. 

4a a6. moe. 0... igned, there eg out 7 3 
ad endun Facias to the Judge, w ſigned it noſce 

a „which when done, it is made 2s of the 

Record; and is returned as Part of the Record up- 


Muſt be certified as 2 Writ of Error to be e for that Pur 
Pit of the Record. | 
Note, the Scve- Fade; tothe Jadge, and his fle 


Mee * | * ran wit * the Bill mut * * * the Iſue- 


- Plaintiff oz Defendant alledge an 
Exception to the Judges Opinion, 


te Pyoceed to Iron 


They extend only by the Statute of Mg e. 5 


5 to Nr upon der'd' to the Jndge who tried the Cauſe, to be by | 


Brchange. 40 
A Bill of Exchange is mais to A. who :ndorſes | 


pere i is a \ Difference — an inland Bill 
-of Exchange and an Outland Bill of 
Exchange, which is made to return Mo- 


al of Exchange, | 2 9 2 


Difference between 
Inland and Outland Bi 
of Exchange. 


" ney beyond the Seas: For an Inland Bill is but in Na. 


ture of a Letter, but an Outland Bill is of another Nature,. and more 


regarded in the Eye of the Law: July 1650. 


B. S. Becauſe it is more 


for the Advance of the Trade of the Nation with other Countries; 


and is therefore of more publick Concernment. 
-.Jf/an Outland Bill be refuſed to be accepted, an 
Action will lie upon this Matter againſt the Draw- 
er. 28 Cur! a. Duſter and Price. 
Pow a Declaration ſhall be laid upon a Bill of 
J Mod.” 367. 


it to B. who indorſes it td C. and it is proteſted 
for Non-payment 5 B. may, ' notwithſtanding his 
Indotſement j bring” an Alen upon ber Bill: 
Show, Rep. 163. {CT 175! 

u what Caſt” a Proteſt hy; be made upon a 


| | Copy of a Bill of Exchange. Bid. 
The Drawer of a Bill of Exchange is liable, al- 


1755 the Bill is not Peet in Time. Show. 
319 

Aſſumpſit upon a Bill of Exchange, payuble to 
the Bearer ; the Cuſtom laid too gerieral,arid fraught. 


3 Lev. 299. | 
By the Statute 9 & 10 IW. 3. c. 17. its enäcted, 


That from and after the 24th of June 1693. all | 


Bills of Exchange drawn in, or dated at and from 
any trading City or Town, or any other Place in 
the Kingdom of Eagland, Dominion of Maler, and 
Town 5 Bernicł upon Tweed, of ſive Pounds or 


upward, upon any Perſon of or in London, or any other trading City 


Action lies againſt the 


| Drawer, if Outland ed, 


be refuſed to be accepte 


Hon to decks upon 


2 Bill of Exchange. 115 


Where an ladorſee 
may bring an Action up- 
on a Bill, after he hath 
indorſed it to another. -* 


* 
; \ 
7 * 


Proteſt made upon a 
Copy of a Bill. 1 


The Drawer liable, 
though not preſented in 
Time: 


To pay a Bill of Ex- 
change to the Bearer, is 
too general, 


For Negotiating f 
2 of Exchange | in Eng- 


Town or Place; in which Bill or Bills ſhall be acknowledged the ſaid 
Value to be received, and ſhall be drawn payable at a certain Number 
of Days, Weeks,'or Months; after the Date: That from and after the 
Preſentation and Acceptance of the ſaid Bills of Exchange ge ( which Ac 

$ 


ceptance ſhall be by under-writing the ſame under the party 
Expiration of three Days after loch Bill ſhall 


accepting) and after the Ex 


Hand ſo 


wy once due, the Party to whom ſuch Bill is made payable, his Ser- 


30 


vant, 


, Bo Will of Exchange. ; 
55 vant, Agent or Aſſigus, may and ſhall cauſe ſuch 
How to be proteſted, Bill to be proteſted by a Publick Notary ; and in 
ee fach Publick Notary, by-any. other ſy, 
ſtantial Perſon of che City, Town or Place, in the Preſence of two 
more credible Witneſſes, (Refuſal or Neglect being firſt made of die 
Payment thereof) which Proteſt ſhall be made and wrote under a fait 
written Copy of the ſaid Bill of Exchange, in the Words following: 


Know all Men, That I A. B. on the Day o 


The Words of the of | 52 | i 
| +, 'r:ah. the »ſual Place of. Abode of the ſaid D. 
Proteft. Have demanded Payment of the Bill, of which the alon | | 


zs a Copy, which the ſaid D. did not pay. Wherefore ¶ ile ſaid A. B. 4 
hereby Proteſt the ſaid Bill. Dated ibe Da of Anno Dom. 


When to, be oe -TAhich-Proteſt ſo made, ſhall,” within fourteen 
cel, Days after the making thereof, be ſent, or due No. 
tice ſhall be given to the Party from whom the (aid 
Bill was received, who is, upon producing ſuch Proteſt, to repay the 
ſaid Bill, with Intereſt and Charges, from the Day ſuch Bill was pro. 
teſted ; for which Proteſt ſhall be paid not exceeding 6 d. And in De. 
fault or Neglect of ſuch Proteſt made and ſent, or due Notice given 
within the Days before limited, the Perſon failing or neglecting (hal 
be liable to all Damages, Coſts, and Intereſt, which ſhall accrue thereby, 
| provib. where de. Pioplded, If ſuch Bill be loſt or miſcarried with 
Bill is oft, in the Time before limited for the Payment there 
| of, then the Drawer ſhall give another Bill of the 
ſame Tenor, the Perſon giving Security to indempnifie him againſt all 
Perſons, in caſe the ſaid Bill fo alledged to be loſt or miſcarried, be 
| afterwards found. | 


By another Act made 3 & 4 Arne Regine, c. 9. 
it is enacted, That in caſe of preſenting any ſuch 
: 3 — Nege Party on try ** ſame is drawn, fill 
, How to proceed upon! refuſe to accept, the ſame under-writing the 
A rc ſarve aa aforeſaid ; ſhe Parey to whom ſuch Bill b 
5 ged. Payable, his Servant, Agent, or Aſſigns, may cauſe 
coke 7 ſach Bill to be proteſted 3 as in 
caſe of Foreign Bills of Exchange, for which Proteſt ſhall be paid 2 5, 
and no more. - | vel. 


VB) another Ac 3 & 4 
Annæ, cap. 9. 


1 r a ao is amt. r ann EC.mz 


: Pꝛovided, That no Acceptance of any ſuch Bill 
A ſnall charge any Perſon, unleſs the — be under- 
written or indorſed in Writing thereupon : And if 
ſuch Bill ſhall not be accepted by ſuch Under-writing, or Indorſement 
in Writing, no Drawer of ſuch Bill ſhall be liable to pay any Coſts, 
Damages, or Intereſt thereupon, unleſs ſuch Proteſt be made for Non- 
acceptance; and within fourteen Days after ſuch Proteſt, the ſame be 
ſent, or Notice given to the Party from whom ſuch Bill was received, 
or left in Writing, at the uſual Place of his Abode. 


And 


a 


and if ſuch Bill be accepted, and not paid, before Where the Drawer 
the Expiration of three Days after the ſame ſhall hall be compettable 0 
become due, no Drawer ſhall be compellabſe to | 


pay any Coſts, Damages, or Intereſt thereupon, ' unleſs a Proteſt 


* - = 


made and ſent, and Notice given in manner aforeſaid : Neverthel 
every Drawer ſhall be liable to pay Coſts, Dam 
ges, and Intereſt upon ſuch Bill,” if any one Pro- od where Coſts and 
teſt be made for Non-acceptance or Non-payment & 
thereof, and Notice ſent, given or left, as aforeſaid. 
'  Pyovided, That in all ſuch Bills, the Value muſt | 

be acknowledged and expreſs'd in ſuch Bill to be Mufibe Value received, 
received; and ſuch Bill muſt be for the Payment of and for the Payment 
201. or upwards, and proteſted as aforeſaid ; other- f 294. and upwards. 
wiſe not to have the Benefit of this AQ. e = 
P2ovided, That if any Perſon accepts ſuch Bill Acceptance of ſuch Bil 
in Satisfaction of a former Debt, the ſame ſhall be - hay a full Paymenc 


accounted a full Payment of ſuch Debt, if ſuch Per- ZOO 
ſon accepting the ſame for his Debt, doth, riot take his due Courſe to 
obtain Payment thereof, by endeavouring to get the ſame. accepted 
and paid, and make his Proteſt for Non-acceptance or Non-payment, 
as aforeſaid. 1 I 26, 6 ys 0 
Provided, This Act ſhall not extend to diſcharge Shall not diſcharge any 
any Remedy againſt the Drawer, Accepter, or In- jones Pier, or 
dorſer of ſuch Bill. tr. 
It is by the ſame Act further Enacted, That all All Promiffory Notes 
Notes in Writing, which ſhall be made and ſigned 8 — 
by any Perſon, Body Politick or Corporate, or by ſons to whom they are 
the Servant or Agent of any Corporation, Banker, made p?yable. 
Goldſmith, Merchant or Trader, who is uſually intruſted by him, or 
them, to ſign ſuch Promiſſory Notes for him or them, whereby ſuch 
Perſon of Perſons, Body Politick and Corporate, his, her, and their 
Servants or Agents as aforeſaid, doth, or ſhall promiſe to pay to any 
other Perſon or Perſons, Bodies Politick or Corporate, his, her, or 
their Order, or to the Bearer, any Sum of Money mentioned in ſuch 
Note, ſhall be taken and conſtrued to be by Virtue thereof due and 
payable to any ſuch Perſon or Perſons, Bodies Politick and Corporate, 
to whom the ſame is made payable. 
And alſo every ſuch Note payable to any Per- Which Notes ſhall be 
ſon or Perſons, Bodies Politick and Corporate, his, _— EE LOO 
her, or their Order, ſhall be aſſignable or indorſs 
able over in the ſame manner as Inland Bills of Exchange are, or may 
be, according to the Cuſtom of Merchants: And that the Perſon or 
Perſons, Bodies Politick and Corporate, to whom | 
ſuch Sum of Money is or ſhall be by ſuch Note „ bm wage b ble 
made payable, ſhall and may maintain an Action may ſue for the ſame as 
for the ſame, in ſuch manner as he, ſhe, or they, uon Inland Bills. 
might do upon an Inland Bill of Exchange, made 
or drawn according to the Cuſtom of Merchants, againſt the Perſon 
or Perſons, Bodies Politick and Corporate, who, or whoſe Servant or 
Agent, ſigned the ſame : And that any Perſon or Perſonz, Bodies Poli- 


tick 


X | 


” 


Bill of Exchange. ;- 2 


tick and Cor ate; to whom ſuch Note that is payable to anpbe. 
ſon or Perſons, Bodies Pole itick and Corporate, his, her, or:their t: 
der, is indorſed or Ad. or the M my 2 mention d, order 
ed to be paid by ludorſement oak, all and may maintain his 
ker or their Action for ſich Sum, either againſt the Perſon or Perſom 
Bodies PGlitick and Corporate. who, or whoſe. Agent or Servayt, 2 
aforeſaid ed lach N Note, or againſt; any, of the 
and G _ Damages Perſons that indorfel the ſame, in like manner; x 
” in caſe of Inland Bills of Exchange, and ſhall re. 
| cover his, her or their Damages and Coſts of Suit. 
; And if ſuch Plaintiff be nonſuited, or a Verdid 
r fog 5 againſt bim, the Defendant ſhall recover hi 
1 = . 


The Afton to be And it is further,cnadted, That every ſuch Adian 

nd by the toes ſhall be funkoren and brought within ſuch 

of Limitations. Time as is appointed for commencing or ſuing d 

31 the. un 1k Actions upon the Caſe, by the Statute made 

YI: 21 Jac. cap. I6, Intituled, Az 4 for Limitatin 

of ATions, and for avoiding Suits in Lav. (Note, This Act of 21 Ju, 
is commonly call d, The N Nur of Limitations.) 

Who mr ue our, Pꝛobiden, That no Body Politick or Corporat 

theſe may ve * mk have Power, by this AR, -to iflue or give out 

Notes, 
1 Notes by themſelves or their Servants, other 
than ſuch as they mi abt have iſſued out, if this Act had not ene 


This AR was made prpra 7 68 Anne. 
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| Fee Counts. 


Biſhops act with aud 
without Dean and Chap- 
ter. 


HAT Ads a Biſhop may do, concerning 
his Poſſeſſions, without the Aſſent of the 
Dean, and Chapter; and what with their 
| Conſent : And alſo what he cannot do at all, tho with 
their Conſents. See the 70 of lors $ Caſe. 10 Rep. from 58. b. to 62.0. 


All judicial Acts made by a Biſhop de facto, 28 
4. fol ng rg Admiſhons, Inſtitutions, &c. ſhall y _ but - 
what not. not voluntary Acts which tend to the Depauperat 


| | on of the Succeſſor. Godlolphin 3 8. Sec. 23. 
Bow in 1 Cate of a Alſo how it ſtands with a Biſhop in the Caſe of 
8 a Commenda Retinere, See in Title Commendams, 
and Lock 31 and 333, where is very much good 


"Rong relatin "vp neee, and wy Manger of making, and 
Power of a Bi ; 2 
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See wee. as e ee 


hen 4 TY bath at the Tine. of bis | . . what , 
Death Goods or good Debts, in any io lane n. 
other Dioteſe, oz peculiar Jurſsdifioti Ho 
within that Pꝛovince, belides his Goods in the Diocele where he dies, 
mounting to the Ualue of five Pounds at thr leaſt, he ig ſaſh ta 
have Bona Notabilia : And then the Pꝛobat of bis CU," 02 graiiting 
of dminiſtratton, belongs to the Arcobloy of the Pzovince, - whe- 
ther it be within that, of Canterbury oz that of Vork: But this does 
not pꝛejudice thoſe Dioteles, where, by poſition 2 Cuſtom, Bo» 
na Notabilia are rated at a reater n er of Canons, 1 Jac. 


es: FOI 9R4 49+ F405 kauf : 3 8 Vari, 
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we 8 here 1 ate kao "EMS 
we call Paper-Books, and Copies of Re- Books, „ what, 

- co2ds: The Paper-Books are . thoſe-which 

arte made up by the Clerks of the Papers 

of the Court of King's Bench; The Copies of Recows ate thoſe 

Books which are made by the Attomeys fo2 the Judges; where there 

ate ſpecial ONT, Demurrers, 0 Potions in Arreſt of Judg- 


ment, 
g P Mg 


238 3 [2B66k$. 4 "a 
"ef Pleadings and Fo ſpecial Pleadings or Demurrers in Law in 

: 2 to be "gn any Cauſe here in Court now depending, or 
Hand. hereafter to be proſecuted, ſhall be received by the 
Clerks on the * rs of this Court before ſuch ple 

idee and of ſome ann 


or | * in Law 
EI r 


for ey Wee EL f Copied 


C 
tl cons, Plex and Paper Books by them to be mate 


piss of ſubſeribe ta ſuc 
e SGH Pts N Uri inſet who have'ſigne 
ſuch Pleas, ett Beli: the Plaintif 


as of the Defendant ; piety in all Books delivered to the Judge 

of this Court, the Names of the Counſellors who did fign thoſe Plexs, 

as well on the Beha 0 the Plaingiff as the Defendant, ſhall be ſub- 

ſcribed to thoſe BN 9 ANU Hall deliver the 
775 BY . 


ſame. Per Cur. J. Regs... 
When Books are W e — _ Judyes, * 
Cauſes which: are to argued ; the Attorneys that 
A Books Cn deliver the Books, '6 60g ht to write the Number. 


ed to the Judges. Roll of the Caſes 19 b ar arg ved 9 the Book; other 
wiſe Mich. 22. (. 


B. R. That they may 1 ian in * Yr and Lem Fo: Cauſes wer 
earn, to. Me cet e Records of thoſe Cafes upon any 0. 


Attorneys to write the 


0 Wins 4 N. 


920 40 . h "Books 11 eo be defrered th 
Dae up argued, are m 

of be Sig, e 5 2 * 5 Of this PIO Plaintiff and Beende. 
For it hang don doabr! in fach Cate hich are ta be argued, whether 
the aw be on the Piat Kon the Defendant's, the args 
ing of the Cale doth equally toncern them ; and therefore it is Reaſon 
they ſhould be at an = Charge in bringing the Cauſe to be argv 
ed and determined. hut if the Defendant or Plaintiff neglect to deli | 


ver EH to the Judge Party who would hare 
nag if either Party the Sade come on muſt deliver them ; otherwiſe 


neglect or refuſe to deli- 

ver them, the Parry who the Cauſe will not come on: And if the Judgment 
dove in Colts fen beal- of the Court is for the Party who delivered all the 
Books, he ſhall Be allowed for the Charges of his 

Books in taxing of the Coſts. 
be eliezed at fe „ The. Attorney ought to deliver Books to the 
four Days 1 ud ges east Days before the Cauſe is to 
Cauſe comes on. come on int aper, ſo that the Judges may 
have Time to peruſe the Books, and be ready to 
By 1 ſpeak ! to . oy 238 on. Jads | 
1 > give, When Books àré te elivered-to the Judges 
Judges, andthe Beten, in Cariſes: which" are to be argued, the Plaintif 
2 co the other two- gh give Books to the two Senior Judges, and 
Judges. the Defendant ought to give Books to the tuo 
Buiſne Juäßes ? But if the Defendant's" Attorney doth not deliver 
his'two Boobs as lie ought to do, the Plaintiff's Attorney muſt tak: 
Care to do it, and it wilf be allowed him in Coſts by the Secondary. 
So likewiſe if the Plaintiff's Attorney doth not do it, the Defen- 
dant's muſt. 4 Bo⸗ 


a "Ip 1971 s 14 
See Copypaty 
| Prune: is @ 1 Colton in tame Borough+Engliſh, Quid, 


ancient Bozoughs and  Cappholyv Ma⸗ 

nors, That if a Man bath ſeveral , and dies, the 
youngeſt ſhall inherit what his Father died ſeized of, as Heir 
to his Father, by Foꝛce of the ſaiv Cuſtom. | 


cUhere the Caſtom (as in-/Borgugh-Engliſh)—_Where the Darghter 
gives the Inheritance to the 'youtigeſt' Son; e 1 
the youngeſt 8on dies without iſſue Male in 
Life - time of bis Father, but leubes a Daughter who ſurvived the Fa- 
ther; the Daughter, and not the yvoungeſt ; Son Which the Father 
had at the Time of his Death, ſhall have he Eſtate. 3 Anne B. R. 
But where a Surrender was to the Uſe of bim- 
ſelf for Life, and after to his Wife for Life, and 1, Where the cleft Son 
he dies, leavin three Sons, the 1 ft dies in Heir to his youngeſt 
bis Mother s Li e-time, and [eaves no Iſſue: Here n ad 
the eldeſt Son ſball have the Land as Heir to his 
b geſt Brother, though he did not die ſeized; but * POP 
ing in the youngeſt Son, the eldeſt ſhall inherit as Heir to him. 
410. E h 
ehe 205 guten 5 that the band ſhall _ 
e youngeſt Son, it doth not give it to the 3 not go to the 
youngeſt Uncle: becauſe Calles ſhall be taken wh Wyo &, Node, al 
firialy. 4 Leon. Caſe 384. © 
Pioot by Witneſs of Borough. Engſiſb Tenure Wha Proof there 
ſhall” not be admitted; but there ought to be Pre- ws AE. 
cedents in che Court-Rolls to ſhew' it. 183d; © nnn 
A Man ſeized of Borough. Engliſh Lands; de- The Cuſtom goes with 
viſes them to A. and his Heits for the Life of B. Deſen 9 the you the 
4. dies, living B. leaving two Sons; the youngeſt, Son. * 
and not the eldeſt, ſhall have che Land: Becauſe the 
Cuſtom- 15 with the Land, and guides the Deſcent to the younget 
e 138, 139. 


* 9 4 
e. 


Aſſignment. 
. 
ondition. 

e SEEN 
Replication. 


each is where a Man commits a Byeac 
| of a Condition ot a Bond, oz of his Co 
benant, by the not perfonming of them; 
3 and upon an Aion bzought thereupon, the 
Beach muſt be alligned.. Aur 


How the Breach muſt @TJhere one brings an Action for a Covenant 
4. 1 — broken; he ought 1 aſſigu the Breach of it inſuch 
7 a Manner, that the Defendant may take an life, 

Hill. 22. Car. 1. B. R. Elſe the Party can make no Diſcharge for hin- 
ſelf, becauſe his Charge is incertain. he ˙ 0 2al)” et] 1 

How to Qechare in an . Ik one brings an Action of Covenant againſt ano 
Adio of Covenant for ther for not repairing of Houſes, &. demiſed 
not repairing of Houſes, unto him, he ought to aſſign particularly wherein 
* the want of Reparations conſiſts, and not to de. 
2 clare generally. Hill. 22. Car. 1. B. R. For fe- 

parations conſiſt of Particulars ; and if they be aflign'd generally, for 
want of them, the Defendant cannot tell how to give an Anſwer. 
How 264 when the .. I an Action of Debt be brought upon an Ob- 

Breach is to be affgned ligation, witli a Condition for the Performance 
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Breach, Quid. 


- 


in an Action of D-bt Of Covenants, the Plaintiff is not to aſſign in what 


upon Bond, condition'd | 1 7 
AE Performiance of 'Co- the Breach is, until the Defendant has pleaded 
venants. 


5 B. R. For before ſuch Plea the Declaration ſhall 
be taken to be true, that the Condition is not broken, either. in all 
or in Part; and ſo there needs no Aſſignment of a Breach : For 
whereſoever the Defendant's Plea goes in Avoidanceof the Bond, or 
admits or ſuppoſes a Non-performance of the Condition, there needs 
no Breach in the Replication, only an Anſwer to the Matter pleaded: 
Fhis holds generally true, except in the Caſe of Arbitration- Bonds. 
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See | 
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Negele, the Breach — a” for vos finding 
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The Defendant was ta pay p n Confeſſion ot How a Breach ought 
proof of the - imdevil ; Plat Gobds 'k ſm <= with in 
by 4. B. The Plaintiff —.— that ſuch a: Day 7 E 
75 fun N „that 4. B. had imbezilled L bis 5 his Maſter's Goods to 
fat vl which he gave Notice tothe Defendant: And de- 
murred unto, becauſe he doth not aver in Fact that A. B. imberilled 
Goods to ſuch a Value, and therefore \ndtghe.” Co. Jac. 135 pl. 3. 

chete ſeveral Breactics are aſſigned, aud the 
the whole Declaration; e lers e Ger re 
the Plaintiff ſhall have Judgment for all them - the Deſendane demure 


&- where che Breach is well aſſighed, for they are 170% f be Pn hh 


as ſeveral: Actions. 0 Jac. 5 57 f. 4. 62% ave judgment Fe 1 


tf 367 that are well aſſi ed. 
mubere a thing is to be done he a Pert nm b, "ST 
How to. be age 


Aſſigns, the Breach, muſt be aſügted, that it was „pete 1 
done neither ont᷑ or the other; but when it is foe ap Pint or 
to be done to ſack; a Perſon. or his Aſſigns, there bis AF oy; 

jt will be ſufficient to ſay in the Breach, that the 

Defendant bath riot done ſuch a Thing to the Plaintiff, without ſay- 


ing Aſſigns. 3133. 20 


Foxmerly, if there were twen ſeveral Things Howto affign a Breach 
in the Condition of à Bond, yo every one of UW. tap, 10. * 
them was broken yet when yon come to — | 
Breach, you muſt afſign but one Breach, and no tote; for if you 
aſſign more, it was then held to be double, one Breach being as much 
2 Forfeiture of the Penalty in Law, as twenty: But in an Action . 
Covenant, you may aſſign as many Breaches as 9. „% pleaſe. 
ſee for this, the Alteration made by the Statute of W. cap. - 
ſet out at large in the Title Covenant. Vide Poſtea in * next Para- 
graph. where you may aſſign as ny Breaches as you pleaſe. 

CUhere an Action ſhall be R pon a Bond 0 | 
for Performance of - Covenants, Plaintiff may We yon — 
aſſign as many Breaches as he pleaſes 3 and the Ju- be atigned upon a Bond 
ry upon the Trial ſhall aſſeſs Damages and Coſts, 2 of Co- 
for ſuch Breaches ſo to be aſſigned, as the Plaintiff What Datnages the 
upon Tour a prove to have been broken, 8 & 9. dug may aſſes. 
4. ſep. 8. gh Ul. 3. cap, 10. 
Alto, Alt . 4 ſhall be had by Demurrer, | 


A Writ to e f 
Confeſſion] or Nil Dicit, the Plaintiff may ſu opeſt FE Fink Ao aquire o 


upon the Roll as many Breaches as he ſhall think 


fit; upon which ſhall go a Writ of Enquiry for a 


jury to appear before the Juſtices of Aſſize . the county. to enquire 
of the- Truth of every * of thoſe Breaches, and to aſſeſs Damages 


that the Plaintiff hath ſuſtained thereby. Ibid. 
3 3Q allo 
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What ſhall be a Saril- 
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ges aa Coſts, there (ball be a Stay of — 


dae Jorgrent hall on the Laid judgment: But ſuch judgment tay ; 


oy For the future remain. to anſwer any further Breac that 


0 — to | bt porters is ſyſtai may" be 
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Where 2 Mat by 
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Rep. 21. 4. 4, TL 
is not a ſufficient Breach to ay, J. S. Bun, 


legalem | Titulnm, enter d, without ſaying why 
Title. 1 Len. 301. 1 Med. 490. 1 Mod. 292 4 
grees with Levins. 
Preach may b alken- Breach of Covenant as generally as the Works 
Carenant| ell. of the Covenant are, is good. 2 Lev. 150. Gn, 
oe pc 3 Jac. 171. 
tha ba xe. A Ban let an Houſe for fixty Years, and cove- 
neral. as the Breach, and nanted that he was ſeized in Fee of an indefeazab}; 
12 —— after « 2 Eſtate, and aſſigns for Breach that he was not at the 
get . of the \Indenture lawfully ſeized in fee: 
The Defendant pleads Now eſt fabum, and found againſt him: And 
moved that the Breach is too general, not ſh that any other 
was ſeized, nor why the De endant' was not ſeized. Cxria. As the 
Covenant is general, ſo may the Breach be aſſigned of Nov eff fadin, 
38 where he hath made it good by pleading. Cro. Fac. 369, 
And ' The 8 ſets — e L N . 
nue Promiſe. Breed to (ell him a fixth Part of a Ship for 5000 
* and that the Plaintiff ſhould pay 207. in Hand, 
and the Reſidue upon executing of the Writing; and that, in Conſ- 
' deration that the Plaintiff had paid the 20 l. and promiſed to perform 
the Agreement on his Part, the Defendant promiſed to perform it on 


Where 


Part. This being a mutual Promiſe, the Breach is well aſſigned in the 
general Words. 3 Lev. 319. Adjudged the rather becauſe after a Ver- 


dict. 


„ether. to fight with him. (altho nothing be done,) he 


MUpere 2 Man threatens another to beat him, or 


are Breaches of the Good Behaviour, but reproach: 
ful Words are no Breach. Cro. * 86. 


and what not, 
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ned, on which the Plaintiff may have Sci. . ; 
£9 U. cap. 10. cia againſt the Defendant. Vide Se. 6. Og IV. 


1 At difable himſelf to perform, 1 i 10 | 


his; then' he ſays, That the Defendant hath not performed it on his b 


-—> > &> = 5 *- 


. temire; but not ration præſcripi 


Common Bridge, this muſt be repaired 


6 


daa TL * 27 Ir 3 114 On um n * 2021 ff 243 wort 


ul 85 


e qe * 232 — — 


4 Orca Biidges of Ren fa be te- Common Bridges muff 


patred by rhe Jnhabitants of the County, 2. red by ce Coun: 
if it be not known who elſe ought to _ 
wen. Co. Cir. 363, 366. Danv. Pagel OO i owt 3 tan 


Lt rd 
- 9 pyſvate Perſon may be obliged 


to e iis How Ae Perſons 


ſhall be obliged, atid how 
0H; tamum; (Corporations. 


but a Body Politick may be bound, either cis * 27308 III 
tenure five preſcriptions, 2 Inſt. 700. Co.13 Rep. 33. 2 Keb. 43. 

It a Man erects a Mill, and makes a new Cut en 
fob the Water to come to it, and makes''a new , privare (Ilg, but ky 
Bridge over it that People uſed to go over as a 2 a Common Bridge, 
by the | halt te re by. he 


ettor : : 


er. 


Wu 


Owner of the Mill: Becauſe it was erected for his 
own Benefit. But if a Man makes ai Bridge only 
for the Common Good of the King's nor I 
not. bound to repair it. 2 Inſt} 20. 

Ma Mau hath only part of the Lands: which He tat ww ch but Pan 
raione tem Gught to repair a Bridge; yet be oo * 
alone may be preſented, and compelled to repair it, 
and he muſt tabe his Remedy for againſt · «the reſt: For 
Bridges are of abſolute nee 


yy and maſt not lie 
dee, ' Jae Rep. 175, ar th Prey may. ns 
in ſueh a Caſe' 


have a Writ to the Juſtices De deo- * 

ner ando pro rata portionir. F. N. B. 235. b. Reg. 268, 4. 2 laſt. v 
Ma Manor be charged ratiove tenuræ, the anti- ere 2 danot ie 

ent Freeholders and Copy holders are not liable to charged ratione tenure, 


contribute; for nothing is Part of the Manor but who muſt contribute. 


the Demeſnes and Services: But they who have any 18 
"E of the Demeſnes by Parchaſe, — 1 Herdr. 131. 
he County ought to maintain Bridges, becauſe on ou 
they are for the Eaſe and Benefit of the People, un- * —_ 1 (beg 
leſs it be ſhewn who ought to repair. C. Car. 368. few who ought. 
If Inhabitants of a County are indicted for not inna it ints muſt not 
repairing a Bridge, they cannot plead Not guilty, plea Not guilty. 


dut wulf ſet forth who ought to repair it, and tra-P itt key muſt plead. 


verſe that they ought to repair it. 2 Lev. 112. 
L Ventr. 236. 
. . The 


3 5 | 


of 
Fea 


ry, by the Statute 


 _— ime, Belo of Burglary, or the felonious breaking and = 
I Anu. into any Houſe in the Day- time, and proſecute 


1 8 12 
How the Indiment The Indictment muſt ſay, that it is Pons pull, | 
W + 5+ —— — 


2 . 


24 23 — ES 


17 +9524 1.11112, 0 Selen and Felopy- r ne e 1 

3 9569 of os + 14111 * A013 0 TIGTIONO!! ' 361 Qt | E | 

| Wr Jann n ind : u | 1 | 
Urgiqey by the Common Lats, is where 

Man in the Night-time bꝛeaketh and entret 

n to the Jn. 

tant ta commit fame Felony. Within the 


, whether the frlonious en be executed 02 not. 


1;001 £. au PY 

Burg ry, may 11 ay may be committed by ane, tho be 
Ry do not a Houſe: open; for if he be within the 
Houſe; and deal away the Goods in the Houſe, an 
open the Honſe on the Infide, and 4 and carry away the Goods 
lah 475 bete tn 22/Cor. 1 BR. For this the * vio⸗ 
— By a Statutes made 10 & 1 Willielms Terri, ah 
23 3- it is enacted, That every Perfon; who ſhul 
& 114 M. 3. cap. 23, „ r ay ogy: in any Shop, Ware-houſe 

Goods of 54. Valve, Coachybouſe, or Stable, felonionſly wary 
or more, out of a Shop Of the Value of 5 x. or more, per Any 

ee e 

— Nog brake open. ally broken open 
99 there be no Perſon in ſuch „ -Ware-houle, 
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mand any Perſon to _ 8 4 * 1 of 
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2&6 4 V. G. M. entituled, 


| See the Statute, 
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n any of the Courts at 


Money, to be recovered 
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A Cuftom to make a 
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requires, how to 
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mage to make By-Laws, when Neceſſity requires, it 
be ought to be ſet forth, that there was Neceſſity for 
it at theTime when made: And ſee many Caſes there 
where a Man is to have one thing for the Cauſe of 


another, he muſt alledge the thing done, for which he muſt have it 
3 Leon. Caſe 73. Fol. 39. 


By-Laws muſt be Sub- 
jet to the Common 
Laws, 
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the Rule of the Law of the Realm, as Cabordinat 
to it. Hob. 211. 


* * 1 VII _ make Ordinances and By-Laws for the. Reparation 
wake without Cuſtom, of the Church or Highway, or ſuch Thing which 


is for the publick Good ; and the greater Number 
ſhall bind the leſſer without any Cuſtom : But if it be for their pri- 
vate Profit, as the well ordering of their Common, or ſuch like, this 


cannot be done without Cuſtom. 5 Rep. 63. 4. 67. b. 
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ſonableneſs of them ;' but ſaves the Makers of them 
from the Penalty of 40 J. if they are not good. 1 Rep. 44 b. 5. See 
o, 5. Rep. 63. b. 
oF new Corporition not having any Preſcription 4,4 o_ by Cr 
appropriate to themſelves; and held? —_ — 
3 make a By-Law to exclude all others from 570% 24 
uling a Trade in their Town wherein they were not And what may. 
Apprentices, they having ſerved as Apprentices to it in another Place. 
Heb. 285, But 2 By-Law founded upon a Preſcription or Cuſtom, 
may do it. _ 294. Carter 69. 2 Browwl 178, 192, 1 
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May he recovered by 
Action of Debt. ä 
A Penalty forfeited by * 2 TS: that 11 a * 5 Chana 

e 5 or Preſcription to make By-Laws... makes à By- 
Foecially directed. Law, and limits 2 Penal Sum to be forfeited for 

Non · performance; this cannot be levied by Di- 
ſtreſs, without a Preſcription to do it, or an Appointment or Limits 
tion by the By- La fo to do. Co. 5 Rep, 62. Dy. 321-pl. 23. 
+ mm os ton tes Copoxtion by Charter makes a By-Law un- 
Diftreſs and Sale is void. der a Penalty, to be levied by Diſtreſs and Sale of 
the Offender 


for the Forfeiture cannot be levied by Sale of the O ender's Goods. 
2 VLenir. 192, 183, 
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is voi 

; 2500 ban See very good Directions for the making of By- 
3 about Laws Ard Tenants of Manors for the better dent 
Commons. 25 their e 3 L= Caſe 63: Fol. 38, 39» 

T 41. | 
2 | ' Caplas 


[9 t of any. partic, 


Goods: This is no good By-Law; 
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Capias' ad Sarfarenaan, 


8 55 * 82 


is is 5 Judicia _ which illues out of 
the Recod of a 5 where there NNW 


is a 1 985 22 
Coſts, 02 5 Writ the Sheriff 
is commanded to 5585 Nr 8 him ſafely to keep, 


ſo that he hach his Body in Court at 5 Return of the en, to 
ſatisſie the Plainriſt his Debt and . | 


CUbere the Body is taken. upon 16. Sa. and the The Body taken in Ex. 
Writ is returned and filed, it is an abſoluts and 1 Tag _ 
10 gmen 

perfect Execution againſt him, and no other Exe- at the Common Law, 

cution can be againſt his Lands and Goods. Co. Jae, - vo ar x" 995 


143 pl. 2. But where two are condemned, and hich makes the Lands 
one of them IS taken, in Executi and dies, 1 and Goods now liable. 


fecutjon may be, ſued. out agai the 1 * 
te afterwards by e Statute made 21 J. 24 24. it is 1 
ie Lands and Tenements,., Gogds ah /Chatxels of ſuch Perſofi 


Execution, .ſhall. be liable.to ſatisfie the judgment. 

malt be ſeven Days exclüſſve bet wixt the W a 0b ho" 
f Retucn of, every . 10. ad. Satiifacien Sci. Fa, again Bail, how 

to warrant a Ser. Fa. again Bail; and the 0 be. 

Capias ought to be delivered to the Sheriff of the . 


County, or his IInder- Sheriff, four Days excluſive to the Sberiff 


and, pong: of them muſt: be a Sunday) before the 
eturn thereof ; For the Defendant cannot render bimſeff, but to the 


Sheriff. &- Under-$heriff, and in the County where he is Sheriff or 


Gooey ift. 6 V. B. R. 
4 CAP pias duly. ſued out 15 returned may be enen 
filed terwards: ( (2 Cx. 1. B. R) For the ing — 


of it is not of the Eſſence of the Writ; but it is 


that which makes it a Record of the Court. we” ay . 
Che Sheriff cannot upon a Ca. Sz. take the Mo- R TIE. ng 


upon a Ca. 10. and why, 


ney, Ms diſcharge the Ps iſoner.; 5 becauſe the W rit diſcharge the Priſoner 


is 40 iar the Defendant, G. eum ſalvo coſted. 


ta "9nd | abeas Corpus: cjus, ſuch, a Day, coram Do- 
mino Rege apud /eſtmonaſterinm, ad atisfaciendun eldem, the Plaintiff 


1 Oe, But upon à Fi. Ha. be may take the Money. Lam. 586, 587. 


wo are Bail, and Judgment againſt them on a I 
Sei. Fe and 4: Calas ad Satisfaciendau was ſued out 2 two 


| againſt one only, and bir Becauſe, the Rec 
zance, upon which the Judgment quod habeat en a 
et ione m was obtained, was joint and ſeveral, nd 


ſo may the Execution be thereupon. 1 Lev. 236. $:e Title Bail. 
38 | A Capias 


250 — ad —— 
| Where a C. S. lis 4 Capias ad Satistaciendum lies not 2820 


7 — = 3 _ Executors or r the Sher: Or, when u 
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Certificate is a cutting made in Une 58 

to give, Notice to another Court ot ſome 

I I thing vone there; as a Certificate of the 

* Cauſe of Acklon is a Tranſcript bach biiefp 

| made by the Cletks of the Crown, Clerk ot the Peace, 02 Clerk ot 

Altize, to the Court of King's Bench, contafning the Tenoy and Ef. 

fett of every Jnditment, Outlawyy, oꝛ Convion, and Clerk pond 
ed, made 02 declared in any other Court. 


The Court will nos This Court will not 1 a Rule for 2 [ud 
g 7 — to make a Certificate to them of a Matter dolk t. 
N him. fore him; but if the Judge will do it voluntarily, 
they will receive it: For this Court cannot have 
Cogn zance of ſuch private TranſaQions of Things 
dges Certificates for the Reward for appfe- 
5 n of bs by Bi = Felons. See Title Felons. 
rials by Biſhops Foz Trials iſhop's Certificates, ſee Title 
—_— n 
A new Trial may be The Juſtice of Aſſize before whom the Cauſe 
. apon e Judges was tried, may certifie to this Court, if a Jury do 
find a Verdict againſt the Evidence given them; 
 -whereypon the Court upon ſuch Certifcate, and on Payment of Colts, 
uſually grants a new Trial. | 
Cerrificare ofa Rec Uhen a Certificate of a Record is made out of 
out of an inferfor Court an inferior Court, they ought to make the Certif- 
not amendable after it is Cate as they will ſtand to it at their Peril; for it 
fed. cannot be amended after it is filed : And if the Re- 
cord be not truly certified, there lies an Ad ion on 
the Caſe © againſt the Party that made the Certificate, * 22 C. 1. B. R 3 


Certificate, what. 


| folges Certificates for 
apprebending of F clons. -p 


mw pp mWwoaco  cAccooch. 


S TA 


= = Pages . 


be] 


C . wy „ 
ar there be Cauſe to certifie the Court touching Cuſtom in Londen to 
a Cuſtom uſed. in che e City of Lowdos, this be. certified by the Re- 


cate is not to be made in Writing, but the Recor: Mouth, 
der of London is to certifie the Cuſtom ore temus, by 
Word of Mouth : 7 | 
of the Cuſtom 2 ways in London; and 
therefore it is for the greater Dignity of this Court, that he attend i in 
Perſon to give Satisfaction herein, than to make a Certificate, which 


will alſo require Witneſſes to prove * and conſequeritly more Trou- 


ble and Delay in it. (Trin. 23 C. 


.) But not 1 1 
if the Cuſtom do concern the Lord-4 r Patticu- N N concern 
larly. Per Roll. Ch. Julticg, ;, 
at of an inferior Court, 404 Ae out of the; S 


ee 80 Pleas, the original Record is certified into ferior Court, and out of 
' urt. 


upon a Writ of Error brought to feve 
their bf To 8.8 7 But upon 4 Writ of. rror re the Tranſcript only into 
turnable in the, Exchequer-C Chamber, there is onl nan. 
a Certificate of the Tranſeript of the Record, and d 
not the Record itſelf: And afte ter Judgment js affirmed or. reverſed, what 
is done in the Exchequer-Chamber i is returned back by the Oourt, and 
enter d upon tie Record*in' the King's Bench, frötf which the TA. 
teri was taken. Trin. 24 Car. 1. B. R. + CR 
he Prothonotaries of the Common Pleas will © * 3 
ale ke J Ces OP ah Mane Petre eh 40 ee 
| into this Court, without a Rule of this Court to en. without a Rule of 
vin them! (Thin. 22 Car. 1. B. R) Thi 
not do it upon the Requeſt of the concer 15-56 A OE 
becauſe by ſuch a Requeſt they cannot - be afberth 
Rae dehre ſuch] a dota For the Cour. aw only 
—_ Shen rem 


the Common Pleas, up- 
on a Writ of Erro Bot 


or 


-., - 


N ; 
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 Certiozari. 


be the beſt Conuſant 


ſs, they Will to <fijoin them. % 
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Gage ir rm 8 tor 
. der (cum 2457 2 8 20 b2100e 2 2 of f nt f in 
15 anted. There is fig l TUrit „e 1 


©xawp-Difice £0 certific Aena r. 
Certierari ought not to 0 Cartiardrs to be made. tc — 
= at of ap a 2 ment out ; ought ferior Caurt, 2 the Proſe 
120 e cution of the Plaintiff. in the Aion, whereby to 
abſolute Necel- 5 him Y — Execution out af this Court t 
n inferior. Juriſdiction 
2 
Tudge* s Hand not ne- 


Meg. Liveſy, & e 
celfary to a Certiorari; to Writ of Certiorars to certifie Diminution in a Writ 


x it be a 75 of abſolae 2 Ja l. 


. 21 Car. 2. 


| It is not neceſſary to have a Judge' s Hand tos 


certifie Diminution in a , Of Error. (21 Car. B. R) For it is authentick it 


fit of Error. ſelf, and ought to be obeyed. 
A Certicrari to remove a Certioꝛari to remove an Indictment doth lie by 


an Inditment lies of the courſe of the Court, without moving the 


courſe vithout moving Court for it. Mich. 22 Car. B. R. But in many 
| Q Caſes there muſt be a Judge's Hand for it. : 
Notice to be given to CUhere, one prays a Ketterer at the Judge's 


the other Party before 
praying a * 4 at a Chamber, to remove an Indictment out of London 


udge's Chamber. or Mzddteſex, he ought to give Notice of his De- 


fire to the other fide three Days before, or other- 


wiſe the Certiorari is not to be granted. By Twiſden Juſtice. der 


P That a Certiorars li W 
at a Certiorari lies into Wales. em 20 

9 After a Writ of Error is brought, if the whole 

f 2 Writ o Ero Record and Proceſs are not certified, or not truly 

Re be r < F624, certified thereupon, there muſt be a Writ of Certiv- 

Certiorari lies to certifie rari out of this Court directed to the Court where 

what was wanting. the Judgment was given, to certiſie into this Court 


ſo much of the Record or Proceſs as is wanting, 7 
4 | ro 


Z. 2 28 


2 


2 g. ggg. 43 DR gy PESNDE..: 


to 


— 1 certified before. 


Writ 


back again far! Exceution, hut the [ 
Court, 
tion is e Ie 
Note, A Cvtieraæri is ne ven ſiged gatig 
of Error, but .wbere ' Dimindtion i 
in the Writ of Errot is contained a Comm 
dettiſie the Record aud Procel 

what is ſaid be 
V Gh Chief Juice in thn Caſe 
frekz Hill 16581 f. S. The Kings eo 
grant a Certiaari, and remove a 
ment out of an infetior Court) th 
cadannot be determined here, if the 


althotgh it do bear Date 


given in 


extraordinary Caſes. 


J aiſdiQions to extraordinaty Trou 


mung . 
before. e 49 ee And when » 
— 8 not Tran 
e erer. 
. 1 mn 
Cauſe, and Ex 


* e eo 


Cammagd, de 
re eee. mer den 


before. | *- .©.Fe 195 6959 The) 


aan wag 
but the Record it it ſalt; { A dberenpgn fn 


and afirmed or reversd; ag the C 


— 15 1 Gu: 
erfude> 


5 4 


have no Juriſdiciom of the Cane, or do t pro- 
ceed therein according ta the Rules of the Common 
la; but if an inferior Court, have Inxifdiſtion, 1, 
and this Court hath not, no nee, onght 10 be Fer knee hast. 
granted, for it would be to no purpoſe to grave Ws 
and if a (Certiorari ſhould happen to be gran 
turn made, this Court will award a Prace 
2 Certioꝛari to remove an indictment i 1s goo. 
before the taki 
Indictment which is to be removed by the 
(Mich. 22 Car. B. R.) For the Date is not oy f 
and it may be granted to remove a ns Indimen, as E 
an Indi@ment preceding the Cortiorars... ) 
This Court will upon Motion in an 
nary Caſe grant a'Certiarers to remove a 
given in an inferior Court, into this Court, to the remare g — out 
intent that the Plaintiff may have a Sir Facias a» o an inferior Court. 
gainſt the Defendant, to ſhew Cauſe why he 
not have Execition upon his Jadgroent. (Hill, 
was done in the Caſe of Rooke againſt Kwight, to remove a Jud; 
Dymchurch, Part of one of the Cigg 
done in caſe the ordinary Way of — qut of Execution be hin- 
dred in the inferior Court, or where they refuſe to grant out Exgeu- 
tion; for this Court is the aer Court of Juſtice to appeal onto in 


— A. 
mined here. 


Fx: E 


It was 41 whether a Caviaters doth lie 
to the Cinque · Ports. (Peſab. 23 C. B. R.) Not. 
withſtanding it was done in the Caſe of Naote and 
Knight before cited. For if it ſhould ordinarily be 
mnch leſſen their Privileges, and thoſe thet 


le and Charge. 


3 T | 


253 


. 
2 * 


A 


„ ler Courts led ave | 


urilg ＋ * of the 


8575 


but if inferior 88 
ve juriſdiction, no 


then upon loch a te- 


Certierati to et 
an Indictment, 
though dated before the 


e 1g 


ell a 28 
1 


10 wha Cates 2 x. 
ill grant a Certiorari © 


22 Car, B. Tv This 
ue · Ports in Kert + This is 


Whether a cpr 
lies to the Cinque Ports ; 
nted, it would 
well within ſuch 


** 


—— —— 


9 


wry a Certiorari, and Have it 


Lk If ie Par 


jibe "x; anted: the other Part cannot have another (,. 

her Patty -2n00 "Fore, pages. 13 Caf. B. R.) for the ſame. thing 

Wee 11 For e ſecond C r tiorari would be to no pur poſe 

UN bas ag Law MESS — vain. 
Then Juſtices have Autho ty given t em 

278 a ht Statute won ſult a Liberty, a Certiordrs lies to the th 

co tay excepted by if the Liberty be not excepted. (Hill. 23 Car. Bk. 


For à Cr being grantable at the Commo 


Law is of fbice as well 2 5 Liberties as without, excepe when 
berty 1 e ome Statute. | _ 

K AA "4 9 t to de granted upon a Matte 

Ke fine of Law, not upon a Matter of Pad 

not of Fact. G. 4 5. 0 


B. R) For Matters of Law only an 
I by the Court, and Matters of 52 h 


'A 7 Ciptioiart doth not lie to retavye a Cauſe on 
„Gg lies not after Sf an inferior Court after a Verdict is given in it 
: (Mich. 24 Car. B. R.) For then the Cauſe is deter. 


mined, and ſo in vain to remove it; but the Proceſs then | is a Write 


. Vi ide ante. | 
8 Ik a better to certific a Record, be by ſome 
RL — — miſhap ſo torn or defaced, that the Record cannm 
ther. : be perfectly certified by it, the Party may have u 
Adulis Certiorari, (Mich. 24 Car. B. R.) upon a Motion 
to FE Gan 1 he had no Fruit of the firſt, and ſo it is all one 
as if he had not any 
af A  Certiozark may be granted to remove an At 
1 I lies to remote an of Common Council of the City of London, if th 
of Londen, if ſuch, Act be Act be made againſt Law. (6 Mais 1650. B. &) 
_ againſt aw. For the Common Law is the Birth-right of the Peo 
plc, and the = N eech is not to be interrupted by colour 
a particular Cuſtom or Privilege. 
The Court may grant a new Certiorari to remove 
A nor wiv ay grant- a Record before them upon a Writ of Err 
vpon a: Writ of Error, brought after that in nullo eſt erratum is pleaded, 
3 e eau if it be 4d infor mamdl am Curiam, in affirmance of 
mu the Jad ment; (Trin. 1651. B. R. ) So it was iner 
Molineux and Pride, 3 M. For Jud gments are favoured in Lay, 
and are to be ſupported, as much as Juſtice will permit. 
By Ghrn Chief Juſtice, Paſth. 1659. It was faid 
-Plaintiff in Writ of that the Plaintiff in a Writ of Error may have 2 


ha 
—— & _— — new Writ of Certiorari to remove the Record, after 


Record, after the Re- that the Record is certified, and the Defendant bath 


2 e pleaded 7x nullo eſt erratum, for it may be the right 
. | decord is not ed: Hr 

When Certiorari ought ' Note, Rolle Chief Juſtice faid, That he did not 
to be granted ro remove Ife to grant a Certiorars to remove an Indictment, 


N 3 but where the Party that prays it doth ſhew good 
4 Cauſe 


ct ttlazari,” 2 54 


u i thy it ſhould be granted, bi. That there: ca udift 
2 Trial had in the County where the Ttdiftment. — 2 
where he fork 11 8557 it, he orders that it ſhall be tried the nent Term) 
following. B. R) For Indictments generally concern thb Com- * 


wont A nd therefore Delay i is not tot admitted i in the Proſeou« 
tion 1 1 THEE # An. n J 
4 Certiozari otight not teffuldrly to be granted 5 — to 


to remove an Indictment, after the Party ĩndicted be granted after the 
hath traverſed'atid pleaded to the Indidinent, by plied 'o he Ina 

Rall. "Mich. 165.4. B. R. For by ſo doing he ad- m. 
mits that he is contented it Tal be tried "her it af t out 
was preferred. þ J 
a Gertoratt, to remove an Indictment,” ought rthearj, te remove 


not to be made by any of the Clerks in the'Crown- 39 
Ofc, wiehou oving the Jod & in it; and ob- 2 che Gen Se 
taining a Judges Hand to 11 2 Warrant from ithout a Judge's Hand 
the Maſter of the 'Crown-Office. / For the —— Na . 
n ee is dhe Neef the Ppuft. and is to be 
Baut or denied, as they ſhall ſee Cauſe, and it is not 2 Matter of 
eis grant it. _ 5 a 2 
ertiozart goes Day to remove Convich- 
ons, of which a Writ of aj to doth not lie; be- 2 eee 11 
cauſe that is the Party's only Remedy. Mod. Caſe 17. 
_ Where a Man takes out a Certiorari to remove an Where the Benefit of 
Indictment, and will not uſe it till after Convictioonn 1 
or Lite Jary f ſworn, he loſes the Benefit of Is Mod, 
» 02 | | 
2 Certiozari lies of Conte to certifie Ditnination 
in a Writ of Error: But in caſe an Iſſue upon the mid Gin to ertf 
Errors aſſigned is joined, and all the whole Matter , 
enter d g Record, and the Record is made a Conrilium, if it ſhall 
appear to the Court that there is a Diminution in the Proceedings fit 
, e 2 do grant a Rule for a Certiorari fs ; 
rtiſie the ſame, without B 
cannot be iſſued out. N 3 
The Court will grant a new Certiorars to affirm, | 
at to reverſe a Judgment. Hill 6 M B. R. Cre. 2 
69. pl. 2. rerſ a Judgment, 9 
ere upon Diminution alleds ged the Plaintiff | 
m the Errors procures a wrong Bill to be certified, _ Where 2 
and the Defendant in the Errors afterwards prays the Court will rejett the 
another Certiorari, and afterwards upon that pro- fa, and allow the true 
Cures the true Bill to be certified, the Court will re- 
ject the firſt Certificate, and allow the ſecond. ' Cro. Cor, 91. . pl. 14. 
* 1 3 5 & Bi * M. cap. 11. En- , „ 104 
1 AF to prevent Delays of Proceedings at ner? gre 
the Qvarter · Seſſion if the Peace, 25 was — 2 dt E it 1 
rary; but by an Act made 8 & 9 W. cap. 33. it is I the Court, and where 
made perpetual, it is enacted, That in Term. time wed ol be tho wot. 2 
no Writ of Certiorari, at the Proſecution of any 


Perſon 


256 . Certiozari. | 

Perſon indicted, be granted; or directed out of the Court of King, 
Bench, to remove any ſudi ment, or Preſentment of Treſpaſs or Mic. i 
demeanor, before, Trial had; from before the Juſtices in the Court dt 
General or 'Quarter-Seffions, unleſs the ſame be ranted upon Motion 
made for it before the] ev the ſaid Court, ſitting in open Cour, 
and that all the Parties indicted, proſecuting ſach Cert:orari before th, 


I 
+ Allowance thereof, ſhall. find ſufficient Manycy, 
edu. ® tors, who: ſhall — We a Recognizance befor 
7 one of the Juſtices of the Peace; in the County i 
20 l. with Condition, at'the: Return thereof, to appear and plead v 
the ſaid Indictment or Preſentment in. the King's Bench : And at hy 
own Coſts and Charges, to procure the liſue that ſhall be joined upon 
the ſaid Indiament or Preſentment, or any Plea relating therennt 
P to be tried at the next Aſſizes for the County wher, 
Tout. the ſame was found, if not in Landan, Weſtminſy, 
or Middfſex: And if in the ſaid: Cities or County, then to procure 
it to be tried the next Term, after ſuch. Certoorars ſhall be granted; 0 
the Sitting after the ſaid; Term, if the Court of King's Bench ſhall no 
appoint any other Time for the Trial thereof : And if any other Tine 
ſhall be appointed, then at ſuch other Time; and to give due Notic 
of ſuch Trial to the Profecator, or his Clerk in Court; which Recoy. 
nizance ſhall be certiſied into the King's Bench, with the Certzorars and 
Indictment; and the Name of the Proſecutor (if he be the , Party 
grieved) or ſome publick Officer, to be indorſed on the Back of th: 
ſaid Inditment : And if ſuch Defendant ſhall not, before the Alloy. 
ance thereof, procure ſuch Manucaptors to be bound in a Recognizanc 
as aforeſaid, the Juſtices of the Peace may proceed to Trial, notwith- 
ſtanding the Certioræi. 1 4 8 Pa * | 1 b ® 
& ©. ©. it the ndant proſecuting of ſuch ( 
ren, if the Court ſian dier erf be convicted, the Court of 1 King's Bench 
ſee Cauſe. ſhall give reaſonable Colts to the Proſecutor; of the 
5 Indictment, if he be the Party grieved; or a J 
8 Mayor, 2 e | 1 
| | | the Proſecutor, within ten Days after 
c Remedy for the mand, ſhall have an Attachment for bis Colts, 
and the Recognizance ſhall not be diſcharged til 
25 hat in Vacation- time a Certiorari ma 
wn" * by any of the Judges of the King's — and Se- 
—_— be m_ the Allowance thereof. 
75 _ zobiſo as © Iadictments for not repairing 
gen NE Nook of of Ways, Cauſeways, Pavements or Bridges. 
Highways. = | 
Another Statute 8 & » Wy an Act made 8 & g . cap. 32. it is enad- 
Ul. cap. 32. for proſe- ed, That the Party proſecuting a Certiorars to re- 
ment, 27 move an Indictment from the . ade or Quarter- 
Seſſions, may find two Manucaptors, who hall 
enter into a Recognizance before any one of the Juſtices of the Court 
of King's Bench, in the ſame Sum, and under the ſame Condition, as 
is required by the ſaid At: Whereof Mention ſhall be made us 
N 4. . Bac 


2 „ 2 Fog 8 . 


yous ww 


A muſt be directed to the Chief Juſtice : And to cer- 


Certiezar). 


which halt and fray all 


e Condition of ſuch Regaggizancc 
ot to Day in the ſaid. Copy off Blip 
til he ſhall be diſcharged by the ſaid Court. | 

How to proſecute and ſue gut a Certiorars to re- 
move a Conviction, or other Proceedings, upon 
the Statute of 4 & 5 V. &. M. for the more eaſie 
Diſcovery and Conviction of ſuch as ſhall deſtroy 
the Game of the Kingdom. See Title Game. 

a Certioꝛari to certifie a Warrant of Attorney, 


tifie an Original, muſt be directed to the Cy 2 


* Breviume, and be returned by him; and is not to 


be directed to his Depaty, or returned by him. 
A Certiozari lies from the King's Bench to the 


Cinque-Ports, to certifie an Order made by them for 
the Relief of the Poor. 2 Lev. 86. J n ws 


here the Court which awards the Certjorarz, can- 
not hold Plea upon the Record it ſelf, there but a 


Tenor ſhall be certified; otherwiſe, if the Record 


it ſelf ſhould be removed, there would be a Fai- 


back of the ſaid Writ, under the Hand of the Juſtice taking the 
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ſame, 
nance 


bor Removal whereof ſuch Certiorars was granted. And alſo it ſhall be 


ance forth Defendant to appear from 
, and not to depart, un- 


How to proſecute a 
Certiorars upon the Sta- 
tute of 4 & 5 Ul. & M. 
for deſtroying of Game. 


A Certiorari upon a 
Writ of Error to certiſie 
an Original, and War- 
rant of Attorney, to 
whom to be diretted. 


* 
24 3 T #3 4 


Cr:irari to the Cin- 
ue- Ports, to certific an 
Order for the Relief 


Where only the Te- 
nor, and not the Record 
it ſelf, is to be removed. 


ler of Right afterwards, See Dy. 187. Pl. g. Danv. 792. 
In Debt in B. R. upon a Judgment in Briſtol, 
the Defendant pleaded Nzl tie} Record, and. a Certi- 


Where a Certiorari gran- 
ted out of B. R. to certi- 


King's Bench, there, upon Nul tiel Record pleaded 


orars iſſued from B. R. to certifie it, and it was cer- fie a Judgment upon Nul 
tified under the Seal of the Court of Briſtol. Co. 

El. 821. And ſaid, that the Courſe was fo, and that it needed not to 
come in under the Great Seal. But upon an Action of Debt brought 
in an inferior Court, upon a Judgment in the i „bete but of 


» Chancery for it. 


the Court of Chancery will grant a Certiorari to the 
Court of King's Bench, to certifie the Record into Chancery, and, 
when it is there, fend it into the Inferior Court by Mittimus. 


- "vs 3% 
* 


F; . | ; 4 7. J NN 
'T; 512. 4 tt „oba 265) 11] 


1 Hallenges made 20 Juro)s/ate either tot 
; of * 02 to the Poli. Challenge to them. 
ray 149 when :Exceptidn tn taken to the 


- Challenges to the Are | 
ray al Poll, what. 


One eit! 
Wen the King muft au an SOT the Counſel far the K 
Hon Cue of his a> thallenged ſome of the Jurors, and the Court i 
that by the Statute of 33 E. 1. the King ought in 
| ſhew Cauſe of his Challenge, but not before all ti 
Janes of the Pannel are called over; for if there be enough beſides, 
Cauſe ſhall be ſhewn of the Challenge. Ram. 473. #74 
nn at no Challenge Fr af to be allowed con. 
lowed contrary. tothe [EOTY; 05. Record 7 it ſelf, where both Coroner 
Record. - were mentioned to have returned the Pannel, tho 


in truth but one did return the ſame. Lid. 48, ju 
; nee Challenge of the Polls of Citizens fir toi 
| 3 Freehold, want of Freehold within the 1 not allowed 23 
not allowed. in an Information; for if a Pannel in a Corpon Ct 
+ tion muſt have Freehold Jurors, they * like 1 
wiſe have fix - Hundredors, which: cannot be 1 in any Corporation in wl 
England. Ibid. 485, 488. Ju 
3 Note, That by the late Statute of 4 & 5 Amit 23 
| 2 f ne: Body of Regine, For Amendment of the Law, it is enacted, ry 
the County per 4 & 5. (to prevent the frequent Delays that happen in th 
4. Trials, by reaſon of the Challenges to the Arrays the 
of Pannels of Jurors, and to the Polls for default | 
of Hundredors,) That every Venire facias, for the Trial of any Iſſae, Ch 


in any Action or Suit in any of her Majeſty's Courts of Record at 
Weſtminſter, ſhall be awarded of the Body of the proper County, 
where ſuch Iſſue is triable. , a 1 ER 
| Jn Waſte, it is ſaid to be a good Cauſe of Chal- 
; | of Challenge good Croſs lenge of the Jurors, that fix of them at the leaſt 
| have not viewed the Place. 2 Saund. 255. 
„ may He the late Act For Amendment of the 6 
22 , what the Court may do, when View of a Meſſu- 
OM ae. age, Ge. ſhall be neceſſary, and bow the View 
DELLS dt ſhall be return'd, Ge. 


Cbannbe . 
Jf the Court award a Veuire to the Officers of a 
wrong Place, it is no Cauſe of Challenge to the 


2 Saund. 257, 258. 
. J0 t faid, that if = Corporatio 


is of Affinity to a ny Member of the ſaid 


don. 1 Sand, M. 


Jt- js not a ſufficient Cauſe to * 2 rer, 


becauſe he had delivered his Opinion touching the 
Title of the Land in Queſtion. Paſch. 23 c. — 
E. tamen; For it ſeems: he is not indifferent: y 

his Opinion may be altered upon the hearing A 


the Evidence, whereby, he may be better informed of 


Fact than he was before. 5 

Upon a Trial at the Bar betwirt Heiſes and 
L, Paſch. 1657. B. S. a Juror was challepged 
for the Plaintiff _ the Defendant's Counſel con- 
ſented que ſoit treit, and after the Plaintiff would 
have waved his Challenge, and it was ueſtioned 
whether he might do it, though it was before all 
the reſt of the Jurors were called upon the Pannel ; 


but at length it was 


in the Caſe of Arnold and Bell the ſame Term, it was laid, 


not be done, except both Parties conſent unto it. 

Ik one takes a principal Challenge againſt a 
Juror, he cannot afterwards. challenge that - Juror 
or favour, and wave his former Challenge. Paſch. 
23 Car. B. R. For he ſhall not wave à greater 
Challenge to take a leſs. * * 

Jf- the Defendant do not appear at the Trial 
when he is called, he loſeth his Challenge to the 
Jurors, although he do afterwards. appear. Mich. 


23 Car. B. R. For though he appear not, the Ju- 
ry is to be called and ſworn to try the Iflue, and 


n bring Fa Adi. 
on, tis a principal Challenge to a Juror, that he 2 


mitted, it not being much inſiſted upon ; ; 


of Faallenge fo to wn 3% 
ray. 


* Adio brou 
orpotation,' 95 by 1 
principal Fa 


a Juror 18 ee to 5 | 

Member of the Corpo- 

ration; 1 v0 F::7 7-7 
4 3 913 | 


" aa giving his OM 


nion touching the Title 


of the Lands in Queſti- 
on, no Cauſe, of Chal 
lenge: 


U 10 79 
the Matter. of 


of 
75 


Juror was chillengas 


for the Plaintiff; and De- 


fendant's Copnfel | con- 
ſented he ſhould be with- 
drawn. But nevertheleſs 
admitted to wave * 
Den : 


yet 
it could 


After a en Chat- 
lenge the ſame Juror 
cannot be 4 * 
Favour. 


If Defendant appear 
not when called, he. 
loſes his Challenge to 
the Jurors, tho' he do 
appear afberuards. 


therefore if he appear not at firſt, it will be Ant 00 late after 


the Default recorded, to take his Challenge. 


Jf one challenge a Juror, and do not make bis 
is ad- 


Challenge good, and afterwards the Jury i 


zourned; he ſhall not challenge the Juror again at 


is happened ſince the Adjournment. Mich. 23 Car. 
B. R. For a juror can be but once challenged. 


Ik one challenge à Juror, he cannot (after- 
wards) have him to be ſworn; if the Secondary 


have entred the Challenge. Paſch. 24 Car. B. R. 
u. Whether he may have him 8 if the Chal- 


another Day, except it be for ſome Matter which 


ce againſt 4 
Juror not made - good; 
and then the Jury is 
adjourn'd : He ſhall not 
be challenged again for 
the ſame Ma tter. 


A Juror « once chal- 
lenged cannot afterwards 


'be ſworn, if, the Chal- 


lenge be entred. 


lenge be not entredꝰ It ſeems he may wave his Challenge and have 


him (worn, for his Challenge is is no * Record. 


* 


3 { » ww Ks 
1 


Def 


Officers, no Cauſe ; | | 
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. Challenge. 


. N Forit i probablo in vill gainwin bis former. Veri. thong | 
hs Evidence be different. | | 


Challenge. 


That a Juror wasin. . ia-9/g00d Challenge 2ghink a Juror, to f 

Zn Tings e tbh be Zen en au 8 formen Trial for the — 
Land in Queſtion, and upon the- ſame Title, though 
tlie Trial was between * — Patties, Mich. 24 Cœ. 


9 fo 0 
when the Arra (that "ay the whale ury) 
ray muſt bo rhe challeng ed, the nay he of the Party a0 make 
French by the Lat by the this Cha , tiuſt'read his Challenge in Fre, 
mary, ee ce atid After he hath' fo read it, it is to be-delivery 
to the who is to read it in Lais. 6 
Nov. 1630. B. 8. Which wa "then done in a Ys 10 
want of Hundredors. 
Mrs e challenge may be made te We Poll after it 
The Pol may be chal- is made to the Array. 
on —— Challenge After the Foreman of the jury is ſworn, the Ar. 
ray cannot be challenged, 6. Nov. 1630. B. & Por 


' When the Foreman the it is too late; for to challenge the Array i; 


bot be challengad.. wn challenge the whole Jury, \ which cannot: be done 


after one of them is ſworn. 
Challenge for Favour, 4 Challenge to a Jury for Favour is not account. 
” Sent Challenge. ed to be a principal Challenge. For Favour is an 
| uncertain Continuance, and not to be relied on, 

How a Challenge for Ik ſome of the Jury be challenged for Favour, 
Favour muſt be tried. they ſhall be tried by the reſt of the Jury thei 
os | Companions, npon their Oaths, whether they be 
indifferent, to try the matter in Queſtion, or not? without going 
from the Bar, when they have heard all the Evidence that is given 
againſt them by the Counſel of the Party that takes the Challenge, 


1655. B. S. 
25 Nn a Caſe tried at the Bar between the Earl of 
- DL my, de. Leiceſter and the Lady Anne Holborne, a Juror was 
wrong Name. challenged, becauſe he was returned by the Name 
of Matthew, whereas (in truth) his Name was 
Mark, although he was (alſo) called Matthew, as he affirmed, being 
examined upon a voire dire, to lay what his Name was z and upon 
this Challenge the Juror was withdrawn, and the Jury could not be 
taken for want of bim, but a Tales was granted. 
Nit is neither a principal Challenge, nor a Chal- 
Woodie > for. lenge for Favour, to ſay that the Juror challenged, 
mer Jury for the _ Was a ſupernumerary Ju uror in a former Jury re- 


| Parties, no Cauſe of turned for the Tame Parties, in a Cauſe betwixt 


acl them, and received Money for his Charges of the 


Party for whom the Verdict paſſed; (by Ghn Chief Juſtice) becauſe he 


was not {worn to try the fue, and o no Jury-man, but as a meer 
Stranger. mn whe ] 1 
en ury appear at 'a Trial, before the 

— ths Secondary calls them particularly by Name upon 
the Pannel to be ſworn, he bids the Plaintiff and 


Defendant to attend their Challenges, viz, Gardes voſtres a 


2 


and then he 
them when 
tis a 


- Clialoune. 


are ſwWern 


good Challenge, 


33 E. 1. 


Stat. 3. 


am pertons + «re thoſe hit maintain Pleas - 
vame Sutts; 02 cauſe chem to be moved, 


on and ſwears I W it is too late 6 to challenge 


either by their. aun Piacurem — 
dthers ; and ſue chem at their nee Ch 3 ; . 5 of 662 
to habe Part .of the Land hl . i Fart of the Gaing, 


i. Fa . , * 1 . 22 js 


RE en . ITE 
vi ave three Years - 06 > 
pn a any . at the N * Af "LL 


"Land, 


K. 648. 


Preſervation or 


granting a Rent. ont. & (Charge Nia. 


027 f eto a 55 of ld ſom 
der, which i ER 55 


Jt is a Maxim /i n Law, That all Fee-imple | an bergen Jos 
Lands may be char ed ane Way or other. . an peel Karel. 


table and ſubject to. 


Where a Charge made by Tenant in Tail What Charge halt 


Support of the Eſtate * al, "wel bind an Heir jn Tail, 


bind. the; Hae, Co. ac. 42 8. | 
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} 4 1 
Chakib Uſes.” \ | 


n 3dgio2t on C 
See Coꝛpoꝛations. 
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— x 7«—ẽ ß —— 1 
8 Lands Ap Man may at this Day give Lands [ 
to Charitable Uſes Cenements and. PereViraments, to a 4 
ave HI. age. of School, Relit 1 : 
ed. maine SUnenance or rye 1900? | 
— EC | 
09} Labour b 
make a Store of pad ds, via Auch Chartrable Uſe. *n Wl 5 
it is convenient, upon any Feorment to reſerve to the Feoffo2, 6 And ti 
his Þeirs, a f mall R Rent, oz to expzeſs a ſmall Dum, or any ſug tt 
deration, f02-! the-Watters atfo2eldid;”.x Rep. 2 „ 1 
Canſid 6 gory 20 3a 5063 334. 148 - £31138 1 N 
* Devile — . Depiſeg to . te ke 7 
ratioa to Charita ie 8 42 Elisi''cap. 4. under the 
eee ; ed 9 by the J arid dppointed'* Hob. 136. MG 1 
Sat, 43 Ig. "rap. 4 aliening to S and Schools, with the Kings % 
& Li a 
e . Ses ide AQ m 45d, Hig 4: entitle} 4 ik 
Tie Charitable. Uſe 10 +, 1 
Act. Pg — ney "he M. Lands, Couch * 
and Stocks of 2 TY ore given to cena H 
43 Eltz. tap. 4 charitable LE. bi 
Lands | deviſed to Lands of 35 I. per Annu deviſed to Truſts bi 
n the and their Heirs, for ſo much for a Preacher, ſo p 
| much for an Uſher, and ſo much apiece to. Four de 
poor People, which amount de Tf and which was then the An. A 
nual Profits of the Land. Afterwards the Land came to be 100! (C 
per Annum : And it ml adjudged, That the Annual Profits ſhall go 0 
0 to the Apr School-Maſter, Uſher and poor of 
e Te S "hall Poople, for the Encreaſe of their Salary, and Main wh 
tenance of a great Number of Poor: And that 
the Deviſces ſhall have . of it. 8 Rep. 130. b. 131. 4. * 
fu 


2 « 
. No Bal of Rev 1 lies {here 4 Decree 5. pode: 3, Commiſſions 
after a Decree of the cbwitable Uſes, and Exceptions put againl i 
Commiſſioners confirm- in Chancery, and ober in Part, and yr 


in Hap AD in * is As bg and no BY of Review lic, 
3 71 „ds e 16 40. 
Where A | 3 2 fade = Pfr ill & a Feme Covert be void. in 
d ftare to Charity. w, yet it ſerves for a Declaration by the 43 E. 
a that if there be Aſſets of her own 6% the 
: arity ſhall be performed. Moore fo. 823, Caſe 1111. 
18 21 An intended Deviſe is a Limitation or Appoint | 
> ment of a charitable Uſe. Moor Caſe An. 
0871397 On; Tee Foreſt. | 
5 | | * Cbhbattels. 
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5 naginatibn than Deed, 1 


Ai bes i jutionfly from us, we hav 
| 2 by perſonal Action. Chattels real SRI as either do not ap- 


Apples upon 4 Tree; or 4 Tree it ſelfoßtöwine 


00 to the Walls. Cro. E. 177. pl. 24. 
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| Chattels are ei iber real or fon]: Perſoinal Chanel are eicher 

ma y be called: ig two Reſpedts be 506 89e e th if, WR Gia. dan 
N immedi; ely to the a a8 N % org lu ft 5 2 
Horſe, &. T6 other,” for chat being ay way not, at Sud 


© no Means to recover them 


to the-Peffon, but fo ſome other Thin way of Depen- 
5 : as a Box with Charters'of Land the 1 0 a Ward; 


e rd 
(Compt. Jaſt. fol. 73. b.) or elſe ſuch as TOE 17 ons 
ſome immoveable Thing to a Perſon ; as a 1 or Rent fer Term 
of Ts ER hold at Will, is a-Chattel : Tens dels Ly, 
ver attels. 


If 4 Furnaee be fired in 


edi domus, js duty, re Fu e is. 
a Chattel, and- Temhov vie 8 it be 40770 | 48 ere 
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K e ng. o be sts on Ct 
* nor. devisd: Vet a See which ariſes fon hd L. 
an lutereſt in Land, or which is an WE 5 
8 3 of Choſe > Ac 0 
rm i | P N. a'Chofe in At 100, 4 
* Choſe TI is 2 Choſe in {Ai not Jevicible. Cre. * * 
The: ata he. 
OWE Wk 5 A 17 0 
Choſe in "Aion. he 2 ade to ig e of the Wik; 
We hs 525 A 188 a . to the Uſe of the Mik 
: ava 4 82 pew C FO. are alignable in Equi 
= Cole in Adlon, "corner Satiolattion, 3 As ge Bond cannot þ 


legs ed Ep * eee Sat ain ** another. t Rokr Oh 


Dodo. 
1 ö 
Whoſe is the Church, ve Church and Church-y ard are in 10 t 


a 9 the. Soll and Freehold of The Parſon. H 


69. and pet the Ddinary hath the A Autho 
rity of Seating therein. Clergy. Mans 
Law, 30.1. 


| and if a Clerk from the Miniſtration of bis. C 


a" atid Thurch- _ 


King ſounds à Chiarch or Chapel, he 
eh he 4 it. from the Ordinary's Juriſdidtion, 


1 Keeper ſhall vit it 


N Ne King br patent Hernſes a combon Per- 
ſon to Hand a Church or Chapel, exempt from 
the Ordinary's Juriſdiction, and conſiſts all in 
Tempotalties, the Founder, Atid not the Ordinary 


ſhall viſit it; and the Chaplain ſhall be d 
the Founder and his Heirs, and flor by the 


* Godolph. 202. And Where the Biſnop 


mended, the Founder or his Heirs may have a 
Prohibition. Po Nowe Breuum. 42. 2 « 


1 Ejet ment lies for the Im 1255 


2 voc the Pati- h of, 
ys Caſe iſe. 1 Anne. 9 
The Pariſhioners are to repair th 4 Body of ch 
Church, and tence the Cha uuf 2 ny 
Lap. 301. 


-Jf. * Perſon ſhall quartel, chide or bra in 
any Ehizeh or Church-yard, If lie be a lay Man 


the Ordinary may ſuſpend hit ab 27% ele 2 
for ſo long as he ſhall think fit. 25 


—_—_— in the Church or Church- ard, .he 
ſts TH $a 2 


175 d zþſe 0 excotumunicate. | 
* (hall dialiciotlly ftcike 85. 


N in 1 burch or Chutch- ard with a Wea- 
pon, or ſhall draw a Weapon there, with an In- 


tent to ſtrike there, upon Conviction dt the 4 


ſiles or. ſſions, be ſhall have one of bis, 
off,and. to be and ſtand' iſo fats excotimitticated, 


K. 3, 

By > 4 Statute made 35 E I. ent ituled. N Rec- 
tor proſternat Arbores in 

Prohibit the Parſons of the Church, that they do 
not fume fo. fell down the Trees growing in 
the Church. yard tinadviſeably, but when. the 


— 


N any Peron ſhall ſmite of las violent kd | 


emiterio, i is ſaid, We do 


-« 


the King 


Where 


founis Aa Chvrch, who - 
to viſit. | 


Wert a comiidn 


Perſon by the King's L- 


cenſe, who to viſit. 


Who han * 
the Cha plain. . 


What R 
* 150 2painſt: 


NR. FM lies for a 
Church. 


Who are to repair 
The Church and Chbreh- 
yard. 


The puniſbme ax for 
Quarrelling or - ding 
in the Church yard 8 

5 & 6. E. 6. tap. 4. 


116 Ariking i in the 
Church or Church. yard 
ſhall be Punilhed. 

1 


How it is for ſtriki 
with a Weapon, or dra 
ing of Weapon to ſtrike! 
in a Church or Chirth- 
yar | 


41 


What than become of 


yard. 


ine Sn 


Chancel wants neceſſary Reparations, fieither (hall they bh convert- 


49. 
One who hath Lands in Village but doth not in- 


WWW nN 5 . * and 655 f. 


\ + „ 
. 15 4 1 3 
44 lf? 


habit there, ſhall be contributary to the Repairs of 
La Pariſh-Church, and a Prohibition will not the Repiirs of "the 


ech to; any other) UIſe, unleſs the Body of the Church needeth Repair; 
and then it is commended: to the Parton to let the Pariſhioners have 
them for the Repairs of the, Body of. the  Gbnrchl, See 11 Co. 


one who hath Lands 
in the Pariſh, tho' uo 
Inkabitatit, fhall pay. to 


* 
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the Trees in tlie na 


0 The 
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Who hath the Diſ- 
1 of the Peus in 


| the Church. 


tion. 


Caſe 1 lies for 1 Seat, 
18 4 Seat, 


or up 
by Pr 


iption. 


How it is by Preſcrip- 


Cyurch and Church⸗vard⸗ 
de Diſpoſal of the Pews in the Bod 5 
2 or Chape pet — the Body, * 
e ations of them, to the Or 
85 1. 9% * dinay, 
No "Man can challenge a Seat in the Church 
without a ſpecial n as preſcribing to repair 
69 
4 m may! not only claim a Seat i in the Churd 
by Preſcription, as peculiar to bim, but the yy 
per Part of a Seat; and an Action _upon the Ci 


for it lies at the Common Law. Ney 129. 


What makes a pecu- 
liar Intereſt in an Iſle 


of a Church. N 


Can' t be diſplac'd by 3 
| any one. 


But conftant Girtiog 
the re without Repairing 
will not make a Title. 


Where the Pariſh 
Repairs the Iſle, the 
Ordinary appoints who 
ſliall fic there. 


The Church becomes 
void. ſans Deprivation for 
not reading of the Ar- 
ticles. 

13 Elis. cap. 12. 


To preſcribe for a 
Seat to a Capital Meſ- 
ſuage, without ſay ing. 
ancient Meſuage, is good. 


606. 


All Aſſurance of 
Church - Lands to the 


King, void, PE. 
1 Jac. 1 Car, 8 


\ The Diſpoſſtion of 
Seats in the Church be- 
Jongs to the Ordinary, 


the contrary. 


had repaired. it, c. 


N an Inhabitant and his lücken have uſe 
Time, c, to repair an Iſle Ga a, Church, and. fi 


r* with his Family, and b A an there, you Makes 


peculiar to his Houſe, an be diſplac 
bythe the i lg Church Werden or i Ordinary, but 
t A ſitting and burying there Without 
afing de repair it, doth not gain any. Pecilin 
Property therein. Go. Jac. 366, 

t the Iſle had been led to be repaired. at the 
A e of all the r, the Ordinary HY 25 
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Reading of the 39 Articles, and there needs not 
any Deprivation ; otherwiſe the Statute Ter, 
. at the Ordinary 8 Pleaſure, if Ne world 
not deprive. ._ -. 

There a Man fays that he is (ad i in Fee of 
a Capital Meſſuage, and preſcribes fora Part of the 
Chancel, as appertaining thereto, and that they 


All Aſſurauces to be made to the King 
Archbi ſkop,. or der of cet. 'Chi arch Tab 


ſhall be void, 
The lacing bn Diſs IM 


113 Bald) 75 


ngof Sehe jc in de 


Seats of the Church below ps to 5 the Or 


leſs thei 1 a ; 
unleſs a Preſcription to Frech old. * 5 Proeription by one way" hah a 


** 1 * 


£17 Son 140.154; „ ge RE f bag 1 Ana Cork vs 0 


7 it is included that it is 1 
ancient Meſſuage, and mighe | bave ſuch a Privilege. Ge, Jae, 605 


by ary 


No Perſon o ſhall break { It is not lappful fer any ene to break ter de· 


| 8 — face any ſuperſtiiſdus pictures ia any Met, but 

but the Ordinary. the 28 only; and ift any one do It witb⸗ 
out the Ordinary's Licence, he ſh l d to 

bis Good Behaviour. Gro. Jac, 366, a 


4 | — | Coats 


© Churth and Church vard. 267 


oats of Arms plac'd in any Window, or Mo- Coats of, Arme or- 
8 | = in Church, or Church- yard, cant be 2989 . 4 8 


| wii or defaced b the Parſon, Ordi be beaten down, Sc. 
1 e on or any other; and if chop be "Outs: 
de Heir: by Deſcent intereſted in the Coat, may have an Action 
. upon the Caſe: - Cro. Fac. 367. CRE | 
' WH * Neither the Ordinary nor the Church-Wairdens, None but, the | Pays 
can grant Licenſe of burying to any within the lon diy? a the Chu, 
Church, but only the Parſon, betauſe the Soil and and hy. 
Freehold of the Chorct'i is only in him ene ie 


other. 


at where any one is faulted. or ara in A Man muſt bear an 
a Church or Chureh- —_ it is not lawful for him W ler 2 805 
to return or give back any Blows in his o.] ³§n De- return it, as he may 
fence, as he may Ate: in other Places, vide elſewhere. 


W * E 6 ca.. 122 9 Nene Ty Be Br” J. & whos 6. 8 4. 


See Etardens of the chu. 2. - as 


| Waris nit ate Officers cholen f Ckurch- Warden 
pearſy by the Mintſtet and Pariſhioners, how Choſen, ' and /b 
© "'acc02ding to the Cuſtom ot everyTeveral Duty. 
. Place, to ſee ta and take Care sf: the 
Chir and Churcþpard. ＋ erms of the Leu. 68. a. 


bn Church-Waren is an Officer, tho he dath Church- Warden is an 
not take an Oath : For the Oath was onl .enjoin'd Officer of aden ths 
him by the Biſhop of the Dioceſe, Fees he is an Notice. 
Officer wbereof the Common Law takes Notice; rr 
and 2 ſo En ſoch an Oath was impoſed upon him. dt 
22 1. B 7 22 

Cbur ch Cllarden is . temporal Officer; nay, he 4 Chotch. Warden is 


a tetnpural Officer, and 
| ig. Corporation, and Actions, are brought in his —— bo brit 


Name, and likewiſe eint | him by his Succeſſor Actions. 


_” + $ ® 


i 
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Pariſh, to thanks him, it. is the Duty of the * 7 185 2 i 


eacon to ſwear him. 5 Mod. 326. ſworn by the Arch- 
{Where a Parſon claims to name one. Church- Aon. 
War den by the Canons, and the pariſhioners claim The teclefiaftica Court 
2 Cuſtom i chuſe them both, the Court will oy hs ore fog 
on 2 Mandamns to {wear the Pariſh' $. Church- den B 
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Common Law takes 


r Nh. 4. bh — — —— 2 


E | | | Warden, 


= 
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Warden, beeauſe the Ereleſiaſtical Court can't try the Cuſtom of chu. 
ſing the Church-Wardens. Rer. 440. | 


the Ifle. Moore Caſe gail s 


Ad Dampnum Parochiamtum. Mid. 


and uhere Parcchianorum. 


and why. 


Tine of Beine Service, Perſon who fits irfeverently with it upon his Heal 


* 
8 


2686 - Church WMardens. 


e ne cannot: preſcribe ſor a Seat in à Chur 
„ How to Church or becauſe they are diſpoſable by the Parſon ac; 
in en Me. - OChurch-Wardens; but they may preſcribe for , 


Seat in an Iſle of the Church, becauſe it ſhall he 
preſumed that his Anteſtor, or thoſe under whom be claims, bit 


x N Church-(Wardens 8 cannot preſcribe 4 to h 
— bare Lands to them and their Succeſſors, for they T 
preſcribe to have 2 
1 not any Coporation to have Lands, but only © 
F the Goods of the Church. March 66 
wits ant hrs Bud its Landy Ge: Parga nod! Church: Wy 
Wardens in Landen may dens are a Cor on, and may purchaſe. ang 
e eee, ral 
They cannot give 2- Hf Gilt by them of Goods in their Cuſtody, ith 
. Goods of the cut the Conſent of the Veltry, is void. Rol. Ry, 
8 Met hold & Win's on Rp 8 
© Sans oc'ong 0 The Church-Wardens may bring Treſpaſs ſor 
— 1 . taking of the Organs out of the Church, for tbey 
1 | belong ” the Pariſhioners, and not to the Parſqy, 
( _.- 
gare forthe bene of - Mfhpugh Church-Wardens have Power to r. 
the Church, but ca 1 ceive Goods for the Benefit of the Church, Je 
ad. 


28 irch, 
— N they have no Power to do any Thing to its Di 


Pariſhioners may diſ- mug, Els. 122 
poſe of the Goods of the g They may, by the Agreement of the Pariſhioner, 
Church. take a ruinous Bell and new-found it; for the b. 
iſhiovers are a Corporation for the Diſpoſal of 
ſuch Perſonal Things as belong to the Church. 1 Roll. Abr. 121. Pl, g. 
Hon did and des Church Wardens may bring Treſpaſs for a Bil 
Co Warden mg taken out of the Church in the Time of their Pre 
bring their Actions. deceſſors; but they muſt lay it Ad Dawprum Pars 
85 | chianorum. Cro. El. 145, 179. But for Goods tz. 
ken in their own Time, they may lay it Ad Dampnum ipſorum, ot 


„„ Ie they bring Account a zainſf their Predeceſſr 
Were oe? for à BM, &r. it muſt — be laid to be Bm 


Where the new, and Church ⸗Mardens may bring Treſpaſs for a Bell 


not the old Church. Thurn 3 8, Teipa! a 
Wardens, muſt bring taken but of the Church in the Time of their Pre 
their Alon. ddeeceſſors ; but their Predeceſſors can have no Ati 4 


One Church-Warden On: Becauſe their Time is paſt; Cro, El. 145; 
cannot releaſe Coſts, Tuo Church-Wardens recover Coſts; one of 
thbem cannot releafe, becauſe they have nothing 

un but to the Uſe of the Pariſh. Cro. op uy” 
They may pull off 2 Chytch-Wlardens may take off the Hat from 


in the Ch 


Church in the Time of Divine Service, and 


2 Cinque 


— 


C en the paivileged Paug were biik 
there, viz. Dover, Nd ure int -, Which are the Cingue- 
— but Haſtings and Hythe were addev'bp be o 
Conqueroz. 4 Inſt. 222. To which, Win- | 
chelſea, Rye, and other Towns, re adjoined. 2 Inſt. 556. 4 In 


- 
. 


ſt. 222. 


are by Charter exempted to be drawn in Not to be drawn in 


Plea within the County in general. Yelv. 3. e iv the County, 
They hold Plea of Freehold by Plaint. 1 Sid. 166. nr They hold Plea of 
ASC > 3 WH ree | 


The Juriſdiction of the Cinque-Ports is general, and alſo of 
as well J perſonal as real and — 1 Inſt, and mixt 2 — 
224 3 
The Mayor and Jurats of the ſeveral Ports have a 
power to bold Plea; and no Writ of Error lies up- Who bold Pleas there, 
on their Judgments in B. R. but they are examina- 
ble by Bill, in the Nature of a Writ of Error, co- 
ram Domino Cuſtode ſen Guardiano quinque Portunm exam — . 
apud Curiam ſuam. 4 Inſt. 24. | N 
Upon a Judgment in any of the King's Courts, How Execution ſhail 
and the Defendant hath no Lands or Goods but . 2 in 
in the Ports; the Plaintiff may get the Record cer- _ 
tified into the Chancery, and from thence ſent by Mittimut to the Lord 
Warden to make Execution. 4 Inft. 223. 1 And. 28. 3 Leon. 3. 
The Conſtable or Keeper of Dover Caſtle is War- : MY 
den of the Cinque-Ports; 'and the Writs dire&ed 44 bo dife: 
to him are, Rex, Cc. Conftabularid Caftri noſtri de , 
Dover & Cuſtods quinque Portuum. 2 Inſt. 3 56. 


A Quo Minus lies to the Cinque-Ports. Hard. A Cre Minus lies to 


® No Writ of Error lies. 


475. Co. Eliz. 911. | 2 
The Cinque - Ports cannot award Proceſs of Out- They cannot award 
lawry. Cro. El. 910. Proceſs of Outlawry- 


One being impriſon'd in Dover by the Lord 


An Alias Habeas Cerpus 


Warden of the Cinque-Ports, an Habeas Corpus was with a great Penalty 
pranted to bring up his Body; but the Lord War- for Cue Fos. 
288 not allow it; whereupon an Alias Ha- _ 0 
as Corpus with a great Penalty was awarded, and at are the Privi- 
aid, that the Privilege of the 1 
9 2 e 


the Chief Juſtice 


Ports 


gain 


Y of 


priſonment of his Su 


2 


What Juriſdiftion they 
have in Civil Cauſes, . 


cannot extend to what 
they do as Juſtices af 


A Certiorari awarded 
to the Mayor and Juſtices 
of Dover to remove an 
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aim is a Challenge by any Man of the 
Pzoperty oꝛ Ownerſhip of a Thing whic 

he hath not in dis Poſſeſſion, but is weong 

A fully detained from him. 


See Stat. 4 & 5 June. See the Statute of 4 & 5 Arne, as to this Mat 
roo ter, in Title Felony, - Fol. and how Claim is to 
| be maq e OTOL P 

were a Claim entred Ik a Diſſeiſor levies a Fine, and. the Diſſeiſee en- 
5 JO: — ters his Claim in the Record of the Foot of that 
7 Fine, that is not any ſuch Claim as ſhall avoid the 


49.7. cap. * | Statute of 4 H. 7. cap. 24. Leon. Caſe 73. 


. 
Claim, what. 
* | *, J. 
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» 0 is defined ta be an anclent Tivbtty ok 0 ron 
r 


. the Church, confirmed by divers of. cent, Ur: 
. WT \ _ / Parlfament, And it is where the Pülbne 0 
tis arraigned of Felohy ;befoze a Tempozaal... 44 1208 
Judge, and is condicted, and Wers hts om; : They the Judge de⸗ 
livers him to the Ozdinary, to try tf he can peãd as a Clerk v2 no. 
One outlawed for Felony was brought to the, 4 Man outlawed for: 
Bar, and had his Clergy without Purgation. Lib. uncle Parent 
ut. 120. Mich. 17 H. 7. Rot. inter Placita Regi. * 
' The Benefit of the Clergy ſhall be allowed. but The, Benefit 'of {is 
once, unleſs it be to a Perſon in Orders. > FN 12 heel 
4 e 1 8 D. 7. caps 13. 
In old Time few Perſons were bred to Learn- 1 3 oh! 7 
ing, but thoſe who were actually in Orders, or Clerk er not, u 
educated for that Purpoſe: And therefore the Trial g 
of a Clerk or no was by reading, of which the Court was Judge, and 
not the Ordinary: For if he could not read, the Court would not 
deliver him as a Clerk, though the Ordinary claimed him: And if he 
did read, he ſhould be allowed as a Clerk, though. the Ordinary re- 
fuſed him. And Reading being the Way of Trial, whether Clerk or 
not, without farther Examination into any other Qualification, all 
Perſons that ſo approved themſelves by Reading were allowed to be 
Clerks. mo Rep. 25 Th. 78 i | : - 2d | 
Bekoze the Statute of 4 H. 8. cap. 2. Clergy was Before the Statute o 
allowed in Murder ; but now by 4 Pay it is A. . pr N 
_ 7.16 Murder, and allowed only-in Man- 3 id Man- 
aughter. 5 : 
7 CUhat Perſons ſhall be debarred and excluded What Perſon ſhall be 
| | 1 excluded from Clergy. 
— by 10 & 11 V. 3. cap. 23. See Title excluded fe NN 
See in Title Felony, where Clergy is taken Where Clergy is taken 
away in ſeveral Caſes, by 1 E. 6. cap. 12. ſeF. 10. '! "= N ng 
to which Act there is an explanatory Act 5 & 6 E. 6. 
ca. 9. where in ſeck. 4. That if any Perſon ſhall be Jong 3 
found guilty. of robbing a Dwelling-houſe, the bur nion Bright, 0 
Owner, his Wife, Children or Servants being in 
any other Part of the Houſe than that where the Robbery is com- 


mitted, and whether waking or ſleeping, ſhall not have his Clergy. 
Det 


Ms... 


. alſo the Statute Ser alſo the Statute of 5 & 6 E. 6. cg. 10, 6 
le 


See the Statute of 3 & Dee the Statute of 3 & 4 V. & M. cap. 9. ent. 
n & . . tuled, 4 A to tale away Clergy from ſowe Oed, 


For Puniſhment of «ud to bring others to Puasſben. And the Pun; 
Women convited of Fe- | die anni of , where Men 3 
Felony bei 
| lony, * as Conviction 1 * n 
i this Act was but temporary; but 4 & 5 V.. NM. 2 
4&5 W-& . cab. 7.14 continned ic br ches Tear: kroch the 13th of 
24. February 1692, and from thence to the End of th 
next Seſſion of Parliament: In which Act there is a Clauſe, ſeg, 1, 
That if any Woman hath been, or hereafter ſhall be, convicted of R. 
lony, for which a Man might have the Benefit of Clergy, and upon 
her Prayer hath it, there ſhall not be Judgment of Death againſt he; 
5 yt but ſhe ſhall be burnt in the Hand. And when 
„Eee Woman upon ſhe hath once had, or hereafter ſhall once hays 
her Prayer hath once the Benefit of the ſaid Statute, and ſhall be again 
had the Benefit of the cOnviged of any other Felony, for which a Mar 
VERNE. might have the Benefit of his Clergy, ſuch Woman 
ſhall be, and is hereby totally excluded from having any Benefit or 
Advantage of the Statute; but ſhall ſuffer Pains of beat, as if the 
ſaid Statute had not 28 b 
| was temporary, but made perpetui 
5&7 N. cap 14 by 6 & 7 V. cap. 8 an 


Burning in the Check By a Statute made in the ſecond Seſſion of pu. 
Anne Set. 2. liament 3 Anne, ſo much of the Statute of 10 #+ 11 
tt V. 3. cap. 23., which enacts, That inſtead of bum- 
ing in the Hand, to be burnt in the Cheek,is taken away and repealed, 
which ſee in Title Felonp. | Dn 
«+. 42:4 And it is further enaited, That in caſe of Theft 
6 or Larceny, burning in the Hand ſhall be as for- 
ND _ _ merly, and 2 or Juſtices before whom ſuch 
To be committed to Offender is tried and convicted, may give Juds- 
hardLabour, to the Houſe ment, that ſuch Offender be committed to Ome How: 
4 & of Correction or publick Workhouſe within the 
more than two Years. County, City, Town or Place where convicted. to 
remain without Bail ſo long as the Judge or Juſtices 
ſhall award, not leſs than fix Months, nor exceed- 
ing two Years, to be kept at hard Labour during 
all ſuch Time; and the Keeper to give them due 
Correction in caſe they refuſe or negle& to work as 


The Keeper may cor- 
rect them. 4 


9 ought to a, 5 : 
In caſe they ſhall eſcape, then, when retaken, 
a „ Puniſhment ſhall be doubled. 


1 here any Perſon convicted of ſuch Felony, 
cite Reading 85 3 whereof he formerly ſhould have had the Beneft 
OY of his Clergy, as if this Act had not been made, 


6 and 


Rr a af __ 
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\Clergy, Ei, 273 
and _ ray to have the Benefit of this Act, he Praying the Benefit f 
ſhall not go required to read, but without reading of _ AR is in lieu wa 3 
ſhall be allowed, taken and reputed to be, and pu- x 
niſhed as a Clerk ane ſhall be as effectual to him as i he had 
nad 248 Cork. | ents 1. % gt. Lg ict ah ieee 
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—\Dlation of s Beneflce ene properly te | 

- -  veſtowing of a Benefice by a Biſhop that Collation, what. 

bath it tn'hfs own Gift'o Patronage, and 6 

fre is erfonned by the Biſhop ths, 55 ef into a Bene- 
L ation of ano 

is Patron thereof, Cowell Title Collaion. Ann N. who. 

& 


' There is 4 great Difference between Collation The Difference be- 
and Preſentatjon; for a Collation is the giving of nn 
tbe Church to the Parſon, and the Preſentation is ain 
the giving or offering of the Parſon to the Church. 

1 Leon. Ceſe. 307. 
A Collation. Nies not the Patronage from the 
King. Jbid. 


A Collation never gains' the Church, but a Uſur- A Collin * rot 
w_ doth. Co. El. 811. ol 17. os * but a Uſur 


"Gs; gains not the 
— from e 


＋ 


C olour. 


\Tlour is a un Matter which the De- 
keudant oz Tenant uſeth in his Bar. when 
an Action of Treſpaſs 7 an Aſſize is 


av 


Colour 5 what. 


bzought againſt him, in which he gives the 
Demandant 92 Plaintiff a Sbem that he hath a good Cauſe of 4gion; 
whereas in truth he hath not, but only a Colour and Face of a Cauſe : 
And it is uſed, to the end that the Determination of the 4aion ſhould 
4 by the Judges, and not by the Jury; and therefoze Colour ought to 
ie Hater of Law, oz doubtful to the Tay-Gents. | 


4 A | | | Every 


couur 


Wha 4 it 
A 5 g 


i x] Ft onght to be doubtful” to the le Genn. N 0. nfl 


= where the "Defendant ſays, That the * on claims by Colour of; 


Deed of Feoffment, where * Fg op — by the Deed: This Colon 
to the 


is a Land a Colour, it bein 
ſſeth by this Folient 


Ought to have Con- 
Wnuance. 


without very or no. 10 Rep. 69 


, alth | Effect. As for Inſtance, 
where the Defendant gives Colour, by Colour o 

a Deed of Demiſe to the Plaintiff for the Life of F. S. who before the 
Treſpaſs was dead: This is not any Colour; for this doth not conting, 


But he ought to ſay, That he claims by Vertue of a Deed of Demiſc 


made to him for his Life, where nothing paſſed by that Deed. 
meh 3. Jt ought to be ſuch Colour,” th i 

if i O =_ PER, efequal, would maintain the Na 

maintain the Nature of ON ; às In Aſſize, to give Colour « of robot, 5 


the Aktion. Pr. LeyfeldsCofe, 10:Rep. 9175 1 
The Renta of giving The Reaſon of givi ug Colour in Treſpaſs i is, for 
not amount to the 


Colour. that the Defendant's Plea ma 

general iſſue: But if a Man juſtifies his Ent ry for 
| Where Colour to be ſuch a Cauſe as binds the Plaintiff or his Blood for 
| Liven, and where not. ever, he ſhall not give an Colour. But if'a Man 

pleads a Deſcent in Bar, he muſt gi 
cauſe this binds the. Poſſeſſion, and not the Right; 
Matter of the Plea bars the Plaintiff of his Right, 'no Colodr well be 


hers Tbid. 90, 91 
When the Defendant 


entitles himſelf by the 
Plaintiff, no Colour is 


Allo when the Defendant entitles himſelf 2 the 
Plaintiff, no Colour is to be given 


to be given. 
Nor when the Defen- Allo when a Man pleads to the Writ, or to the 
l Action of the Writ, 20 Colour is to be given. 
* Alſo he who juſtifies for Tithes, ſhall not give 
Nor for a Juſtification Colour; for although any Perſon ſevers them from 
for Tithes. the nine Parts, yet they belong to the Parſon, 


10 Rep. 91. 4. 
Where the Defendants juſtifie as Servants, 0 


Colour ought to be given to the Plaintiff. Lu. 
I 65: 10 Rep. 91. 4. b. 92, Se. 12 E. 4 16, b, 


| Nor where the De- 
fendants juftifie as Ser- 
vants. 


CPA 
Where "When the Deferidant doth not make a ſpecial 
.oow and where nt. Title ro himſelf of any other, -he ought to gr 


Colour to the Plaintiff but when he pleads a A 
neral Plea, or that. i IS mY edc it Js MY... _ Cro. _ 76, 


pl. 33. 
Jt 


Every © Colour 28 to have wer cu fo. 


Lay-Gents,” whether Fu | 


ur>«ought to have Continy. a 


e Colour: he. 
ſo· chat when the 


Cblonr. þ 


and carryi 


(paſs for taki 


Jn Tre 


275 


' Colour in Treſpaſs, 


ng away 


8 Loads of Wood, t 


the Defendant ſays, that Were RT. 
poſſeſſed of them, t d boric proprizs, A 
9 e Pfaintiff clarming them by Colour of a 
Deed after _— took them, _> "this Defendant 


9 he Colour 585 20 


12 72 — 
1. 7 ; 
Pleading g. 


Colour 51 to e of 


1 9 981 ; 


And e 


che 2 Thing, which 1 a g 
and yet is not any Tit! 


e. Ge KY 
Re 7 giving 


—.— Colour in 


4s Caſe, 10 Rep. go, 91. Dyer 112. 
5 71. Keilw. 74, 4. * 
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cs en; 74.1 75. e nth 7 
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* . 9 7 i] »Y71 EY | 
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4 a 


F the inet and ace of Ty ſee at large in the Caſe 
of Commenda, in Davis's: Rep. from 79. to 83. See Latc 


31. and 333. and Vn from 
Kuben the King advances the Incumbent to 2 


1 Fol. 18. to Fol. 27. 


4 — Commendams cams | 


ter Dignity, he is the Means to cauſe. the Avoid- „ 


this Benefice:and it is an uſual Practice that 


ing for the moſt part upon creating of Biſhops _ to them to 
ood againſt the Patrons, 


hold their Benefices. in Commendam, which is 
ao the Preſentations belon 


ed to him. 
v an Eccleſiaſtical Perſon's 


romotion to a Bi- 


. Eliz. 527. 


What . upon 
e 8 to a Bi- 


noptick, his Wardenſhip of an Hoſpital as well ., 
as his Benefices, Prebendaries and other Eceleſiaſti- 
cal 1 92 become void in Law, Pryx's Hiſtory of 


The. ie by his ſpecial Diſpenſation may pre- 


The King may grant 
him a Licence retivere. 


vent their Avoidance, and licence him to retain 
them. 16:4. 


This Licence or Conmenda retinere muſt precede 


This muſt precede his 


Conſecration. 


his Conſecration as a Biſhop. Bid. 


Commiſſion, 


. 4 
' 17 re [ 


es: Dif gas Juratores is not the Con. 
miſſion of the judge to try the Cui, 
but it is the Commiſſion: of Aſſixe that 
gives him an Authority to hold Plea of 


By what Commiſſion a \ 
** tries a 


/ 


— 5 eee ene ue 
. | e King may by his Commiſſion make one 
1 _ == may appoint or mote - ty ſcheators to find an Office after 
find en Office after the . . the Deat 73 Nableman, or for ſome other ſpe. 

Death of a Nobleman» | (521 Cauſe. (Paſeb. 24 Car. 1. . R.) For ſuch Gf. 

ces are but Offices of Enqueſt, and may found by ſpecial Comnif 


_ A Juitice of Afﬀize may have a ſpecial Comnit 


\ The = — ſion to ride the Circuit Keg But if his Commiſ- 


Circuit alone, tho* fion be general, and according to the Statute, be 
x pO 3 he is to js to have an Aſſociate LIPS, with him in thc 
FF 24 B. N.) For in this 


Caſe the King may diſpenſe with the ratute, not being prohibited by 


the Statute to do it. 

; | Commiſoners of Sewers fined and committed, 
„ Where Commiſfionezs for committing of a Man to Gaol without Bail, by 
impriſoned. their Warrant. Cro. Jac. 336. pl. 5. 


11 Commtiſtoners of Sewers cannot tax a whole 


at ir Taz. Townſhip, but it ought to be done ſeverally and 
„%“.„ͤ proportionably to Wy Inhabitant. Cro. Jac. 336. 


pl. 5. 


where a Perſon is committed in Execution, there 


rng Cn nne whos; 


| =” one. 
| +0049 111 4 
ly 4 
Ommitment of a Man to 0 Pitt is e An ot 
Gy 15 e never done * good Cauſe — _ 
1 nne: 234 20015. 5: ADE 
Brake to the Ger ww Al Gian 
2 Warrant under the Hind” 9 80 — to be under Hand and 


him that commits the Party; 

the Party is committed, ou MH Pay 
the Warrant. (Paſch. 23 Ca. 1B. R Thi zin the 
true Way of Commitments de] of, the C 
peace in the Country: Bat this Court m Com- 


2 ee e * Cauſe in, 


Er ale f N. Pay 4 mit 


by Rule "4, ki 4 — and 
+= ug mentioning the 


1 n ted RE & Where there ſhall 
Mone Ae on Pt On oe be 
o the. Court, if, tl bs Conjemre | n 8 
appear to the Court: 97 ad = ge j 
in Court, or by.,A 5 ox by; the Party's. (or (upon on ti 
Examination. to. atc jams &d to be in 

$ tender is the 255 of .znff Gong fit upon ah wich AQ 
apparent wk. ö _—_ . 2 * 

ot ment: a 0 oner 38, 0 
Bk Paiſoners:\ A eee pr * 0 2 of Pri- 


Where a Priloner is upon an | Attion Saite 
to the Marſhal;a Committitur entred in the Marſbal's „Hor a Priſoner to be 


Book in che King's. Bench Office is ſufficignt 3, but th upon 40 Erazude, 


the n _ entred u * the . 
955 Pe! : } 141; 


* 2 1 
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ory 23%. ph 5. 1 Kal. 
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8 Appurtenant and Appendant. 
— 
See |Diſrels. ET 


1 12 1 cription.. 


a ES. Arten: pon, 


. a Man hath to 1. 


; | mon is the Ri 
. | „ n Ne Ca Cattle to Yi J W that J. at lp 


his W od = 1 SVV vil han 
AT dota 2 VEE 0193 Zara, wh mud 
kbar n fourMannars 5 - 1 a 20 . 71805 Ly | 94 ant 
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e 15 
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: 


©*%. 2» * Gy CY , 37 
2 
7 FI 
' 1 575 _ 5. 0 LF MESSY M4 
. MN: N 0 wh . * 


n 69. Kl. 0 


Loft cm: 


| mmon 9 n Bath its -Gulttiteticvin 
a 1 vis. Whit | 'Bath enfeoffed another 
- the Feoffe, 
to maintain the Services of his Lord, hath Common on his Waſts 
for his neceſſary Cattle. 4 Rep. 37. vis. Horſes and Oxen to 'ploy ti 
Land, and Cows and Sheep'to make Di for it. 3) H. 6. 34. 


3 r. Belas ſe be cannot edintiin bir Cattle without Paſur 
And why .. a. reſet nn bar He Tile 4 Rep: 7. 

| Conmon not grantabls fl Common cannot be grabted but by Deel; 
but by Deed. meither is a Grant of a Common, 6r-of à Liberty, 
ne of a, Compon within" the Statue af Uſes.” HIM. 2 "Cer. 1. inte 


not * the Statute + Tris 1 7 


— Appendant, this, 
0 with arable Land to 10d in Soeage ; 


Hogs not commonable, are not commonable by reaſon of the Deſtrudion 


UW they make in the Common by rooting, and of "_ | 


Unrulineſs in reſpe& of other Beaſts. (Paſeh. 1650. B. S.) Yet) 
Conſent of the Commoners amongſt themſelves, it is uſual to put 
Hogs upon Commons and Waſtes. 

: A Pan cannat claim Common Appurtenant 
One cannot claim for Geeſe. Plowd. Com. 161. 4. 
2 PN. 


Common Appurtenant 
for Geeſe. 


JED * uon 7705 1 44 008 7502 #3, ' (3:1 13 H. Na, 1 


pogs are not  commonable 8 It ſeems they 


OY 


3 
G 
Ca 
is 


ES — 
ranken, Jeg s falani © ſepar ala C - 
ds, does not exclude the Owner Pos Cone 


tain Lan EC 
"| che e Sl to have-Paſtore or Eliovens MAT. rink Own 1 
. 1. 5 % vat . 1 chen Paſture a 
Sn for Commoniia a Foreſt for f 
*I in a the Fre lone. 1 Hun. 51. 3 Len. 98. f Ser d ie 


2 N \ £/@4 eme 29 7 Tis * a — 
But a Man cannot. preſeribe'for Common in 1 Back bot fbr Comme * 
Foreſt for Goats. 1 Lim. 81. N 18 * TI Foreſt for Goats, 
Che Lotd of a Manor ade put inthe Gal ef The Lor 4 
a Stranger. Ln 10%. 2 Binted bar 1 ng 27) l She fl, 


RE. 301 524-1897 Dis of, 6 | 18 


The Lord of the Soil may puit in as well Beaſts The on Soil 


of the Warren as other Cattle. Hem 108. Win "Beaſts of 
It cannot be created at this Nay; nor be:tlaimed! Common Appendant- 
by Grants, Keilw.' rag. h. But muſt be by Preſcrip· beg he 55 Preſcription 
tion. 5, Hf. 19. 26 H. 8. 4. And ſhall not be to + 21! 
an Houſe, 2 H. 6. 43. But to atable Land _ 
37 H. 6. 34. 26 H. 8. 4. And may be limited to 297 100544 d: 
certain Number. 17 E. 3. 27. 34 6. Note,: Where as Number i is cer- 
tin, l there! they need not to ſay in their Preſtription, for ſo many 


Cattle to: be Levant and Couchant; but where it is 9 L 2 


and ant. 1 i 28 Keie! HACEDA i noc. 

Common appendant cannot 5 bad by Preterip⸗ 

tion, but by Uſage Time cut aiMind it may; 2/nſt.' rele 2 
477- 1 AN. Se, ryan, Oni) ci £4, 4 | by Ulge. 

It cannot be for all Wa Cattle! becauſe For. what Cattle 
Goats, © Geeſe,” Ge. which are not commonablie 
Cattle; are,.comprehended under Cattle: But this To 6 
is Common Appurtenant. 37 H. 8. eri 


It ſhall he only of the Tenant's own Cattle; or. For what Cattle, and 


thoſt only with which he mamutes, —— Ms eee 


the Land. 11 H. 6. 22. 45 E. 326. Aud thoſe | 
only Levant and Couchant. Kitebo'g4. Keilw.' 123.6. 12 Rep. 66. But 
he cannot agiſt the Cattle of a Stranger. 11 H. 6. 22.6. Br. Common 47. 
See Caſe, Rep. 6. very good Lana Dire#ions'i in the Caſe 
of Commons z and 8 Rep. 78. b.'Weild's Caſe; 17 


mon belongs can maintain” in Winter, ſhall be <2e.may be Leuk. 


laid Levant and Couchant. Ney 30. See 1 Ventr. 
54: And ſo many Beaſts may be ſaid to be Levant and couchant up- 
on an Houſe, as may be tied there, and ate uſually to be there kept. 
dee 1 Ventr. 34. 2 Brownl. 101. per Vaugh. 253. phat A common Intent, 
Cattle cannot be Levant, &. upon an Houſe. 12 0 

A Pan preſcribes to have Common Apputte- Where Common Ap- 
nant to hel Manor of B. for all his Beaſts Levant mer hoes: 
and Couchiant upon it 3 he grants this Cothmon to : 
4/Thisis naught; for 6 hath this for the Beaſts Levant and Couchant, 

. Sc. 


2 


Wh ebe Ling 


for Cattle ſans Nowbee, there it muſt VEL Levant! Couchant, ang where 


So many Cattle as hs Land to which the Com- What and how many 


n Ion SS - 
K 5 = "x n = » # —— 
1 * =_ = = - 


et eo. 
4 4 ** 9 
2 TE 
* *.4 at 
- br 


Common „ 
for Beaſts certain may = 


9. O 201 hne 3cn ob ebe Rh of . 
1 


7 N. 

e 2450-14) ,7Eothmon Appendant may de c Cortimon, A 

e. ter the Corn is ſevered, till it is re-ſown: ; RN 1 

- 07 123910 se oC) 18d. B.  Andif Pare is re gun, he mey wn 
the ie Dv. 22. 2 Bremm. 189. _— A-: 185611 (11 (b. 

| Do it ma be to Common in a Meadow, fy 


, TEES es LepeDous. 


Gr) It; 1 05700 


* 
| the 15 n 25 6, 3 - 
| 4-3 ys 1 * ee Tears aber 


the C Min on Yr . the Corn cut = carried, untilre-fowhn, and: 
all the chird Year. * third Year per tot Ann. 22 Af. 42. 1 Saund. 
& ago bred al 4 Declaration that he s ſeized) of in. B. 
of the Ground where "4 and reaſon thereof he and all thoſs/ whoſs 
ought to have Common. Eſtates he hath had Common of Paſture im E. from 
tte Hime the Corn is reaped every Near, as Appen 

dant to his Lands in D. And then he fa ys, that the Defendant plone 


the Action well lies. 3 Lean. Caſe 1 nap; 198. 8 

. 2 Man may have mad Appendend r tip 
A the Gam: ty Cattle in one Place, and to the ſame; Lai 
þ rt rg and —_ in Common 5 +47 "mp in ren 1 en 
An Inhabitant in a a Pan claims 1 af 25 an | Inhabitants, 
what! is, — Town, for all Manner of Cattle; he ſhall have 90 
DOommon but for thaſe Levant and Couchant. 1; 

* A 83 Ni 

x 5 A Cu r dunbabitants of a Town to 
236 ſeribe for Common is illegal and void. 0 
Caſe for Reaſons of it. C. Elin. 262. pl. 25. 0. 


Jr Ta I 52. N 16. Thby cannot re map 

Common Appurtenant is good, as well forts 

_ Appurtenant, tle certain, as alſo for: Cattle 'ſavrs Nombre, and 
ma be at this Day b Grant or r e 


38. Natura Breu 130. 

A Common granted A Common was granted 2 H. * to a Prior and 
e pen 2, Common his Succeſſors and Tenantss , which Prior, 
rrenant, tho" but r. was ſeized of a Meſſunge, and one hundred 
Part of theLand granted. Acres of Land in the Vill where-the great Waſte 
. lay, wherein the Common pro onenibus averiss ſuis (on- 
municalibus omni tempore ax was granted: And this, tho granted with- 
in Time of Memory, was held to be Common Appurtenant to the ſaid 
Tenement, and may p paſs as Common Appurtenane, though but Part 

of the Land be granted. Ceo. Car. 402: 1 
5 an Who hach Common in the Land of a00- 
rat tn * ther Beaſts, and releaſes — m__ 

_ for ten Beaſts, the — remains; but wi 

| 4 
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4 ; 
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every - 
343344; 


bis Land, by which he wi diſturbed in hs Common. And Held ty 


* 5 OO — e Sj 


r ry 


tain' N 


* 


Common and Commoner. 


-rchafeth'Part" of the Land wherein he hath 


po mon, the whole Common is, deſtroyed. 4 Leos. 
Caſe 82. See Cro. Ein $94. 
(c Man may preſcr ibe to have Common Appur- 


% 
* 


tenant for all Manner of Cattle at every Seaſon in 


the Year 5 but it maſt be ſaid Levant and Couchant. 
. may preſeribe to have Common Appur- 
tenant for his Cattle not commonable, as Hogs, 
Goats, Ge. Co. Lit. 122. PS, 63 1 : | 2 5. N | 

Man may preſcribe to have Common of Eſto- 
vers to his Houſe ; but he cannot preſcribe to ſel! 


- 
* 
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But where he pur- 
chaſes Part of the Land. 
the whole Common is 
gone. 1. * 

Common Appurtenant, 
how it may be. 


It may be for Cattle 
not commonable. a 


Common of Eſtovers 
to be burnt, not ſold. 


the'Wood, but muſt ſhew that it is to be bur or ſpent in the Houſe. 


1 Kl. 354. 1 Leu. 23174. 
pe that hath Common 
the Cattle of a Stranger. 30 B. 3. 27. 
take in Sheep to compeſter his Land. 14 H. 6. 6. b. 


But ma 


Appurtenant cannot agiſty With what Cattle he 


may uſe it, and with 
what not. | 


But he cantot uſe the Common with Cattle which are to ſell. Bid. 
But per Dodlderidge - One may uſe the Cattle of a Stranger to agiſt his 


Common. 2 Noll. Rep. 176. 
Apon an Agreement to encl 
ties who have Intereſt in the Common, and are 
not privy to the Agreement, ſhall not be bound, 
Genc. Rep. 48. But they declared that it ſhould 
not be in the Power of one or two wilful Perſons 
to hinder a publick Good. . er 


A Grit-of Admeaſurement of Common lies on- 


for and againſt ſuch as have Common Appen- 
nt ; yet upon this Suit all the Commoners ſhall 


be admeaſured. F. N. B. 125. but Eu. 1 Noll. 1.365 1 5 


Jf a Man claims Common by Preſcription 


all Manier of commonable Cattle in the Land of Pc 


another, as belonging to a Tenement; this is a void 


oſe a Common, par- 


Commoners not privy 
to the Agreenitnt for 
encloſing of a Common, 
ſhall not be bound. 

But one or two wilful 
Perſons ſhall-not hinder 
a publick Good. * 1 


For whom 2 Writ of 
Admeaſurement lies. ; 


How to preſcribe for 
mon Appurtenant. 


Preſcription: | Becauſe he doth not ſay that it is for Cattle Levant and 
Couthant upon the Land, to which he claims it to be Appurtenant; 
for a Man cannot have Common ſars Nombre Appurtenant to Land: 
And when he claims the Common for all Cattle commonable, and 


ſays not for Cattle Levant and Couchant upon the 
Tenement, this ſhall be intended Common ſans 


. Levant and Couchant. 


Nombre, according to the Words; for there is not any Thing to limit 
it, when he doth not ſay for Cattle Levant and Couchant. See 1 Lev. 
196. 1 Sid. $13; 314. But where a Preſcription is for Common for 
2 certain Number of Cattle as belonging to certain Land, he need not 
ſay Levant and Couchant, as where the Preſcription is for Cattle ſa::s 


Cro, Fac. 27. March 83. pl. 137. 


But where the Preſcription is for Common Ap- 
ans Levant and Couchant, there a cer- 
er of Cattle ought to be expreſs d. 


12 Rep. 66. March 83. pl. 137. 
on” 8 40 


Nombre. 2 Mod. 185. 1 Roll. Abr. 401. pl. 4. 1 Vemr. 163. x Mod. 75. 


How it muſt be by 
Preſcription, 


\% k 


Common 


1 Common and Commoner. 


How Common Apper- Common Appurtenant and Common in 
e and in Grob may. may commence at this og” either by Grant d 
42 wit elſe by Preſcriptjo 4 Noe 2 
Common is Gros, Tommon in 018 iberty to have Common 
what it is. Stoss, withont Lands or Tefiements in the Soil of another: 
and this may be for Life; or _ in Fee, and pul paſſe 
_ commonly by Grant. Natura Brevinne 2 37.18 43, 346. 
| No Man can have Comttion in i Gale 
3 det by Cr. ſcription ; bat by Wage Time out of Mind be may 
tom it may. 2 In 477. 1 Luft. Seck. 170. 
by — is 1dere e two 
Vills, and the Commons join together ; to prevent 
| - Saits they jritercommon one with the other: by 
the Commoner muſt put in his Cattle into that Common belonging 
to his own Vill, agd not into that Common belonging to the other 
and if one Lord encloſes, the other Vn cannot chen comm. 7 


5. 4. b. 

Common ot Tiicinage ought to be by pre 
Muſt be by Preſcription. tion, aud the one m encloſe. againlt the — 
4 Rep. 38. a. b. Where it is between two Manors, if one Lord encloſes 
any Part of his Common, the Common for Cauſe of Vicinage is gone 
M. 13 Jac. It is a Common Appendant. 7 E. 4 26. 


How to be pleaded. How to plead Common of Yicinage, Lee Pg, 
20 8 
preſcription to have a 


K 8 The Defendant preſcribes to have Common Jos 
9 Nowbre for Cattle Levant bod Mo gy ped; 
Couchant upon his Houſe Houſe, cum Pertinentiit. g 
cum Fertinents. Cubancy cannot properly Te upon a H 

upon Land only; yet it . pleaded to 2 upon 
a Houſe cum Pertimentile, it ſhall * intended to be apdn the Ground 


belonging to the Houſe. 8 Rep. 98. b; 15 
1 The Plaintiff brought an Aion 1 aca che Ci 
may bring an Action a- and ſets forth, That by was polleſs'd © of An Houſe 
gaioſt -a Tort-Feazor, and Lands in D. and ought to have Common Ap- 

— de purteuant, and that the Defendant dug in the Soil 
and madea Cony-burrow. It was moved in Ar 
reſt of judgment, That the Plaintiff had not entitled himſelf to an) 
Common, nor to the Land in which it was Appurtenant: But it ws 
anſwered and adjudged, that the Defendant * a Tort-Feazor, ſuch 
neral Declaration againſt bim is well enongh. 6 W, g. Paſcb. 32 Co.1- 
' Not. 109. B. R. See Dany: Abr. 175. See Title Muſance. | 

Common 4; ww A Tommon which is of late Times erected, 
mult be by Ded. muſt be ere&ted: by Deed, 3 Nov: 1643. B. &. be. 
cauſe it is a' Thing againſt che particular Intereſt 
of Menm and Tum, and therefore the Law will ſce that it bath a goo! 
Foundation to warrant it. * * Oe 

_ | NF. prefer cg! twen 
TN Commoner e five be zu reat Beaſts from ſuch a Time to ſach a Time, 
five great Beaſts, and and juſtified for putting in of 2 Gelding, 0d did 
| e * averr that this Gelding | is one df them ha 


Ihr Common and Commoner. ” 283 


intended Horſes, Oxen, Cows, &c. And Iſſue be: 

ing joined and” found, is, well enongh, and there tr is good enough. 
1207 not be an Averment that this Gelding was one of them, when 
ic is not ſhewn'that he put in more than twenty five great Beaſts. Cro. 


7 * of the Soil of the Common” may ei- 


mon z that is,” | much of it as is more than need- Charge * the 
ful for the Commoners to common upon, in re- "197 ad Rer. 
gard of the Largeneſs of the Common, and the ſmall Number of 
' Commoners, and of their Stock: But if there be not ſuch an Overplus 
of Common, he cannot ſurcharge or encloſe any Part of it: A in 
an Action againſt the Lord for ſurcharging, the Surcharge muſt be 
ſhewy particularly, viz. Ho much Land, and how many Commo- 
nem : But againſt a Stranger the ſetting forth generally is ſufficient. 
1 Mod, 6, 7. But the Lord may licenſe a Stranger to put in his Cat- 
tle, if he leaves ſufficient for the Commoners, otherwiſe. not. 2 Mad. 
6, 7, 275- But where the Lord encloſes, and leaves not ſufficient 
, the Commoners may break down the whole Encloſure. 


But the Lord cannot licenſe” the erecting of a Warren of Conies up- 
on the Common, for this would be in Prejudice of the Commoners. 
But where there is an Overplus of Common, there the Surcharging or 
Encloſure can be no Prejudice to them. ' See Stat. «ph 
of Weſt. 2. cap. 46. Stat. de Merton, cap. 4. 2 Inſt. — * 
86, 87, 475. Vaughan 236, 23ꝶ7. ap. 4. 
The Lord ſeized of the commonable Waſtes, The Lord may com- 
may feed the Common per Mie &. per Tout. 18 E. 3. nan with the Commo- 
43. So a Lord may by Preſcription (but not with- Allo may by Preſcrip- 
iſt the Cattle of a er: . 07. fo ag Cattle of 
Atom was alledged for cuſtomary Tenants | 
to have ſolam 8 ſeparalem Paſturam, excluſive of A Cuſtom excluſive of 
the'Lord. © The Court choughe, that unleſs the elk. not co be 
Lord bad ſome Part of the Waſte appropriated to 
dimſelf, it is a void Cuſtom; notwithſtanding the 
Caſe of North and Coe. Paſch. 7. N. B. R. Note, | 
It is againſt the Nature of the Word Common, to Commoners cannot 
exclude the Owner of the Soil, it being implied in the Lord. 
the firſt . 1 1 
In what Cafes the Lord wWno es 2 Foreſt, e 2 Lord who 
Chaſe, &. may exclude the Commotiers from ha- FIN? ada _ 
ing of ny 36 mon there, and in what not. moners, and where gor. 
8 Rep. 136. b. 149. i] 37 TS | 
'Avoww for Damage Feaſant in his 
and 2 himſelf 9 — in Loco qu, Oc. 
but alledges not any Damage to himſelf, vis. That his Common. 
he could not have or enjoy his Common fam am- e 
' plis' modo, Sc. For without a particular Damage he cannot diſtrein a 
Stranger's Cattle, no more than he can have an Action on the 1 
7 n 


* 


255 


2 4 . 
. * 
* 


Avowry Can be made 


- ould cbmmibii” there. Cin Great Beaſts muſt be What the great Beaſts | 


ther ſurcharge or encloſe an Overplus of a Com- Where the Lord may 


2 Infl. 83. Note, It muſt be in the Day-time. See Title Motanter. - 


Common, Where and how an 
for Damage Feaſant in 


vq. 4 bs 
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One Commoner can- 
not diſtrein the Cattle 
of another Commoner, 
nor of the Lord, but the 
Cattle of a Stranger he 


may. 


By the better Opi 
ts in more than his Stin 
y a Commoner. 


and he 
Feaſant 


Tho Commoners may 


make Surveyors, and di- 


ſtrein Damage Fealant, 
yet it ought to be in the 
Name of the Lord, or 
ſome Commoner, not in 
his own Right. 
Nar as Pounder. 
Where there cannot 
be a Return averiorum. 


A Common Nuſance 
muſt be reſormed at the 


King's Suit; a' private 
Nufance at the Commo- 


ner's Suit. $534 


Where the Lord ſhall 
have the Action, and 
where the Commoner. 


A Commoner can't 
kill the Lord's Conies 
upon his Soil. | 

He is only to take his 
Common with the feed- 
ing of his Cattle. 


He can't deſtroy Co- 
nies or Cony-· Burrows. 


Shack, what ſort of 
Common it is. 


Common and Commoner. 
And in all Actions upon the Caſe, ſpecial Damages muſt be al 


3 Lev. 104. 9 Rep. IT, 


Mod.'6, 7, 275 


112, 113. 2 


another Commoner with him, but he may diſſrein 
the Cattle of a meer Stranger, who hath no pre. 
ſcription of Right. Lutw. 1240. Hob. v. 9 Rep, 111 
to 113. Neither can they diſtrein the Cattle of the 
Lord. 2 Leon. Caſe 234. But Co. Fac. 208. pl. f. 


nion of the Judges, where it is a {tinted Com 


t, they may be diſtreined Damage 
i d ene een. . 1 

Although Commoners have a Cuſtom to make 
Surveyors of their Fields, and that they might di. 
ſtrein Damage Feaſant, yet that ought to be in the 
Name of him who hath the Freehold, and of fone 
Commoner, but not in his on Right; and ſo 


ought the Common Peunder. But that cannot be 


a good Juſtification to make an Avowry to have: 
Return. Cro. Fac. 435, 436. d. G. den 

Commune Nocumentum ſhaltbs reform d at the 
Suit of the King, and Privatum 
reformed: by Action at the Suit of the Party grieved; 
aud a Treſpaſs made to ſeveral Commoners is Pn. 


_ watum Dampram, and not a Common Nuſance, 


9 Rep. 113. 4. CTT OM TO {£3 PIO 

The Lord of the Soil ſhall have Treſpaſs in the 
Waſte or Common, but the Commoner ſhall not 
have it; but ex conſequent,” viz. the Loſs of tis 
Common, or that he cannot have the Enjoyment 


of it. 9 Rep. 113. 4. 2 Mod. 6, 2, 22 7. 
2 Commoner cannot kill the Conies of the 


Owner of the Soil z; for the Cony is a Beaſt of 


Warren, and profitable, as Deer are, and not to 


be compared to Vermin; therefore the keeping of 
them is lawful, and the killing of them unlawfu, 


Cr, Es. pl. 1. See Telv. 103. Cro. Fac. 195. 


See Title Conies. Le 7 | 
A Commoner cannot deſt _ or Cony- 
Burrows: upon the Common. C 
Shack is a Common to be taken in Common 
Fields from the Time that the Corn is carried off, 


until reſown ; and is in the Nature of . or Ap- 
oled 


purtenant; and although 


ſome of the Lands be incloſed, yet after the 


Corn is gone it ſhall be uſed for Common, until reſown. 7 Rep. 5. 4. 


Common Appendant. 
and Common Appurte- 
nant, in caſe of Purchaſe 
of Part. . Mn 


It he who hath Common Appurtenant in fort) 


Acres belonging to twenty Acres, ſells ten of his Acies, 
the Common is not -Joſt ; but if he buy Part of 
the forty: Acres, it is loſt. Hob. 25, 235. If a Man 


hath Common Appendantdn forty Acres belonging to twenty Acres, if 


2 


he ſell ten of his Acres, or huy Part of the forty Acres, the Common 
, „ a | | | 


may 


kedged, 
One Commoner cannot diſtrein the Cattle of 


Babes ſhall b. © 


. Fac. 229. pl. 7. | 
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Common aud Commoner. 2835 
be divided and apportioned. pro Rate. Hob. 25, 235. See alſo 


8 

. „ e erected u A Commoner may 
the Common, for he doth not thereby 1 Tile pull down Hedges 
with the Soil, but pulls the be Erection, 2 Mad. = 


ink mug ," "—— 


of api by Sale 


Parol Seiſin delivered 
by the Sheriff, is a good 
deiſin. 


A Cammoner cad an Buchel, e ad What 2 Cbmmoner 
pair Common;unnleſs by Proferipti on. Hag. mon uy Re 
10. Godb, 182. .o$6r1 if he makes any Thing dle. 
Mai in. the Land; he is a VrefpMMr; but he may yr 

dend fir xeform a Thiog abuſed, as to dig ö down Mole-Hills, or M 


1 up Holes. 1 Brownl. 2 
the Lord may Wink en may 


Vy the Stat: of Merton. cap. 
ye his Common leaving cient fbr tlie drove, 800 egen 
Merton, tap. 4. in 


ommoners, otherwiſe not; which Matter 

be tried in a Writ of Aſſize, or Action of Treffiaſs. _ 
Or if the Lord eneſoſe de tried. 
ſufficient: Common, the How t6 proceed where 


2 Inft. 85, 86. Laugh. 257. 
any Purt, and leave 
Commoners may in the Day-Time break dowr the OG nn. 
whole:Encloſure, 2 l. 88. But if it be broken ig er n 
down in the Night by Perſons unknown, the Four 2 
or Five next adjacent Villages ſh4l{ be profecuted in the Cromer 0s 
ior the Repair of the Fences, although the Encloſure i is not -jultifi 
able by the Lord. See Title Nonter. . 
Who may approve, and who not. See Darv. oh | 
Ar. 808, 8009. 1 may approve, 
No Writ of Admeaſurement lies 2gainſt r 
moner, ſans Nombre. E. N. B. 125. D. But the Where a Writ of Ad. 
Tenant may diſtrain his Cattle. 1 Saund. 345. W 
; _ — for re Fa the. es þ ; How to plead when 
eaped and carried a until -reſown: He muſt bei to have Common 
ſhew when the Corn oy reaped and carried away, pode J 3 
2 when the Field or any Part thereof was reſown 3 way 'till reſoun. 
for he being confined in what Time to have h's 
| 2 he muſt ſhew that he 1 is within the time. Cro. * 637. pl. 6. 


498 Common 


* vom RO by. A mga 95171 , 4 18 ö f 
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Com vl 7. 10 n ahbe oh eilng n d n, 


I fad FL | 
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* 01 ili 2 Cat. apl. 2 9 [THE 15 5 Io 55 
re u HS DE 71 
ö ee 5 Rebord and County · Courts, Hur, 
„ bee Wh _&red+ Courts, and: other Inferior: Courts. tha. 
In — . Is, In Diſturbagce of che Pace. 
II. In the W bl detaining oi ꝓoſſeſſion vf Houſes, Md 
„which are in, 2 or Controverſie7 either by Force, 0. 
Subtilty and Deceit. Pog ce f cl, 0 
III. By falſe 7 and ſawing of Rumours, and Report 
making Diſcord amongſ che Neighbours; all which are p ved by 
the Words of the * 17 which — 8 Repu 36, 37. l. 
i 8 an infinite Number of iy 
Pld peg . — his own proper Suits; this doth not make 
not Common Barreror, him a-Barretor ; 401 fl they are falſe, the Defen. 
-:- - dant ſhall have "big; Caſts: k But ãt is he that ii 
up Suits amongſt his Neighbours is a;Barretor.'.8\Co. 37- 5. See 3 Mol 
97, 98. 3 E. 175. „rund 27 tot 70, { 6/779 i 0998 
A Common Solicitor . Common Solieitor i is a Common Barretor,inl 
js þ Barrera? 2: ay be indicted for it: Becauſe it is no Proſeſiol 
| w, per Cole, dier 14 Ju. Oliver & Blanchflme. 
3 wh, " Anlotiemene or common Barretry was reveiſel 
ant of cm N, for Ne contra N n 148 527. pl. ww 


want 


r „ 38897 


x 
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dr 


Jo ON E ſhatt be 8 by * to cer 
or declare any thing, of which by com- 
mon Intendment, he cannot have Know- 
ledge. 38 H. 6. f. 3. Mich 22 Car. I. B. R. 
For the Law will not ſoppaſe foreign Intendments 
and remote Poſſibilities, for the Benefit of any Perſon. 
Concozd, See Accoz. | 

2 8 Condition 


The Law will not 
compel the Diſcovery of 
any Thing which by 
common Intendment a 
Man has no Knowledge 
on”: 


928 
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Expolition of Moꝛds. 9064 
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lficatus, earn 50,8 

Jt 4 0 ie. . 1 I n oy | * 1 
| EC 19 We 4 ien oo 

r Repicattvür. a 
15 1 21 itt 

Onnition 4s 4 Refrain annexed and joineb 7%: W 0 n l 
ta:a_Thing: -So. that by the ien der, of Conte, = . 


[ "fo? mance, 15 dolng of it, the Party 


e Condition ſhall receſbe. Pejt 30 
; ſhall receſve Abvantane. en Mere "ny by oe Herm 


keit, 9111 * I: 44S» 4. c | 15 77 9 


There i is a . between a Condition Fry Dine . 2 
annexed to an ·Eſtate ſubſequent, and a Limitation 1 — to an 
ſubſequent, which is annexed to an Eſtate: preſently a \ Limitation fübleguert 
reſted... Hil, 22. Car. 1. B. Re The Difference is in iurezed to, an Eftate 
Reſpe & of their different Operations upon the Eſtate, ** reedb veſted, - .:. 
'-Conditioi cannot be reſerved'or: made but ON ©: Whoten make a c 
theParrof the Leſſor, Donor, or Feoffor. Dyer 6. pl. 2. dition. nn. 
A Condition is to bind the Eſtate, and to run „ 
with it. in whoſoever Hands the Eſtate ſhall come. the ende . eee 
Eft modus donationit, & ur ko dare 7 . di liſpo- Hands it comes. ” h 
nere. Litt. Rep, 128. 0 „ ieee 7B 
, When a Condition in a Deed is created, the Role" a Condition id 
Law _ that it ſtiall be taken favourably "for him, TY = vs conltes- 
who is to perform it. 4 Leos Caſe 161 fot 70. See 6 2 10 = 
much good Matter there. ADR?» 
4 Condition in a Will, Ge. is 4 Thigg ious Condition in 1m 
inLaw, which ſhall not be created without ſufl- is odious in Law. 
dent Words. 2 Leon. Caſe 40. Tl 
In all Caſes where after: a Condition an Tate" Where a Condition 
reſt is limited to a Stranger, it is not a Condition 0 e 
% Limits. f Leon. C 362, Fol. 260, Cro. El. 
08, 
| The Nature of Condition is to draw back the The Nature of 4 
tate to the Febffor, Donor or Leſſor, but a Limi- Conde an and of * 


Nn carries the Eftate furtden rt Leon. Caſe 400. 8 fol 
07's 


fo. 299. Moore fol. fol. 293. Only 2 itions which ſhall excuſe, 
wit, againſt Law, repugnant, * impoſſible. Lit. 25 I 37: 


here. 20. Eſtate 18 8 A. 
tion that he pay ſo mock to J. 8. this 


Kal 


here a Li tation. 
| 2 fl, 292. 1 not be conſtrued to 'be a 1 for if ſo, none 
but the Hei Me and Condition bro. 
ken: But it ſhall be ee ett E and then upon Non. 
payment of the Money 05. El 204, 205. 
Ok ban e 7 defeat Eſtates, ſee at large 
Of Conditions which Rep. 
defeat Eftates. 2 re 
The four ſeveral inci The 81 bat a Condition to crezie 
89 aa Eſtate — 1 An Fei cg! 8 Rep. 75. K. 


have. 2040855 io | 1D! rl 


I. It ought to have 4 r Ellste, 36 2 # Foundation whereupa 
the Encreaſe of the g Aal 8 

II. That ſuc _— ſtate ſhall: 6p nue in the Leſſee or Gras- 
tee, until the Increaſe hapgens. 2 

111. This mult be at tiie time that tlie ontingency bappens or it 
ſhall never veſt. 


IV. particular Eſtate d Eucteaſe mult taks! IH by 
fame Desde ur ele by davetal. Decdeddliverd. at the tom. 7 
75. 4. UNI „ 10 U e 
neee - Whore 2 Condition. ; 40 "oe Gift of ; 
— a Cond £ Portion ſhall defeat the Portion, and where in 
— Cane Rep. RAT © noo ens SAKE £27 % 

' How Conttjony” of bon Conditions of Bends are ts be pleaded t 
— N be performed where 18 to be or fore 


paid, or fome collateral 
Matter to be done,” + 


collateral Matter ao be done. Neft 4 75-4. 
In Hebt upon! s Bond, condition'd, go ſaye th 
ann hE N08 N Plaigi if harmleG E@ncerming ſeveral Mariners Tic 
Saved, and lays not 15. kets deliyexed to e — owe The Defendant 
4 pleads, That he — 3 — 4 doth 
not a ow. It is gc n a r rrer naught upon 
r 8 aw, 438. ee Cro. El. 916. pl 6. Bro Cro. ** 
165 pl. 1. 4 340. 1 * 

F Wheze the. Defendant pleads Performance d 
formance of Al ticles. Ar ticles a Condition of a Bond, he muſt plead 
the whole Articles, and not omit any Pars 3/3 

then ſay, Quæ ſunt onnia, Or. 2 Lev. 427. 
A on was conditioned to exbibit a true s 
ventory ; the Defendant pleads quad perfor 


A Condition to exhi- 
bit a true Inventory,De. 


fendant pleads Rems nia 8 this i is an 1} Plea: 8 he aught to plead 

uit amuia; it is naught, 5 a ſpegial Performance. M. 2 W 
What ſhall be a Per- ere the Candition of the Bond is, to mae 
r ogy ot. ſuch further Aſfurance as Counſel ſhall adviſe, (and 
ther Afurance as Coun» doth not ſay, as Counſel learned in the Lav fb 
ſet ſhall adviſe.” adviſe) upon an lſſde of Confiliner uon dedit Ad 
= Taenur zit was given in Evidence, That a a ht 


1 avit on 


8 


Nw — nd eld to be 6 romance 
as alu, 4 812 Juſfice K. ques ug 


5 ndition, pr 

* * | — Part to:dofuch Ne 
3 ir Gs. B of. the, Condition. Gro." 
es nor 18 n Nr ular Pl 
A Co po ade in a 0 ace ce and 
is void; da 1 1 Xt a — Conſiderati: (A Condition e 
on for it, 18 E. 242, 243. eee, lat Place is void. 
We — Era of a IA Por io to boy Sheeps⸗ l 
Feet, Se. of any other but A4. B. and C and e. refieain, Trade i 
29600 buy oe A Quantity, in web. Show: voids 


WS. * 5 


"The 


Where 2 Bond or Deaths reſtrains the Exoreiſe a. Where 2 Bond to re · 
of Trade, altho in a particular Place oniy, yet if 12d where 8. is good, 
there be no Condition for it; it is void; but if there 
be 4 Condition, as aſſigning 'of A Shop, ec. there it is good, Aleyw 67. 


But if the Reſtraint be general: ey England, tho? there be 
ſach a Conſideration; it is void 


Ma Bond is void by Act of Parliament, though Difference wegen | 
it appears: by the Condition to be a. good Bond, and a2] by Cotnen E 


£ 


yet by averring in pleading the unlawful Condi- 
tion on which it was given, the Bond may be avoided; but nothing 
contrary to a Bond can be averred to make it void at the Common 
Law. Sbom. Rep. 3. N | 1 

Although 2 Condition comprehends: 8 ſeve- A Condition in the 


ra] Things in the Disjunctive of tuo ſeveral Na- os Pace: pe 


tures; the one, of Rent iſſuing. out of Land in- in the whole. 
dent to the Reverſfion, and m be ſuſpended by 
meddling with the Land; and the other, - collateral Matter to the 
Land, which cannot be faſpended. by a Redemiſe ; yet they are not 
ſeveral, but one entire Condition, which refers to two Branches; ; 
* MW being ſuſpended in Part, is ſuſpended in the whole. 
4 Kep. ; 

bar a a Condition of a Bond conſiſts of two Condition in the 
Parts in the Disjqunctive, and both Parts are poſ- Pbhunette. : 
ſible at the Time of the Bond, and afterwards one One Part becomes 
of them becomes impoſlible. by. the Ac of God : Sende by the Aft of 
The Obligor is not bound. to perform the other 
part; for the Condition is made for the Benefit 
of the Obligor, and ſhall be taken beneficially for him. 5 Rep. 21. 
b. 22. 4. Lutw. 693. 69 4. 


Kuben a Condition confiſts of two | parts, and A Condition of two _ 


the one is poſſible to be performed, and the other aw. we rob . 
not, this is a good Condition ; and if he perform- n f the "oof 
eth that Part, which is poſlible, it ſufficeth ; but if bie Part be, performed, 


Fu Condition be. „EI impoſſible, it is void. it impo ible, kh rod 


(ro, El. 780. pl. 14. 3 
Where the Condition of a Bond i 18 againſt Law, Where the Condition 


is againſt Law the Bond 


the ar void. Cro, El. 529. pl. 58, 330. ; void, 
as 4 E' | The 


The Obligor 
3 ** 5 


"i 


for the whole Term: 


en- The Condition of » Bond: i 6 
ger'ts ficient = OTE 


19 12 247 MB. firan CN 
dition is for the Benefit of ther Obligor ; be bath taten * 
to perform it at his Peril, 25 is bound to procure je 40 cone 


| * b. . b. "10S ee 
$ s Gpon a Re⸗demiſe berg alrhi6ughy tere wn 
r ea Entry, by Vertue of z-Fer the 
ir; yet the Rent is ſu- by Vertue of the Rexdemiſc before any Entry, ij 
8 ſuſpended.” 4 R 55. Nr 5 by: EL fe , "0 
an whites che Itwosfaid by ;» Chief Juſtice, at as 
Words are chat it ſhall tiams these ig a where the Words are the 
Ten ſha — the, the Leaſe ſhall be void, or that "the Term hall 
ceaſe; for if it be ar che. Terms ſhall ceaſe, the 
upon the Breach it is immediately ended without Entry. e 10 
115. See Cro. Car. 1 313. and Tick. dba x of Rep. 64. 
(0. Lin 2154 4 | t 
How it is where the Uihere the Words 
Words are . that the doing or not f fuch a Thing, the Leak 
Leaſe ſhallceaſe, or that ſhall ceafe:> Here the Grantee of the Reverſionm: 
Gere ſhall de a R&-©1- hy the Common la take Advantage of the Brec 
* of fuch a Condition: Coupe whaw: the Cl 
tion is conceived in the Wonds of Re: entry. 1 Leon 61. See Gn 
Car. 41 l. fl. 6. 53. and Title Acceptance: 3 Rep. 64. &. Co. Lt. 215, 6 
Whete a Leaſe is vod Ther is 2: Diverſity between a Condition a0. 
withour Entry, and nered to. a Freehold. and a Condition annexed to 
where not. a; Leaſe for Mars: For if a Man makes a. Leaſe for 
Life upom Condition; here, if the Condition be 
broken, the Eſtate which cannor . begin without Ceremony, os 
Livery ; being a Freehold, cant ceafe without Ceremony, vis. Entry; and 
therefore is not void till Enery:; hut in Caſe of a Leaſe for Yes, 
there it is ipſ facto void without, Entry upon the Breach of the 
Condition; and of a void thi * may take an Advantig; 
but not of a voidable * —＋ 2. Litt. 214. b. | 
Wks a an Fine fl ire th Wart os Go 
not Ceale without Entr 
JiIladben tance in Lands, it cannot ceafe or be vol 
before, it be determined by Entry. Co. Lat. 379.4 
1 impeach a common pPerſon will! impeacts ane for 3 
| Condition, he muſt ſhew the Non-Performance o 


Leaſe upon Conditi- it. U 
on not ph, 4 withodc a Leaſe upon Eonditioa that U Leſſce Or his 
Licence: If the Leſſor Aſſigns fhall not alien without Licence; yet when 
licenſes, it is ſufficient the Feser licences the leflee: to alien, b e 155 ne- 
ver, by: Force of the Proviſo, defeat the Term 
which is abſolutely; alien d by bis Licence; ſo. that hereby he bs 
PRE with all —— to be — 4 _ 120. 


1 


70 "> Labs as hs, that for the 


{Chert 


AM egen, | 
here a Leaſs is made to upon Condiel- E 
on that they ot of chen, flizlf abt alien ebe gb: heh, ſhall noe - 
t Liceo, 4 en one afien 3 bas © ith oo 8 h 
ethot *atid the Ari, Ad jn t 2 — e 6 
hs Condition being determitied as tö one' (by the =” an | 
(Re. Hos It was dried as of 7 * 7 
$10, 4. . 1 '*. W. iy is 
edtite, cannot Reue br ml 
the 0 81 oy ok © 10 120. 3. * 4. 175 12 — kh 


E 
grant all His Lands th B 


The Defendant, 

11355 there 0 2 2 5e 

in 1 Ackions that he hath i Cum. Nauru, be a For 

ſey, That he bath no Action there. But Scher- FM" ERS 

wiſe it is if the Words of the Condition be patti- Particular. 

des, 25 to be nonſulted in a Formedon, . 2 Rep. r 

y 4. | | : 

4 Bok was conditioned to pay all ſuch Sums, 7 — 8 was 

that he is fo pay by his ſeveral Writings Obliga- che Defendant is eftoped 

tory, then the Bond to be void. It is no Plea to © fi there wete' n6 
that there were not any e Obligatory . mw . 

obllging him to pay any Sum, becauſe it is re 

nant to the Condition and alfo an Eſtoppel. 2 28. 1 2. 

'" (hen a Grantee upon Condition is to make an 

Eſtate to the Grantor, and no Time limited fot it 

de ſhalt have daring his Life to do ' it, ui! 

baſtened by Regueſt : But if the Grantee dies be- 


u the Tegure of J. S. 
5 Lands; where he 14 


Lands. 


Whit Time to per- 
5. form the Condition, 
Where none is limited. 


fore it is done, it is a Forfeiture of the Condition. 2 Rep. 78. b. 79. 4. | 


See much good Matter in che 6 Rep. o, 1. to this Purpoſe; and 
when Local, and when Tranſitory.. a ff * 

_ When the Law appoints a Man to 85 a Thing Where a Man is to 
his Life, he onght at his Peril to ſee it per- dos rg foo 
formed ; otherwiſe the > Bond is forſeited. But when it done. 

a Man” bath an Election to do one thing of ano- 3 2 
ther before x certain Time, and by the Act of God it by the AQ of God one 
is become impoſſible that he fhonld orm the Thing can't be done, 


one, the Law hall excuſe the other. Cro. El. 309. e, ed for the o. 


Pow the Law came to be altered in the caſe of EY 
Bonds conditioned for the Performa nce of Cove- —=— 
nants, ſee Title Covenant. 8 & 9 M. cap. 10. 

4 Bond was enter d into, with Condition BY ec 
quiet Enj Pyactits the Defendatit pleads, That the upona Bond, for quicc 
laintiff enter d, and a have quietly enjoyed; Sahent. 

the Plaintiff rep plied, That he was outed Pag . 

This Re lication i is naught ; becauſe he did not ſay that J. S. had 

a good Title. Vagb. 121, 122. 88 

A Beach of the Condition of a Bond was aſ- 1 naught for 
ſigned in the Recovery by Verdict in Fjectment uat Til te nh won 
upon a Leaſe made by A. B. and: doth Se ſhew ry was. 
what Title A. B. "bad to make that Leaſe, but on- 


ly 


he Condition of x bord % Thist a Man dual rue Gooden of & 
Bond to grant all his 


fay, That he hath no 


Ives | es 
tive. "for. 
Tor, Feaſange ; MD the 


I i ; 4 Fs bo 0 41 
"ſome are in the Me- | 
gative, and ſome in, the mativ 


es. 2 40 


i N plead Ipecis atives, that 8 1152 bot 

broke them; and to the 8 that he | hath.. py nd 
88 te 1. Uben the Negatiyes are 0 5 d the 
gatives are Law, Affirmatives oo ml t chere F may .P 


and the Court ãs to _ Waun 


. — © the tives Mance generall Y 5 


— 


hs 


4 thas the Negatives are;qgainſt, Law, , 
-fome 


wenants are vold bz 7 the Com. 


Rk How, LEE - as are 
aw, and others, n 
2 1 9 *. AR or thoſe that are: good, ut not for the Other, 
Ta»: |; I ef — FL 2 
1 50 ef a Bond hal be fad g 


Where a Condition | 
of a Bond ſhall be ſaid be 
to be againſt Law, and 


(Ubere,a 


againſt Law, = 71 — therefore the Bond is void, 


of 1s-expreſ] - againſt Law in expreſs Words, and 


806 for Matter out of e Condition. 1 Leon. 73. Caſe 99. 
Condition of: a. Bond was, That if 1 


Where a Condition is fondaat acquitted, diſcharged, and e en 


eg Kan no deus how: harmleſs the Plaintiff from all- Ba rgains, 


brances and Charges, that then, 8 The Def. 


dant pleaded that he ſaved him harmleſs from all Bargains, Ce. bu 


did not ſhew how he had charged him 5 it was naught. Gro Jr. 
165. pl. I. * 
ha - Where a. Man is — to achuit OTE of 


Where a Man is bound ſuch a Debt or ſuch a Suit, its not ſufficient to 


muſt ger a Diſcharge... ſave him harmleſs; but he 'muſt procure a ſuffc- 


ent Diſcharge. Cro. Jae. 340, 165. 
(Where 2 2 But where a Condition is to {ave harmleſs, the 


and where Non dampuifica- Defendant ma either plead ſpecially how he hath 
n ſaved (odio, or elſe Non n without 


ſhewing bow; becauſe he pleads in the Negative. 


Condition to =. of & 363 us * 


at à certain y; the 
Grantee ſhall not 4 void if 10. 


the Benefit of it, be · Grantee of the 


paid at a certain Day, 5 
Weiland hall got! nter if the 100. 


cauſe it i collateral. he "Ros 4. becauſe the Condition i is collateral, 


Moore (aſe 1228, 
1 2 are ſeveral Reſervations in a Leaſe, and. 


of Rent, and ſeveral 
Conditions of Re-entry ſeveral Conditions for.Re-entry. for Non - payment 


8 of the Rent: Adjudged that the Demile ſtands joint 


: and entire, and 0 doth the Condition, notwith- 


ſtanding the ſeveral Reſervations. of the ſeveral Regts. Moore Caſe 241. 
Ik an Uſe be limited to certain Perſons, until 


How it is where the 4. lhall come from beyond Sea, and attain, his Age 


Condition is both jn the 
Conjunftive, and Dif: of 21 Years, or die; if be doth not come from be- 


Jugtive. 2 Sea, or attain his full Age, the Uſe ceaſes. 
Lin. 235, 4 CUhere 


ter 


Kaden is © 


jd, the Bond ſtand | 


where not. ame. ou bt to be intended where the Condit - 


Mbere there 8 2 Condition i in 2 Leaſe to be 


: " 


: en 0. 


ther ie a Gonditioh;of a Rand is W do 8 8 Ade ite ts bes ch 
teral Thiag, the Acceptance of anther Thing can. Fr th to do @ col- 
not diſpen therewith. (eo. Elia. 4 58. 10 26.531 15818 £ een 
A Condition to pay 30 J. as Bs B. ald C. JE 16 is g Kale, chatichd 
ſhould com to twenty-one be pleads arent us fe? ru Ret 


came to b 
tam cito as they twenty-one, but. —_— _— K. aces 


not ere e eee 
And held to be naught. And per Cole. A Deferdant 
ought to plead certainly the Time, ul Plate, and N of the 


5 


Performance of a Conditidn. o. J. 360˙ Ls | 
* e 129 5900 
152! 6 2 | i 0 . 1 — 
ie i 5 
Condition Parcevent, 
a ee\ Condition... 


cbt 


Condition Pzecedent (s w ere * mY FR ; | 
ition recedent; 
< a * e er 


L aueh an Ad 
on, rodeo have nn 


#74573 J 


9 ans 4} 


an 2. Condition preceding Man-oaghs « to b. Nothing till the pre. 
form the Condition before he can take afy. thing f 42790 — N 
by the Grant; or bring his Action- Gro. I. 46. ie 

Where there is a Condition Preredent, the Eſtate 
ſball · not be removed out of the perſon- -who: hath” i 1 Preveitine 
the Eſtate,until tho Condition is petfornietd a Flas. ae r . 

"Where an Eflate 18 to be created u ond waa an 1 3o 
tion impoſlible to be performed, hve) the Eſtate * w 
ſhall never come in ef. 1 Leon. Caſe 311, Oo > 

A Ban covenants to aſſure an Eſtate, and the Where the Words are 
other covenants upon the Aſſurance Perfor TEE 6 8 and to be p- 


Et 1; 


pay ſuch a Sum; here the Mohey is! k 
until the Aſſurance? Burt 128 it Had been FP ml of the Co- 
venant t be performed, then he had been bound to pay the Money 
r to take Advantage upon his Covenant. So note a dif- 
4566 tween the W ords performed: and to be Per foriuedl. 2 Leos. 
56 _, 
A Gzaut upon a Condition Preceihitto havea A Grant with a Pre: 
Fee: may be made as well of Things which = any have 


We In n Grefnt, as of Lands which lie in Livery; and 


4 F may 


| 3 following N 8 2 1 * 


294 Condition Precedent. 
may as well be annexed to an. Eſtate- Tail which cannot be merge 
as to an Eſtate for Life or Vears which may be merged by the Acc 
ſion of a greater Eſtate : But ſuch Enereaſer (IB to 8 N four 
Tube four Incidents to 1. There ou ght to be a , particular Eſtate for a 
ee Pad for the Encreaſe of a greater Eſtate to 
be built er won muſt be e N and nat 
2 att Will. | 94 


1. Such W Eſtate ought to Wande! in the Leſſee or Gran. 
tee, until the Encreaſe happen. 8 


© ol 
; 


III. Jt ought to veſt at the Time of the Contingency, otherwiſe it 


will. never veſt. 
IV. The particular Eſtate and Encore ought to take Effect, either 


oy one and the ſame Inſtrument, or by ſeveral "pe delivered at the 
am 


e Time, N PSS oh oo | 
uh. "mA 1 . * or?” | Al. FE —_ 


— wits apa 


Confeſſion, 


the Finke tins ave the Tenant of the Land, againſt whon 
the Court will ſuffer him the Action is brought, harmleſs from al 
„ Dangers that may befal him, by reaſon ofthe 

Action brought againſt him, the Court will ſuf 
the Tenant to ones the Action: But if he will fave him harmleſ, 
the Court will not ſuffer him to do it. (t2 Nov. 1450. B. S.) For 28 
it is Reaſon that the Tenant ſhould not be prejudiced by the Siit 
which concerns him not; ſo neither is jt Reaſon on the other Side, 
that he ſhould prejudice the Plaintiff by doing of that which he receive 


„If in an Fjefime frme T he Plaintiff | in an E ecken firmæ will not 


no juſt Benefit by doing it, and by ſuch his doing binder the bringt 


of the Right of the Parties concerned. to a legal Trial. 


— 


Confirmation. 


5 Tnifrmation is; when any one who jth 
A Confirmation, what ( 8 Right to Lands when, a Deed to another 


8 1 © — 3 . * 
» 3 n 1 


it . who hath the Poſſeflfon of them, oz ſome 
Eſtate in them, with Intent to . 


/ , 
: 3 
* . 
„ 454 f 
1 bo | | 9 Con⸗ 
* 


2. KMKignas OGhyg = mc -: 


bis Eſtate, 82 make bis Poſſeſſton perfed. 


Confirmation. 


* 


-oid in reſpe@ chat they are againſt the Law, is a 
void Confirmation; but if they were not againſt 
Law, but did only want Law to authorize them, 
if they be afterwards confirmed by Act of Parlia- 


ment, 


Strength and Power to a Thing which hath, but a 
weak and imperfect Being, vet bath a Bei tiel 
zel But to confirm a Thing, which is void and 
null in it ſelf,” is to confirm 4 Non Ens, and can 
have no Operation; and ſuch, in Account of the 
Law, are Things acted contrary to Law. 
See an Act entituled, Ax AG for Confirmation of 
Grants made to the Queen's Majeſty, and of Letters 
Patent made by her Highneſs to others. See alſo ano- 
ther of Grants made by. Edward. the 6th, 1 E. 6. 


- 


cap. 7. and of Grants made by H. 8. 7 E. 6. cap, 2: 


or Dimnuens, and what they are, and how they 
operate, ſee 9 Rep. 142. 4. 5 

Apon a Confirmation no new Services or Rent 
can be reſerved. bid. | ok 
Diſleiſee confirms for an Hour, it is good for 
ever. 5 Rep. 81. 4. b. For a Confirmation cann 
for a Time, but is as perfect as it can be, notw 
ſtanding the Reſtriction of Time. Vaugh. 27. 
A Confirmation may make a voidable or defea- 
ſible Eſtate good; but it cannot work upon an 
Eſtate that is void in Law. Co. Lin. 295. . 
Dean and Chapter confirm dimiſſionem pred. 


ired ; by the Words Dimiſſionem pred. it goes to 
bs + 8-4 Term: But if 1 1 LA for fifty Years 
only, then it had been good but for ſo much. Cro. 
r 24 ©. 

When- two jotn in a Deed, and the one only 
hath the Intereſt, it enures by way of Confirma- 
-_ from the other, not by way of Eſtoppel. Cro. 

e as 2. 4 
A Parſon leaſes his Rectory for ſixty Years ; this 
vas confirmed by. the ſucceeding Biſhop and ſuc- 
ding Patron, neither of them being Biſhop or 
Patron at the Time of the Leaſe, and yet adjudged 
good.” Cro. Car. 38. pl. 3. 3 


abſolutely ; the firſt Feoffor confirms his Eſtate; he 
ſhall hold it without any Condition, be the Con- 
frmation made before or after the Condition bro- 
ken. 1 Rep. 147. b. | © 


4 Confirmation of Letters Patent which are 


the Confirmation is good. (Hill. 24 Car. 1. 


B. R) 10 confirm a Thing, is to give more 


Every Confirmation is either Perficiens, Creſcens, 


for fifty Years & non ultra; the fifty Years are ex- 


Feoffee upon Condition makes a Feoffment over 


A Confirmation... 
Letters Patent 
Law is a void Confitma- 
tion; otherwiſe if they 
wanted only Law to con- 
fitm them. 

2 = j - 07. A 
en e014 n bid 
by 3:2. 9 854-55 i 3216 
What to confirm, a 
Thing is. | 


ety . 

Things done contrary 
to Law are accounted 
Non. Entities. 


A Confirmation AQ of 
Grants made unto and 
by Queen Elizabeth. 

43 Tliz, cap. 24. 

1 E. 6. cap. 7 

N 7 E. 6. tap. 3. 


Of Confirmations, aid 
how they operate. 


No new Services of 
Rent can be reſerved. 


Confirmation for an 
Hour is good for ever. 
th, ina?) 


it cannot make a void 


Eſtate good, _ | ety 


A Confirmation of 
Dimiſſonem pred. for fifty 
Years. ee 


And a Confirmation 
for fifty Years only. , 


Where a Deed enures 
by way of Confirmation. 


A Parſon leaſes his 
Rectory for Years, and 
it was confirmed by. the 
ſucceeding Patron and 


Ordinary; and good. 


Feoffor confirms the 
Eſtate of Feoffee upon. 
Condition, the Condition 
is gone. 


Feoffee 


8 - Confirmation. 


pon n 
jc 75 E td rg by 187 1 Need ole to him zn. 
jt alterwargds.the Condition is broken, ant 

the Feotf ve 7 E yet the Rent y 


vs) 


ky: e 


r JPY "IEP * 


A Confirmation is to 


bind the Right, not to but not-to alter the 

— bim tg. ber tþ « Cong, | 
31- 1121 

; a> not diſtharge g . diſc a Conditing 7 
to bind the Right of by but! It ls 12 to ed the Right | 
who made it. Into tl 2 5 wy e it is magh 
t not Om 88 ˖ 
„ #6 e f. - "RA MAINS 1. ] 


' V:it . r — —„— »_ 7 * * 


Conies and a Cory Suro | 


| 100 43 [MIME upon his nn 
e N ee . dn 
* eſtroy he. Tonts, qt, Qs; br 
Lok Ny g lies for, this Brcth 

Owner of the Lands may kill them, heea axe fie, Nature; and 
A who made the Cony-Burrows. bath, age any, K in them, 


Conies are foe Nature 
out of the Owner's 
Ground, | 


104. B. But 2 Leon. Caſe 284. rwiſe i ( 

r made in a Gange oa iy Lak 31 eee 02 a 

ent Common, an Action e 155 the Case will lie, aga h 

. 0 nc kill , upon the d 

3 is the Lord's Lan r he, hath nothi to do with the P 

Lord's Land. Lapd b ut to put in His Cattle, anch may nat mg tl 

die with; d thing of, the. Lord's heros, and as the | 

Lord may ave: Test Beaſts there,, ſp alſo. he ny [ 

4 the Lord ſurcharges have Beaſts arren; and if the Lord — t 
Common, then what the Comms, he cap only. haye luis Aſſine or A&- 

needy. on 9 UE ale, Ce. Jas, 195, ple! 21, The Lord 5 

[Where the Lord, may. hath a Property ing "Wha and may - ſay, Cunicilu 4 

ſay ci. ſuos ſo long as they ate. upan his oma: Ground but 0 

not yn they are gone 2 8 g 

ger cannot 375 eſtroy,.Conjes.nor:Cony- 1 

ah Gate of J Chi. i for he. ha * 825 do aeg tl 


ding of. an Cattle. (re. 
a A 


Common. bnt fox; the 
Jac. 229. N. af 


1 IPTY 


One may ſell his Freedom and Privilege for a A Man may fell his 


Conies and Cony-Burrows, 3 | 297 
gn Action lies not for a Commoner againſt a . An Aion lies not for 


* 2 2 - * . . C e 
Man for maintaining of Conies in his own Ground, Are « 


by. damaged his Common ; but by all ing into bis Comm 
de Jaga, lte maß kill them, for db Body hath se, e 


Property in them. Cra. Car. 38. pl. 20. 389. i 
= G 195. N. 21. that a Commoner cannot kill the Lord's 


Conies which are upon his own Land. See Gro. Je. 292. 


| for breaking of the Plaintiff's Cloſe, Treſpaß for cluſun 
K of his Conies: Moved in Arreſt of Jregit, and hunting of 
Judgment, that no Action lies, becauſe they are 9285 

fire Nature. Ch. Juſtice. The Conies are as much in his own Ground 
as if they were in a Warren, and the Proper is ratione ſoli; the 
RESTS not give a greater Property, L 375, 376. 
Contes are fere Nature, and not tithable bot e | 
by Cuſtom, 2 4 b. 1 40. pl. 10. Bro. 11. in Dzſmer, FO. oo Conies __ not 
Litt. Rep. 13. | RS 


— — "RY th. * ah ant — 
— — 

— 
1 


See Bargain and Sale. 
Ules. 


Conſideration is the material Part of a 
A Contract ; without which no Contract can 4 ConGderation, what, 


Conſideration. (Triz. 24 Car. B. R.) But without N 


a Conſideration he cannot part with it ſo, but that 
he may recall his Grant of it at his Pleaſure-; for by the Confi- 


deration there is quid pro quo, and it is intended he hath a full Recom- 


pence for his Freedom, by reaſon of his own Contract. See more of 
this in the Title Bargain and Sale. 
CUhere a Fine is levied, and no Deed to lead the If there be no Deed 


22 2 * to lead the Uſcs of a Fine, 
Uſe, this Fine ſhall in Conſtruction of Law be to itt ſpall be ro che hk o. 


the Uſe of the Perſon who levied the Fine. the Conhſor. 

It there be a double Conſideration for the * ee 
grounding of a Promiſe, for the Breach whereof an promiſe grounded en 
Action is brought; though one of the Conſiderati- two Conſiderations, one 
ons be not good, yet if the other be good, and the 9 che navght , yer 


: g p 0 if the other be good, 
Promiſe broken, the Action will well lie upon that che aRion lies. 4 


Breach, (Trin. 1651. B. S.) For that one Conſidera- 


tion is enough to ſupport the Promiſe. ; 
It is a Rule, That everyThing which is a Ground A Gro1nd for Equity 


for Equity, is a ſufficient Conſideration. Lach 21. # * 899d Confder tion. 


4 G No 


„ 
What Conſiderations 
are good, and what not. 


of an Attachment out 
of Chancery, a good 
Conſideration. 


\ 


The not proſecuting 
of an Outlawry, a good 
Conſideration. 


A Conſideration fu- 
turely to be performed, 
muſt be preciſely alledg'd 
. to be performed. 


In Conſideration that 
the Plaintiff would pay 
him ſo much as his Wares 
coſt him, he promiſed 
never to keep a Mercer's 
Sbop again in N. an 
Action well lies if he 
doth. 


In Confideration of 
10 5. he promiſed to pay 
100 l. if he ever kept a 
+ Draper's Shop in N. and 
held to be good. 


A Conſideration aught 
to be Matter of Profic 
and Benefit to him to 
whom done. 


Tf Part of a Confide- 
ration be good, it ſuf- 
ficeth. 


But if it conſifts of 
two or mare Parts, and 
every of them good, 
there he ought to ſhew 

Performance. 


If one of the Conſide- 
rations be found falſe, 
the Action is gone. 


Forbearance of a Suit 
in Equity is a good Con- 
fideration. 


'A Conſideration void 
in Part, is void in the 
Whole, 


Aſſumpſit lies not upon 
an illegal Conſideration. 


A Conſide ration exe- 
cated cannot be travers d. 


* 


4 


far to perf 


It is voluntary; and one may 


CTonſide ration. 
No Conſideration' can be good, if not, that ;, 
touch either the Charge of the Plaintiff, or the ge. 


nefit of the Defendant. 1 Leon. 114. 
The not proſecuting 


Che not proſecuting of an Attachment out of 
Chancery, although a Court of Equity, yet 30. 
judged a good Conſideration to ground an Action 


upon. C. El. 847. pl. 1. and 768. 


Co ſtay proſecuting upon a Capias Dilagatun if. 
ter Judgment, till the next Term, he would Pay 
the Money; adjudged a good Conſideration, the 


inſiſted that it was only at the King's Suit. 


A Conſideration faturely to be performed muy 
be alledged to be preciſely performed, otherpiſe 
the Action lies not; and an Allegation that pary,, 
orm, will not do. Cro. Fac. 583. pl.. 


Jn Conſideration that the Plaintiff would ps 
him ſo much for his Wares as they coſt him, he 
promiſed not to keep a Mercer's Shop any longer in 
N. And moved that this is againſt Law, to reſtrain 
any Man from uſing his, lawful Trade. Cur conn, 
upon a valuah|: 
Conſideration reſtrain himſelf from uſing his Trad: 
in ſuch a particular Place. Cro. Jac, 596. pl. 19. 55, 

A Man for 105. promiſed to pay 100 l. if he 


henceforward kept a Draper's Shop in Nemga- 
Market, and held good. Ibid. 197. 


A Conſideration ought to be Matter of Prof 


and Benefit to him to whom it is done, by reaſon 
of the Charge or Trouble of him who doth it, C. 
Co. 3. 07- re 5 
Jf Part of the Conſideration be good, it (if- 
ficeth ; and he ought to alledge Performance of 
that Part of the Conſideration which is material 


and valuable: But where a Conſideration conſis 


of two or more Parts, and every of them is valu- 
able, there he ought to ſhew Performance of every 
Part thereof. Cro. Eliz. 579. 


But if two Conſiderations be alledged, and one 
of them is found falſe by the Jury, the Action fails. 
Cro. El. 848. pl. 1. 

The Conſideration of Forbearance of a Suit in 
Equity is a good Conſideration to maintain an Ac- 
tion. Cro. Eliz. 847. pl. 848. | 

A Conſideration which is void in Part, is void 
in of ene; 2 126. OY * 

An Aſumpſit lies not upon an illegal Conſidera- 
tion. Keel. 3 i 5 

A Conſideration executed cannot be traverſed, 
cauſe it is paſt, and incorporated with the Pro- 


miſe: And if ii were not then actually done, it 5 


Nudum PaFum. Hob. 106. 
| | Bllt 


ch -= =©=y my FF. AY, wma 
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But if the Promiſe be executory, as in Con- If the Promiſe be exe- 
ſderstion that you will ſerve me a Year, I will 00% 30 Aion Ties 
give you 5 1. you cannot bring your Action till the done mg...ve 
tervice is performed: But if it were upon a Pro- 779 
miſe on either Side executory, there needs no Aver- „ when 
ment of Performance; for it is the Counter-pro- For Te | 
miſe, 2 not the Performance, which makes che Conſideration. 1654. 
See Cro. fac. 7. A, 4 | 
The Law eſtabliſhes free Gifts without Conſide- A free Gift is good 
rations. Hob. 230. E11 
A falſe Conſideration material, if paſt, ſhall not What Conſiderations 
hurt a Grant of the King; yet a future Conſidera- for the King's Grants. 
tion, if not performed,, will avoid it. Hob. 231. Ss 
Conſideration. of natural Affection only, and What Conſiderations 
Conſideration of natural Affection with 201. wilt Son or Reitz We 10 a 
raiſe an Uſe to a Son. But Conſideration of 20 1. en | 
only to a Son without natural Affection, will not raiſe an Uſe with- 
out Inrolment. 1 Lev. 56. . | 7 
Ik a Deed of Feoffment be made to two or three, A feoffment without 
of Lands or Tenements, and no Confideration is bane omar dg the 
expreſſed in the Deed for the making thereof; it 1, oo 
ſhall be intended by the Law, that it was made to them in Truſt for 
the Uſe of the Feoffor : So likewiſe of a Fine or Recovery: (Mich. 
24 Car. 1. B. R.) For it ſhall not be intended he would part with his 
Land without a Conſideration ; and yet the Deed ſhall be conſtrued 


_ ſomething, . and. alſo that which ſhall ſeem moſt reaſon- 
able. | 

A Conſideration altogether paſt is not good: Aas wir. 
if a Man hath disburſed ſeveral Sums for me with- ;, A. Coongeratien, N 
out my Requeſt; and afterwards I ſay to him, that „ og 

in Conſideration that he hath paid the'ſaid Sums for me, I promiſe to 
pay him. This is no Conſideration, becauſe it was executed before. 


Moor 220. pl. 357. But aliter, if at my Requeſt, Co. El. 282. 


Conſpiracy. | 


Conſpiracy, what. 


les not againſt the 
Grand Jury, where the l 
Party indikted of Mur- quitted, yet no Conſpiracy 


der 7 c. is acquitted. 


Conſpiracy. 


Sce Action. 


wy 


an evil Ching; as falſely to indi a Man 
of Felony, 62 other unlawful Crime: And 
there muſt be two oz mo2e concerned in ſt. 
See 33. E. 1. Stat. 2. | 


Mhen a Grand Inqueſt of themſelves indi& one 
of Murder or Felony, and after. the Party is ac. 
lies for him who j; 
acquitted, againſt the Indictors: Becauſe they are 


returned by the Sheriff by Proceſs of Law to make Enquiry of Offences 


upon their Oaths, 
12 Rep. 23. 


wealth. 


Caſe lies for malici- 
ouſly proſecuting of an 
Information of Battery 
in the Clerk of the 
Crown's Name. 


So for proſecuting an 
Indictment, which was 
quaſh'd. 


Caſe lies for maliciouſ- 
ly and falſly accuſing of 
the Plaintiff of Felony, 
and preferring of an In- 


and it is for the Service of the King and Common. 


Caſe lies for maliciouſſy proſecuting of an l- 
formation in the Name of Sir Samuel Aſtry for a 
Battery, wherein the now Plaintiff, then Defen- 
dant, was found Not guilty. Paſch. 35 Car. 2. B. N. 
Style's Rep. 424. 3 Lev. 140. 

So alſo it lies for proſecuting of an ill, falſe, 
and malicious Indictment, which was quaſh'd, 
Vide Poſtea. It lies not where the Defendant ws 
acquitted upon an ill Indictment, and why. 

Caſe lies for maliciouſly and falſly accuſing the 
Plaintiff of Felony, and preferring a Bill of Indi@- 
ment againſt him at the Aſſizes, whereupon it was 


(mon is an Agreement of Men to bo 


dictment, which Was found Jenoramus. 
yn ey it is ſaid, that exhibiting of a Bill upon true juſt 
Preſumptions is excuſable: Yet when it is alledged that he alſo & mali- 
tioſe, without any juſt Cauſe, accuſed him of Felony, and exhibited his 
Bill falſo & malitioſe, it is a juſt Ground of Action for the Plaintiff. 
See alſo 1 Rol. Abr. 111. See Raym. 176. 1 Ventr. 18, 19. 1 Saund. 228. 
It was ſaid in a Declaration, That the Defendant cauſed him to be in- 
dicted, Oc. and that the Jury ſaid, Quod ignorabant; and ſaid, That 
it was a good Declaration, and need not to be Ignoramus. 2 Jones Rep. 20. 


4 Per 


See Cro. * 490. pl. 10. where 


] 
c 
6 
( 
i 
| 


an _ _—_— 


to be ined hg e Aon te 
1 Felon fally indicting of 


n 2 


11 


curi & Ol | 3 2 A [oaſis Jac. -for Treaſon, * 
8. But Cv. Jarhi ad udged 
35 adoration.” 1 5 . Gal ty; wh wes ey 0 aa fince adjudged, 


ent. 84 my N it lies for Treaſon, 


fo ning F hin hon the Ont 90 85 No AQ; 

ſiciouſly cannon m to an 0 AQion lies if the 

11 profecaring of i of ir 2 _— was Wb peat vas nanghie. 
wick an z nt good, an Action doth 

for hi LO) et Lie mid . 8 Car. in B. N Ly. 

Hun and Lives AVI Leon. 139, 140. A De- 


the fi 
""Ff a Man brin 


Cas was held where 1 was onl * & Declaration held 
Oyouſque N without ſaying of 1755 On 2 


De prewilſes, Tetv. 181. Cro. Jar. 


Cro. Car. 286, 
* 2 Words Faſo : a. 


cellar het _ Declarations 
213. C. Fac. 194. 

ar of 'Conſp iracy 
ad of a Treſpaſs, 448 uitted, tho 


125 1 C "Fac. 
are abſolutel $44 
j 208 See 4 Wards Ther ak e. 


lies for bum 6af is a It lies for an Acquittal 
| h it was not In an IndiQmens gf 
of Felony. 3 47 13. 3 on. * 


alſo up ** 
an Indift £5. ra Nit. 7 — 25 


bis Action onght to 8 yu bande wich a great It lies not, where the 
deal of Caution after the Gad ſary ary have found S Jury find the Bil. 
- oy 3 indeed 2 it be hed, * 15 a Ipod Adrice give mn by 
ies, for the P is not dampnified, neither is it 
2 good Ground of Action a again a Man that bare- 358 of this Aftion. 
ly ochre] bim to be falfly indicted, but there 
muſt be expreſs Malice found, that it ma „ 
that the Proſecution was not for the fake Juſtice, 
but to gratiſie the Party's peviſh Revenge or Malice. 5 Mod. 4 10. See 
Latch 79. 80. * 

Where the Indi&ment is preferred maliciouſly, n 
and contains Matter of Imputation and Slander as N ies, and 
well as Crime, there the Action lies; but not where 
the ladictment contains. Crime without Slander, as forcible Entry, FY 


Raym. 180. 


If the Perſon were ever ſo innocent, yet if there 3; nb be direft Ma- 
were a probable Cauſe of Proſecution, an Adtion Nia vill ſupport an 
will not lie; for it muſt be direct Malice, without 


any Colour or Cauſe, that will ſupport an Action. Mod. Caſes 25. 


found Not guilty, the other ſhall not have Judg- gre. 


ment i; for pne cannot conſpire alone. But in an 1 
Action on the Caſe in the Nature of a Conſpiracy, Dat Cafe vill well lie. 
it had been good. Cro. Elia. 701. pl. 18. Cro. Jac. 


194+ 


4H Chere 


or. 


Expreſs Malice muſt 


Conſpiracy was. brought againſt two; one is ae ee 
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Caſe lies . where 2 .(Ghere.no Action e ee lies againſt two, 


. cog ie: 


| no tion of che Cafe Hes e ane. Bale 
= ta 1 —* W262: C7 

ane it lies ity An Action lies not againſt at «lot: of the pes exce 

7 ec, ho ſends out his Warrant upon z falſe Actuſation 

NC = it lies if he 850 it l NE. DF; den 

TY ation. 1 Leos. 1 | 

For a falſe and malici- , It lies for fllly , 


ous Citation into the warden into. t 


4 ö CY 


e 1 
a 


nd. maliciouſly” citing of; 
& Spiritual Court, 17 er. 


. communiaging. Him. ab dring of an 4c 
© was | + Nan hat gt, f on? 41 108 u the 

* 0 n lies where a ſe 9 1 pici nt 1 

Juliice AGjoo lic wh of Felony IS. Ka hath 92 ood. Cauſe Ir is guilty of i it 


4b N and 4 him to be ipdicte td 7 8 no Felony 
was committed. . no Action lies, 5 it was done in Proſecution 


of Juſtice. 1 Rol. Rep. 438, 439. Hut if A impoſes the Crime of fe. | 
_ where no Felony was committed, and maliciouſly cauſes hin Wi rel 
to be arreſted for it; Caſe lies b ſuch a Declaration, wifhaut al. Ce 


ledging-of any particular 80 5 of which he er, I. Rol. 4, 
43. pl. 3. 115. Pl. 7. Jac. 190, 191, 131, 193. pl. 19. 194. 
RY here one,whoſe Goods are. ſtolen comes to 
. Jo ice of the Peace, and ſhews him the Matter, 
upon an Information to 'Q Ps 
a Juſtice of the Peace, and prays that it be examined, and ſuch an one i 
2 examined upon it, here no Action lies 3 but if ſuch 
| 2 perſon will exprefly ſay that ſuch : Man hath 
ſtolen, e. and procure a Warrant from a Juſtice to arreſt the Pay 
upon ſuch Surmiſe, here an Action will lie. 3 Leon. Caſe 146. See 
- Cro, Jac. 130. pl. 3. 131... 
0 A p2obable Cauſe will not excuſe a Man. for i in- 
Where a 22 12 of another of a Treſpaſs ; for ſince he might 
Cauſe will not excuſe a * 
Action. have brought an Ad ion, the Indictment will be 
| takey to. be 8 2 Mod. 306. 
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6 20 Alas, Pe na 
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7 Conſtables there/are two ts: 51 0 
Conſtables, who are 9 of oh Conſtables, what. 
Þund2ed.;. and Petty Conſtabl Z n 
pearly at the C butt Leets, fo2 Allis and * 


Cownlþlps within their Wfcbentons. Wal 
If a Man choſen Con- 


Tf one that is elected the Office of Coriſtable 
refuſe to take the Oath to ſerve in that Office, this —— 8 — 
Court may ſend forth a Writ of Mendamns'to him 2 dad. to * 
to compel him to do it. (Mich. 22 Car. 1. B. R.) bim. a 
For in all extraordinary Caſes, which concern the | 25 
Peace and good Government of the Nation, this Court is to enforce 
Obedience where ordinary Means fail; as being the ſupreme Court. 
A 2 Court. Leet do not elect a Conſtable where Tis | 
they, ought. to elect one, or do not give him his | In Defat ofa Court 
bach to execute the Office as they ought to do, the may appoint a Conſtable. 
Quarter-Sefſions i in the County where the Leet lies, 
uf do it. (Mich. 22 Car. 1. B. R.) For the electing and eſtabliſhing 
Otter is for the Peace and Safety of the County where they 
ought to be elected; which Peace and Safety is intruſted with the 
Ju fices of the Peace there in their Quarter-Seſſions. 
A Conſtable ought to be Idoneut Homo de Inbabi- 
tantibus ; that is, a Man of Honeſty, Knowledge, 22 ought to 
and Ability. 8 Rep, 41. 6. And if one be elected 
Conſtable who is 1 Idoneus, he may be by the E 
Law diſcharged of his Office, and n put in Or diſcharged, 


bis Place. 8 Rep. 42. 4. 


A Leet may fine a Man for refuſi ing to take the 4 Leet may fine for 


not taking the Office of 
Office of Conſtable upon him, but the Seſſions can- — 4111 


not z but they muſt proceed by Indictment. 5 Mod. ſions cannot. 
96. See more for this with the Pleadings, 124, 


125, Ge. 
4 Paiſoner brought up upon a Habeas * How to puniſh a Man 


GS - , 
CoTis 


with a Return that he was committed by the Ju- |? the Of 7 


ſtices of the Peace to the Gaol at the Seſſions holden, ſtable. 

Ge. till he ſhould obey an Order for taking the 

Office of Conſtable upon him, which he refuſed, becauſe he did not, 
25 he ſaid, live within that Liberty: And held, That they ought not 


do commit him (he pretending that he was not within the Liberty) 


but ſhould have cauſed him to be indicted upon his Refuſal, and if he 
vere found to be within the Liberty, then to have ſet a good Fine 


upon 


pon hie ſot his neu and, alter chat to have committed him for 


5 al; Car. 565. | 
i 553 N. 8 Without any Warrant, take 


| Whore © CO ein whom he fees com. 


into Cuſtody without a ng of a Felony, or Breach of the Peace. gut 
Warrant : N be ſeixed by a Stranger upon Suſpicion 
Where Conſtable of and. the Perſon who ſeized the Priſonet 

ſends to 1 Conſtable to take Him into his Cuſtody, 


* carry him to a Juſtice of the Peace; here the 
Conſtable ee {outs Warrant from a. Jltice of the 
Peace for that 1 1 Anne. Pet W the Breach of the Peace 
be out of his Sight, PR cant. Co, bs. 375. E 25; 
8 A Conſtable caande iniprifon a Man at bis plea- 
may impriſon a Man. e ſure, but according to- Aw, vis. to ſtay him, 300 
-— -__  brioghhim defere 4 Juſtibe ibs Peace, to bether 


3 —— 11 
a Aldernen 43: Ae Alderman'of don who i . 
charged from being a ſtable in the County: where he d W. jo th was fl 
the 


a at the Court Leet for not a5 
5 had upon Motion a Wirit of * 6 

the Lord a the Mage od Steward of the Leet 10 Char be 
3 1 of his ann the Daun of Aldermen. 55 Car. 10 

N. 3. 

| Clhere a Warrent i is directed to. 2 Conſtable io to 
din poor before win! bring the Priſoner before \ je who made the War 
Juſtice he wil. rant, er any other Juſtice, the Conſtable my 
carry ot betore what Pall he Ploaſes. 5 N. 
i: CW. DL: 30. 4. | 
The Privileges given - The-Statute of 21 cap. iy, authorizes Con- 
n Jac. 4 1 and their 12-5660 lead the generil 
Ifſſue, and if they recover it, gs them double 
Coſts ; and alſo they muſt not be ſued out of proper County 


where the Fat was committed. 
„% i»  (Abat aCanſtable maſt doi in Caſe of Vagabonds, 
N lers * Beggars, &e. See Title Aagrants and Aagabands. 

5 Annas Sell. 2 That in Caſe any finds himſelf grieved by the 
ode Kailon, uon rhe Demands for Dishurſements of 14 Conſtable, 
Rates of Conſtables, Headborough or Tythingman, to be paid by. any 
Headboroughs and Tyth- F the Pariſhes or Towns to which they belong, or 
* ay Seſs, Rate or Tax done by them or i 
other Perſon relating? to ſuch Demangs, then ſuch Perſon may appeal 


to the next 8 a whoſe Determination ſhall conclude all 


Parties. 
2 Conſiable can only make a Servant, but a De: 


It 0 and. 4 20 muſt be ſworn, and act of bimſelf as well es 
he 


Conſtable, 2 Keb. 309. pl. 12. 1 Sid. 355. pl. 5 
2 2 Keb. 32 f. pl. 41. A Conſtable may depute, but 


the Conſtable is the . ble and frets, abe the other jo 
a Servant or Aſſiſtant; but the Deputy · Conſt le muſt be ſworn as well 
as the Conſtable bimſelf, 

Contempt. 
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"Attichment: - rind 2 
Sec{Commiitinent. 
Cement. 
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3 * . 1 ec —— vari — 3 
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. is a Dilobedience to the Rules and 


D2ders of a Court aol ha ower, t Contempt, what. 
ſuch Dffence. y Y * 5 7 4 ned 


5 EIGE * SED I 
One may be * for 4 . 80 to A Man may be com- 
mitted for a Contempt 


the Court 3 but the Matter of the Contempt muſt - 

be certain, : and not doubtful, and muſt be either Sooner Bender 

in open Court, or upon Affdavit made thereof, muſt be certain. 

(Mich. 22 Car. 1. B. R.) For elſe the Party may per- 

_ wrongfully anne enden the Court will 9 cautious not 

10 d. 85 a 
an Attachment lies againſt. one dr a Contempt n. 

done to the Court. (Hill. 22 Car. 1. B. R.) to bring Aer e 

bim in to anſwer the Contempt; and in ſome | 

Cafes the Court grill command a Tipſtaff to bring the Party i in. 


Wie dos 


Per Cur. An Affidavit of the. Lie given by. any 


Man-to, anotlier in the Hall, they will bind him 


to his: Good Behaviour: So for any. Provocations 
that may induce. any Guarrels, or n- 1 Keb. 


3. 5. 27. 


The Court will bind 


to the Good Behaviour 


for the Lie or other Pro- 
vocations given in Weſts 


winſier. Nola 
Attachment lies ſor 


If the Court makes a Rule 3 in an Action of Treſ- 
paſs and Ejectment, that the Defendant in the ay 1 in Be 
Action ſhall confeſs. Leaſe, Entry and Ouſter 5 and ment. : 
yet at the Trial the Defendant il not do it, ſo 
that the Plaintiff thereupon becomes Nonſuit: The paint, the Term 
following, upon the Return of the Poſtea, and Rules given, hath his 
Jodgmene againſt the caſual. Ejector, and his Coſts tax'd him by the 
*condary, upon his Rule to = s Leaſe, Entry and Ouſter: And 
2 a Demand made of the Coſts of the Leſſor by one who hatli 
Authority for it, and his Neglect or Refuſal of Payment, upon Afﬀidd- 
yit made thereof, this Court wilt grant an Attachment of Contempt 
pink him, for diſobeying the Rule of the Lone. Paſch. 24 Car, 1. 


p 


1 1 If — 


306 Continuante. 


\ 


an Attorney to make out 


Execution after-a.Writ .. Ven of it to the y of the other Side, and 
of Error brought, and Rail put in, and the Attorney doth notwithſtand. 
ing ſue out Execution; this is a Contempt to this 


Notice given of it. 


Court. (Trin. 24 Car. 1. 
not given to the Attoxrify; 
put in, as the Statute requir 


Mich. 1649. B. S. 


Contingency, See Lee J. a 


* 1 © — 
S ff © v 8 x 
» 


If a Writ of Error to reverſe a Jud ment 
le is a Contempt for this Court is brought and allowed, and Notice 5. 


. Butz it is no Contempt, if Notice be 
4 the Wit of Error brought, and pj 
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<a * 


Continuance, what. 


„ Court by an Gntry upon the Recozds that 
for that Purpeſe. 


An Blegit may be con Judgment was above ten Years ſtanding, and 
tinued upon whe Juds: an Eleyit was ſued out upon it, and executed; but 
non miſit Breve, to ſave a the Judgment was not revived by Sei F. The 


Sz Fa, altho' no Elegis Court wis moved to ſtop the filing of the Writ, 6 


everinedout- | being irregular; the Defendant's Counſel inſiſting 
alſo, That the Plaintiff's Attorney had after the ſuing out of the qi, 
entred the Continuance of an Elegit upon the Roll until the Time of 
the Execution of the Elzo;r-' The Couit were of Opinion at firft, That 
there could be no Continuance of an Elegit, unleſs there were an El- 
git actually ſued out (which, could not be proved to be ſued out in this 
Caſe.) But the Coutt having etiquired of Sir Samuel Aſtry, and other 
the ancient Practiſers then prefent, what the Cuſtom had been in this 


Caſe, were informed, That in all other Caſes (except that of an Fleytt 


only) the Practice was to ſue out the Writ firſt; and continue it after- 
wards upon the Roll: But in the Cafe of an Ele, the Practice was 
to enter the Continuance of Courſe, with a Vic non miſi Breve. And 
thereupon the Court declared, That they would not alter the ancient 
Practice of the Court, and therefore made no Rule in it. Seymor Mil 
. Granvil. Mich. 5 W. & M. Bat I have been informed that the 
Court hath ſince ruled it otherwiſe. 

Continuances and Eſſoins are amendable upon 


__ the Roll at any Time before Judgment. 3 Lev. 429, 
£ble. 43 Os | 
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Ontinnanee is the continuing ot the Cauſe(n 


1 — rt. on. en. ties nn x a * ꝗ— 
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not bez then it had been naught. 3 Lev. 94. 


3 


* 


Che Plaintiff, after a Demurrer joined, and before How to plead Death 
the Conſlium-Day, died; and upon the Confilium- 2 
pay the Defendant's Counſel had a Plea in his 
Hand of the Death of the Plaintiff poſt alti mam Continuationem ; and 
pray'd, That the Court would order the Attorney to fill up the Blank 
in the Roll for the he fa to that Day : But the Court, upon 
Affidavit made that the Plalty ad 2 about ten Days in Term, 


refuſed to do it. Row's afe 5 p Fg 


a Aa. — E EL. as . 4 «4 * 


Das. 


Continuando. 
| „ „en 
See Treſpals. 
-\Ontinuando 48 the laying in un action ot Treſ. Canin, what, 
paſs the Continuance-of it. N 
In an Aion of Treſpaſs for the breakitg'of the Where a Ci nnd, 


plaintiff's Houſe, and taking and carrying away 7917,2 Declaration is 
of twenty Loads of Corn, totam Tramſgreſſaonem pre- 


lit am, a prædicto viceſimo die Offobris ' avipio ſupradicko uſque viceſimum 


diem Novembris tunc proxime ſequentem drverſit diebus & vicibus Conting- 


udp. This Continuando is naught : Becauſe it is againſt humane Nature, 


to continue Night and Day for à Month together committing of Treſ- 
rſs; for Mankind muſt take ſome Reſt, and every particular Day's 
Treſpaſs is a'ſeveral Treſpaſs. - But whete Cattle do treſpaſs upon 
Ground, 3 +2 beer raya tte ht and Day treſpaſſing ; and there- 
fore the Continndndo in that Caſe is good. Hill. 7 . Hasel & Wits 

Treſpaſs for breaking of an Houſe with a Conri- _Treſpais for breaking 
mando, this is good; for until there is a Re entry, dane i ws. © © 
the Continuation of the Poſſeſſion is a continuing e 
Treſpaſs. Paſeh. 8 V. B. R. Latw. 1312. 3 

N you lay an Ouſter in your Declaration, you , Where Mean Profits 
muſt lay a Re- entry, or elſe you cannot recover J6.59.M retoveret with 
the Mean Profits ; but if you enter, you may lay 
2 Continuando, if it will bear it, and recover Damages for the Entry 
and Mean Profits. Mod. Caſes 39. 283 

Tit Treſpaſs with a Continuandio of divers Things, Treſpaſ of divers 


1 ö 


and of ſome of thoſe Things there could be no Things with = Cena. 


l | * ando; and for ſome there 
Continuando; yet it ſhall be good for thoſe Things may be a Continuande, 


JE NRF 272 and for others not. It is 
for which the Continmendo could be, and not for the 2nd for others vor. Ur © 


others. But if the Continnando had been particu- it may be. 


larly of thoſe Things whereof a Continnando could : 
It is uſual to lay the Continuando for longer Time A Continnends may be 
than you can probe; but Damages ſhall be given then can be pred. 

for what can be proved. 2 Mod. 233. 
| . Contrack. 
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Ulſury. 


©, . 
4 1 | —— a, fi 5 
2 «HF 236 


2 is a Bargain between two oz may 
Parties, where one Thing is given fo? ang: 
ther, which is called Quid pro quo. = 


| UſuriousContra&may No uſurious Contract can be grounded upon x 
ET Nagata which may not either be accepted or . 
2 * d fuſed by the Patty. (Hill. 21 Car. 1. B. R.) For it 
is within, the Statute 3 and the Party cannot be pre 
| judiced but by his own Conſent. . .' . 
Uldrinns Cone tho' Ak a Contract be uſurious, and made ſo that the 
15 within the Equity of Statute may be avoided ; yet it is a corrupt Bar- 
it. gain, and ſhall be adjudged to be within the $tz- 
or tute. (Hill, 21 Car. 1. B. R.) For it ſhall be with- 
in the N it, though it be not within the Words: For the Sta- 
tute being a beneficial Law for the Commonwealth, ſhall be extended 
to Equity, eſpecially where there appears to be Subtilty uſed to avoid 
the Statute, and the Penalty of it. Ws | 
A Þarol Conrad may . An abſolute Parol-Contract may be diffolved by 
be diſſolved by Parol, bz Parol before it be broken, if there be good Conli- 
fore broken. deration for the diſſolving of it, elſe not: Becauſe 
it is intended, that it was made upon a good Cor- 
ſideration, and therefore it is not reaſonable it ſhould be avoided with- 
out good Conſideration : But a Promiſe, without a good Conſidera- 
tion, is but Nudum Pactum ex quo non oritur Afi. 
I•O᷑ꝛ Contract doth imply in it ſelf an Aſum- 
lte 2 A fang in Law, J# in Law to perform the Contract; for a Contra® 
will be to no Purpoſe, if there were not a Means 
to enforce tor Performance of it. 1 
in Action lies upon Ik I promiſe to pay 20 J. viz. 5 l. at ſuch a Day, 
* Breach of Part of other + at ſuch „ gr an Action lies for Non- 
88 Contrakt, in payment of the firſt 5 J. and ſo on for every one; 
5 and it is not like to the Caſe of a ſingle Bill, 2 Leon: 
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. of A Contract, what. 
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Contract. 1 TS 305 
Ceſe. 137. Or Debt upon a Contraft where the Money is to be paid at 
ſeveral Days, for in this Cafe no Debt is to be re.. 
covered but only Damages. 2 Leon. Caſe 279. Bat not in Debt. 
(here an Action is brought upon a Contract, „ > Sum miſtaken inen 
if the Plaintiff miſtakes the Sum agreed upon, he bt act 
fails in his Action; but if he brings it upon the Not where it is 
| Promiſe in Law which ariſes from the Debt, there, 1 Fromiſe in 
tho he miſtakes the Sum, he ſhall recover. Alen. 29. 
There is a Diverſity where a Day of Payment a How it is where 4 
is limited, and, where not; for where it is limited the paynode of the 
the Contract is good preſently, and an Action lies Money, and where not, 
upon it without Payment; but in the other no: 
As where a Man buys 20 Yards of Cloth, the Bargain is void if he 
doth not pay the Money preſently; but if Day of Payment be given, 
there the one may have an Action for the Money, and the other 
Trover for the Cloth. Dyer 30. 4. 293 | 
Jf 1 do promiſe to pay a Debt to J. S. which What Promiſes are 
Debt is owing to him from G. D. this is Nud um . 
Palum for want of a Conſideration; and if I do DOT 
not pay it, yet an Action doth not lie againſt me, for not paying 
of it according to my Promiſe: But if I promiſe to pay it, if J. S. 
will forbear to ſue G. D. for it till ſuch a Time, or ſuch like Con- 
fideration ; this is a good Promiſe, for here is a good Conſideration, 
for this Forbearance may be a Prejudice to J. S. and a Benefit to G. D. 
and alſo to him that makes the Promiſe : But the Statute of Frauds 


and Perjuries hath ſince altered the Law in this Caſe. See for this in · 
title Agreement. | 
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Contribution. 


See Audita Muerela. 
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Ontribution is in two Caſes; viz. Firſt, Contribution, de 
here there are ſeveral Parceners, and 
he who married the Eldeft doth all the Suit. to the Lozd; 
then he ſhall have his Mrit de Contributione facienda, The 
other is in Caſe of a Statute 02 Recognizance, where Execution is 
lued againſt the Beit only, he ſhall not have Contribution againſt a 
Putchaſoz, but againſt another. peir be ſhall; ſo one Purchaſoz (haſt 
lave Contribution agatuſt other Purchaſozs, and the Petr aiſo, 
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Contract. 


che Conuſor ſhall haye him againſt whom Judgment is given ſhall 
— 9 Contribution, and all not be ſolely charged, 
in what. Caſes he ſhall. 3 Rep. 12.6. ma 
One Purchaſor ſhall One Purchaſor ſhall have Contribution again 
e it a 
= againft an Heir. 3 Rep. 12. 6. bh. 4 ail. tacks wal £5 nun 
The Conuſors ſhall The Conu ors themſelves ſhall be equally char. 
be equally charged. ged, and one of them ſhall not be ſolely extend. 
| ed; alſo wy 7 — ol ay 3 not have 
iv 1 Law than the nNuior Mmielt. 3 Kep. 13, 14. 
re Pn " Every Feoffee ſhall have a yo ys 4 
Where AS againſt the Conuſor, to make him /contrilutary 
for Contribution: to their Charge, if Execution is ſued folely again} 
„gan them; yet he ſhall not have an Audita fyrrel, 
8 — agninft any of them, to make them contributary 
+ | to him. 1 Plow. 32, b. Roſſe and Pope. 
How Deviſce thall con- Jf A. mortgages Lands for 10001,; and then ds 
tribute to pay off Mort» viſes to B. for Life, Remainder to C. in Fee, C. may 
9 compel B. to pay his Share of the Mortgage Money 
5 x Chanc. Caſer, 224. vi. The Tenant for Life ons 
Third, the Remainder in Fee two Thirds. 1 Chare, Caſes, 271. Chan, 
Rep. 223, 224. | | i ih 180 
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Convepante. 


I Bargam and Sale. 
| Kecovery. 
| Ules. 


. Conveyance to one by A Conveyance made to one by his reputed Name, 
" Nad goode 6d; 2 the ſame Per on in Faw as 5 1s 
Iller, it it be to raiſe reputed, yet is the Conveyance good; becauſe it 
| 6n 084 the hnc] ty. appears he was the fame Neon 10 Fact, who was 

intended to take by the Conveyance : But if ſuch 
a Conveyance be made to raiſe an Uſe, then it is not good. 28 April, 
1651, B. S. For a Conveyance to raiſe an Uſe is uſually made to 2 
Stranger, and not to 92 que Uſe; and therefore if it be uncertain 


1 | who 


Comepance, r. A Convepance is a Deed which paſtes La 


Where .the Heir of In what Caſes the Heir of the Conuſor o 


gaiuft another, another, and againſt the Heir ok the Conuſee allo, 


en 


—— 
— 


4 
1 
0 


but then the Leſſee was to be in 


CTonvevyance. rt 
"_ 4 the ceſtus que. uſe, the Conveyance is void for the Inter. 
tainty- 12 833 5 | x 
- g Conveyance cannot be fraudulent; in Part, and 4 Conveyance cannot 
30d as to the reſt. 30 Apr. 1650. B. S. For if it be fraudulent in Fart, and 
P frandulent and void in Part, it is void in all, —_ Sana 
for it cannot be divided, becauſe it is made, and 
is to take Effect, uno flatu. . . 
Jf I covenant to convey Lands to another, I if a Man covenants to 
am bound to do it at my own Charges, except it cone Lands che muſt de 


de otherwiſe agreed betwixt us. Trin. 1651. B. &. it at his on Charges. , 


For he is to perform the whole Covenant at his Peril, and the Cove. 


nantee is not bound to be aſſiſting unto him in the perfecting thereof. 


A Covenant to convey according to Draught: 
n, the Plaintiff need not to tender . 1 

Becauſe the Defendant had taken it upon himſelf; meg 2 Mun 
1 Lev. 44. Alſo ſee there when a Tender of a Con- bender the Wax. 
2 is 8 when not. 

here the Bargain and Sale, Recovery and Fine 
altho made, ſuffered, and levied at ot Times e 
yet by the mutual Conſent of the Parties make ng. fur one Con- 


t one Aſſurance according to the Original Con- . 


tract: And therefore every of them tending to 


perfect the Bargain, none of them ſhall deſtroy None of them ſhall de. 
any Part of it. 2 Rep. 75. 4. See 2 Mod. 233. fen ary Fart of it. 
The Manner of pleading of a Conveyance, with How to plead a Con- 
=> Wor ds, Grove, Grant, | Releaſe and i; Confirm: Veyance. Fo 
3 Lev, 291, 292. WE. „„ | 
Conveyances have been altered, not fb much Ho Conveyances 
by the Knowledge of the Learned, as the Ignorance ©* e altered! | 
of unskilful Men: The uſual Conveyance at the Tie od Conveyance 
Common Law. was by Feoffment and Livery ; but was a Feoffment. 
if there was a Tenant in Poſſeſſion, ſo that Livery No Livery where Te- 
could not be made, then the Reverſion was grant- nant was in Poſſeffion. 
ed, and the Tenant always attorned: And upon the ſame Reaſon 4 
Leaſe and Releaſe was held to be $ good Conveyance to paſs an Eſtate 3 
attual Poſſeſſion before the Releaſe. 
Afterwards Uſes came to be frequent, and Settle- 
ments to Uſes very common, whereby many In- When came Settle- 
conveniencies were introduc'd,: To prevent which, —— 
the Statute of 27 H. 8. was made, by which the Tie Ve united, fe 
Uſe was united: to the Poſſeſſion; for before, Uſes e Peſſemen. 
were to be executed by the Rules of Equity, but 55 
are now reduc'd to the Common Law, and there- Nn cone: 
fore to be conſtrued by the Rules of Law. A IL. b es 


At the Common Law, when an Eſtate did not Ute Edstes hexe 


* by Feoffment, the Vendor made a Leaſe for / Lat lor Neste dd 


fears, and the Leſſee actually entred, and the ff" ing Attorowent vt 
Leſſor granted the Reverſion to another, and the Nah, ad Adtorowere 


Leſſee attor ned, 8 4 


* d as 
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+48 — l ot After- 
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Fart of a Copy of an 


312 5 Conveyance. 5 
- When Leaſe and Re. Akterwards, when an Inheritance was to be 
_ a che Barry or granted, then alſo was a Leaſe for Years uſu 
the Leflors” made, and the Leſſee entred (as before), arid the, 
When 2 Leaſe and the Leſſor releaſed to him. 
Releaſe by the Stature But after the Statute of Uſes, it became an Opi. 
of Uſes, without Entry nion, That if a Leaſe for Years.was made upon , 
2 valuable Conſideration, a Releaſe might operate 

upon it without an actual Entry of the Leſſee, be 


cauſe the Statute did execute the Leaſe, and raiſed an Uſe preſently 


to the Leſſee. Serjeant Moore was the firſt who practiſed this Way. 


Per North, Chief Juſtice. 2 Mod. 251, 252. 
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Convittion. 


Convia. Convictus, is he that ts found 
guilty of an Dffence by Aerdic of a Jy. 
ry, Staundf. Pl. Cor. 186. But Crompton, 


x What a Convict and 
Conviftion are. \ 

out of Dyer, 275, ſays, That Convigi, 
on is either when a Man is outlawed, oz appeareth and confeſieth, oz 
elſe is found guilty by the Inqueſt, - Crompt. Juſt. Fol. 3. |; 


; Conridti and Ar- Convittion and Attainder are often confounde 

22 ed one for the one for the other. * | | 

_ l There cannot be a Conviction by Juſtices of 
5 | nvition by 

Summons before Con. tile Peace upon a penal Statute, without a Summons, 


tion. Mod. Caſes 41, 42. | 
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2 upon a Trial you will give part of a 

of an Office in Evidence to prove a Deed, ot 
| Deed is to prove the Party's Title to the Land in 
Queſtion that gives it in Evidence; if that 


e to prove a Deed, 
not allowed to be given 
in Evidence. 


Part of the Office given in Evidence be not ſo much of the Office 
as doth any way concern the Lands in Queſtion, the Court 
will not admit it to be given in Evidence, 28 Apr. 1651. B. S. For 
though ſomething in the Office may make for him who gives it 
in Evidence, yet it may, if all the Office be taken together, make a- 


gainſt him; and therefore the Court will have it all given in Evidence, 
ad inſormandum conſcientiam and to ſatisſie the Jury, or elſe no part of 


it ſhall be admitted in Evidence. 
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Copyholder to refuſe his Fine, i 


N Clauſe out of a Patent, taken from the, Cha- Not a Clauſe of a Pa- 
pel of the Rolls cannot be given in Evidence, but og ors Ran” 
you muſt have a true Copy of the whole.Charter 
examined. 1 V 

The Jury upon a Trial at the Bar, may not Jury not admitted to 
de admitted to have any Copies, of Deeds, or have Copies « of Deeds, 
other Writings, which were given in Evidence un- Evidence. a 
to them, away with them from the Bar to conſi- nen 
der of their Verdict, which are not under Seal. S unter of Deeds, 
28 Apr. 1651. B. S. But all Deeds or Writings. under 
Seal, and given in Evidence they may have, but nothing which was 
not given in Evidence may they have; for this were to make new 


4 


Evidence which the Court heard not, which ought not to he; for 


the Court gives their Direction to the Jury upon the Evidence that 
is given in Court. 


a 8» 


Copyhold and Copyholder, 


Admittances. 


See Baron and F eme. 
Forfeiture, 
TTenure. 


L of any Lands. within a Panoz, byhold Tenant. 
that Time out of Mind have been dem:: 

led and demiſable to ſuch as will take the ſame in Fee, Fee- 
20 990 fo2 Life, Pears, 02 at Mill, acco:ding to the Cuſtom of the 


The King ſhall have a Copyhold, which is The King thall have 
granted to one in truſt for an Alien. Hill. 23 Car. 1 we 


B.R. ——_— * 
It is a Forfeiture of the Capyhcld, for the 3 en 


it be a Fine cer- 
tain; or to refuſe to appear at his Lord's Court, and to do 
his Service there; for there is a Condition in Law implied in every 


b Copphold Tenant is he who is admitted What makes a Co- 


Copyhold Eſtate, that the Copyholder muſt pay his Fine and do his 


Service upon pain of Forfeiture for not doing it. Trin. 24 Car, B. R. 
Bat if he refuſe! to pay a Fine incertain after it is ſet, it is no Forfei- 
ture; for the Fine may be · unreaſonable, and the Court is to adjudge 
of that. Vide Rayme. 42. 


I hey rogaea dec 2 
A Surrender of a Copyhold to an Uſe, makes Surrender of a Copy- 


| Ry BIS, uſe, 
not one a Copyholder, as to Purchaſe, but as to hel "Copyholder ow 


(cent it is otherwiſe. 5 Februarii, Hill. 1649. B. S. Purchaſe, tho' it does 
Qu, | as to Deſcent, 


41 | ih 


Copy and Copppolder. 
* echo edtthot K. bend Eſtate cannot be ſurrendred! to "M 


ney withooe Deed, but 
one may be admitted by 


Attorney. 


124 


e the deen of an al wm 
| Forfeitures .deſcendi- -'C{Ihat' ittires are diſcenilible to tho Hein of 
— 2 Heis of . Lord. 1 Larw. But. 802, 80g, 7 
What Fotfeicures.are hat Forfeitures are a Determitation bn the 
2 Determination of the Gb — Eſtate. _ * 
MI / take Ad. erſons may take vantage of the for. 
Mo of, the Forfei- felchre bf a Copytiold by n for Lite See 


pers of a Tie Lima by 1 Faun. 14414. 


at for L 


e Lord y rant That the Lord ma may rt 4 'Oopybold fork 


a forfeited Copyhold be- al. before Seizure. * 
1 Forfeiture That a Copyhold | is forfeited by Commiſſion of 
of a Copyhold:---- Felotiy, Idem. 263. 44 Fu 

But Quere if Copybol-.,, Coppholder convicted ot Felony had Clergy, 
ter has bis Gf: 8 Leb h i be a Forf ire or hn Flur 

2245 » & *. WP 
** $29) to A c 
4 1 pon a R or 3 to urrender 

22 Copy hold to the Uſe of A. a Surrender into the 
Copyholders is ſufficient. Hands Ffrwo Copybolders is ſufficient. Idem 293, 

Copyhold not within 14 055 at Copyhold is. not within the Statute of 
the Statute of 12 Tar. 2, G ionening Oldrdiens, 2 Lev. 395. 2 Lim, 

118% 1190. * 
Copyholder for Life, here a Copyholder * Life was attainted of 


attainted of Felony; he 
in Remainder enters, and Felony, and 90 U. Fama enter d, and held 


"Cuts phy Et rt : coling 
—_— ya ins 1 to of ne ice to the yearly 
rn Vo ane 5 55, 


J 8 4 1 which. goes in rivation or Bar of 
" tow lili A Copyhold Eſtate that! be taken ſtrictly, but 
on Jos or ng where it goes in making and maintaining of a 
2 — 2 a ane of yhold ſts, qe "Hall by taben favour] (nn, 

ſhall be 8.9 979. ph. Jon 85 fats J. 
No Forfcitur to ſay 9 Lord require the Copyholder to p ſoch 
Er and, fkh dere rect aer Copyliolder anſives that if 
"are due By Law you ſhall have them, but it 


ſhall be tri by the = het} this is nd Forfeiture. Latch 123. 
. der for Life commits Waſte,” it ſhall 
ſhall not fort 86 5 + gr Ne. ab ate or bim in Rerairder, "Cr 


Kamber iind eee . 886. 101 1.1% to irg nog J. 
rn © Hludbatia"6f +'Copylutder in Fee commit 


85580 er ach 1 4 ure and dies z che Wife ſhall tive it again 


Forfeiture, and of dies his — the Husband' $ Death: > Oar bre, 7. bs - of Ke 


Wife may enter * C. E.. #19 way pio) 10 2. 
OOTY hae few 2B 7d ioo 05 5 10 0 0. 1 | 
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Copy and Copyholder. 


4 Copyholder for Life forfeited for Non - p pay- 


ment of Rent upon a wilful Refuſal ; ſo if Copy- 
holders in Fer do not upon Summons come to 
the Court it is a Forfeiture, tho no actual Refuſal; 
ſo alſo if they refuſe to be of the Homage, or will 
not make a Preſentment; Mod. Caſes 468. 

There is a real and perſonal Fo ittire of Co- 
pybold Lands; a real Forfeiture, as committi 
Waſte, Ce. need nbt to be fougd by the Homage. 


is a For 


Non yment of Rent 


ture.” 


SO is, not com to 
the Court. a 15 


So refuſing to make 
a Preſentment. 


What Forfeiture muſt 


ng be found by the Homage, 


and what not. 


But a perſonal Forfeiture, as refuſing to pay the Lord's Rent, &. muſt 


be found by the Homage. 4 Leon. Caſe 382. 
A Copyholder for Life doth forfeit is Copy- 
hold; by committing of voluntary Waſte, or cut- 


What is a 4 


of a Copy hold. 


ting down of Timber growing upon the Lands belonging to the Co- 


pybold Tenement; exce 


pt it be for Reparations of the Copyhold. 


and a Cuſtom for it: Alſo for Leafifig without a Licence. See Title 


ens. 
| g Tenant in Tail of a Copyhold ſurrenders to-the 
Uſe of another in Fee; this is no Diſcontinuance, 
but the Heir in Tail may enter. 1 Leon. 95. Caſe 
124. See Moore, Caſe 448, 813. A Surrender of Te- 


Surrender in Fee of a 
Copyhold by Tenant in 
Tail makes no Diſconti- 
Nuance. | 


Tenaft in Tail is no Diſcontinuance, urilefs the Cuſtom be ſo. Cro. El. 


148. pl. 17; but ſe alſo 483. pl. 20. See poſtea 


A Court-Baron may be held corans Sexe challo, as 


to Admittances; tho it is uſually held before the 


duiters, and they are Judges, viz. as to the Cau- 


ſe there tried. Lutw. 1217. 

A general Warning of 7 a Court within the Ma- 
bor is ſufficient; 1855 lik the Tenant himſelf be not 
reſent upon „bis Teriant x 


him Notice of the Court. 1 Leon. 104. 


aſe 139. 


An Admittance of a Copybolder for Life upon a 
Surrender is an Admittance bf him in the Remain- 


der; and no Fine is due for the Remainder-Man, 
unleſs by Cuſtom. 3 Lev. 308. 4 Rep. 22. b. Alſo 


the Remainder-Man may a the Death of the Te- 


mant for Life ſurrender without any Admittance. 
4 Leon. Caſe 226. Cro. El. 504. pl. 29. For the firſt 
Part of this Paragraph. "_ EI, 662: pl. 11. See 
5 Mod. 306, 307. | 


Allignees of a Reverſion of Copyliold Lands 


ſhall take Advantage of the Covenants, ber Statute is 32 Y. 8. cap, 34. 


32 H. 8. cap. 34. 3 Lev. 227, 326. 

Tenant for Life of a Oopyhold, 
Fee z be in | Remainder - in Fee may ſurrender 
lis Eſtate, if there be not any Cuſtom'to the con. 
trary. 3 Leon. Caſe ano 

The Lord of a 8 canhot grant a b 
in Reyerſion without a Cuſtom for it! March 8. 
n. 13. Lord for * or a particular Tenant, ha- 


Remaitder _ . Fe 


y hold, how gran 


Before whom Courts- 
Baron may be held. 


What Notice is re- 


Canrt. 


way. ſend 


quiſite for ee 


Admiffion of in for 


Life, is alſo of hl) in the 


Remainder; and no Fine 
due ſas Cuſtom.” | 


The Remainder: Man 
may after the Death of 
Tenant for Life ſurrender 


without — and 


* 


The prides of _ 
Copyhold, arc 


A Remainder: Man in 
ee may aa his 


Copyhold. 


A Revetfivn' 0 4185 


le. 


ving 


16 Caepr and Coppboder. 
Ving Intereſt in a Manor may grant Copies in Reverſion, altho not 
executed in the Grantor's Life. Moore 147. ph. 292, — 

| Coppholders muſt alledge a Cuſtom, and tree. 
. Copyholders alledge 2 holders preſcribe to have ſolam & ſeparalem Param 


x 9 ey I Lev. 268. 2 Lev. 178. 3 : 0 | 
une ed*vedfertte » Udere a Copyholder preſcribes, againſt a Stran. 
. d' pr — fe pet, he ought to alledge the Preſcription in the 
bow againſt the Lord: Lord; but where he preſcribes againſt the Lord, 
he ought to lay it by way of Uſage. Cro. El. 390. 
e erat 


- Fifty Years makes a The Continuance of fifty Years is requiſite to male 
Cuſtomary Eftate. a cuſtomary. Eſtate demiſeable by Copy. 2 Lea 
Caſe x8. See Cro. El. 351, that forty Years is not 

* cient. n 2 
- Copybolder for Life N Copyholder for Life is attainted of Felony, he 
is actainted 3 who ſhall that hath the next Life enters, then the Copyhot- 


have the Forfeiture ſo ; BEEN 
long as he lives? der is pardoned : The Forfeiture is not to the Lord, 


but to the next' Tenant for Life in Remainder, . 


3 Lev. 94. But 9 Rep. 107. 4. that the Lord ſhall retain it during 
the Life of him who commits the Forfeiture, and he in Remainder 
ſhall not enter. CCW 

— We a Caſe lies for him in Remainder againſt a Copy- 
bring Caſe againſt To. holder for Life, who commits Waſte. 3 Lev. 128, 
nant for Life, who com- 130. 1 | | 


mits Wafte. ; - | 

3 TUhere the Fine is certain, the Lord ma refuſe 
3 — cp to admit without a Tender of it. Cro. El. he But 
mittance | where it is uncertain, the Lord is firſt to admit the 

. Teriant, and then ſet the Fine: The Reafonablene( 

Otherwiſe, where it whereof is to be determined by the Judges, before 

2 .and o whom the Cauſe depends, upon a Demurrer, or by 

ada jury, upon Proof of the Yearly Value of the 
Land: And for Non-payment of an unreaſonable Fine, the Lord car- 
not enter. 3 Mod. 133. 4 Rep. 27. b. 28. a. Hob. 135. 

3 Ik the Lord demand an unreaſonable Fine of 2 
Refuſing to. pay 2 Copyholder where the Fine is uncertain; if the 
it is Arbitrary, is no Fine be denied to be paid, it is no Forfeiture. Cr, 
Forfeiture, EL 77 9. oe: | 


1 Trees are the If a Copyholder for Life cuts down Trees, un- 
* leſs for Repairs, and for which there is a Cuſtom, 
the Lord may carry them away, or bring Trover for them: For when 
they were ſtanding, they were the Lord's, and the cutting of them 
down gives the Copyholder no Intereſt in them. | 
Coptholder for Life ; Coppholder for Life pleads a Cuſtom to cut 


can't cut down Timber, down Timber Trees, and carry them away at his 
tho? a Cuſtom for it; Pleaſure, And held by the greater Part of the ſad- 
and Wh. ; ges, That it is an unreaſonable Cuſtom, for Copy- 
holder for Life to cut down Timber Trees, which by Intendment 
had not their Growth in his Time. Cro, Jar. 30. Feel | 


at 2 Copy 
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 Copyhotd and Abbt 1 


holder alledges 
"How * down Trees for the Repair of their 


Copyhold and Freehold Tenements, and to ſell the 
Trees at their Pleaſure, and held a good. Cuſtom. 


4 Leon Caſe 371. 


t 
Carbo to cut down Trees without a Arial 


Cuſtom. Cro. El. 292. pl. 3. 408: 23 

a Coppholder in Fee brings an Action hlt 
his Lord upon a Cuſtom that every Copyholder 
ſhall have the Loppings of the Pollingers, and ſays, 
that the Defendant cut down two Oaks which were 
Pollingers, and ſo he loſt the Benefit of the Lop- 
pings; and by the better Opinion an AQion lies, 
(ro. EL 629. pl. 24. 

q Copyholder may without a Cuſtom cut off the 
Under-boughs which cannot cauſe any Waſte, but 
the cutting off of the Top-boughs will cauſe the 
putrefaction of the Trees. Cre. Eliz. 361. pl. 21. 
Neither can they have ſuch Boots as Tenants for 
Life or Years, unleſs by Cuſtom. Cre. Eliz.'s; pl. 3. 


The Lord cannot cut down all the Timber- 


Trees, but ought to leave ſufficient for Reperetions. 
12 Rey 68. 4. 

A General Action of Treſpaſs lies by a Copy- 
holder of Inheritance againſt his Lord, Qzart clau- 
ſum fregit & arbores ſuccidit; for Cuſtom hath fixed 
it to his Eſtate againſt the Lord, they being fixed 


a Cuſtom” for all the Te 


is a Forfeiture at the Common Law! for a 


n the 


Copyhold Tenants to cut 


. down Trees to r 


their Cuſtomary and 
Freehold — and to 
ſell, and held good. 


Te is a Forſeiture to 
cut down Trees ſans ſpe- 
cial Cuſtom. 


Aion lies for 7 "Re 
der aga inſt the Lord who 
cut down Pollingers, 
whereby he loſt the 


Loppings. 


mer cut Under-boughs 
without a Cuftom, but 
not 'Top-boughs. 


Neither can they have 
Boots, unleſs, G&G. 


The Lord cannot _— 
down all the Trent? e 


Where = Copyhold- 
er may maintain an Acti- 
on againft his Lord. 


to the Lands, and the Copyholder (viz. of Ince) may cut dem 


for neceſſary Repairs. 12 Rep. 68, 69. | 
Every Copyholder by the Common Law may 
ſurrender in Court; and if he can do that by the 


Common Law, he may make an Attorney to do it 


 $if a Copyholder ſurrenders to the Uſe of his 


as an incident Thing by the Common Law. 9 
1 Lon. 36. Caſe 45 

2 Coppbolder mers to the Uſe of J. S. The 
Lord, without reaſonable Cauſe, refuſes to admit 
him; he cannot enter before Admittance, becauſe 
he which makes the Surrender, continues in Poſ- 
leon, and not the Lord, and he ſhall have Treſ- 
pals againſt any one who enters. Cro. El. 349. pl. 25. 


Will, be ſhall have it during his Life. 1654, 4 Rep. 


23. 28. b. 


Baron and Feme Capyholders, to them and the 
Heirs of the Baron ; the Baron dies; the Heir in 
the Life of the Feme, before Admittance, ſurrenders 
into the Hands of the two Tenants ; os ruled to be 

Bo” 


Copyholder's Surrender 
by Attorney, good; tho” 
no Cuſtom. 


Rep. 75. 4. b. See 


The Surrenderee can- 
not enter before Admit- 
eee od 


But po rr 
ſhall continue the ** 
ſion. 


. - Soit is in the Caſe of 


a Surrender to the Uie 
of his Will. | 


The Heir in Tail in 
the Kife of his Mother, 
before Admittance, fur- 
renders, and good. 


good : 
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Admittance of Tenant 
for Life is the Admit- 


tance of him in Remain . 


der; and no Fine for 
him. in Remainder, - 


But there is for him 
in the Reverſion. 


The Cuftom was to 
grant for one, two. or 
three Lives; a Grant 
for a Life and a Widow's 
Eftate, is good. 


A Cuftom that war- 
rants a greater Eſtate, 
warrants a leſſer. 


Copy hold Lands are 


within the Statute o 
Limitations, | 
21 Jac, cap. 16. 


When Copyholds are 
within Acts of Parlia- 
ment, and when not. 


1 Copyhold and Evpyholber. 


good : Alſo if a Surrender be to the Uſe of ene 
for Life, Remainder in Fee, the Tenant for Life iz 
admitted ; this is an Admittance for him in Re. 
mainder. . Gro. El. 669. pl. 11. Becauſe the Fine j, 
intire, and there is no Fine due for him in the ge. 


mainder, but there is for him in the Reverſion. 


Moor, | Caſe 488. | | Mone, 

The Cuſtom of a Manor was to grant Copy. 
hold Eſtates for one, two or three Lives. A Copy 
is granted to a Man, Habend. for his Life, and to hig 
Wife durante Viduitate, Whether that to the Wife 
was good or no? And held good; for when the 
Cuſtom warranted the greater Eſtate, it warranted 
the leſſer. Cro. Eliz. 323. pl. 11. 373. 

It was adjudged, That Copyhold Lands were 
within the Statute of 2 1 Fac. cap. 16. for Limita- 
tion of Entry within twenty Years. 35 Car, 2. 
B. R. Hall's Caſe. + We AT 
_ When an Act of Parliament alters the Service, 
Tenure, or Intereſt in the Land, or any other 
Thing -in Prejudice to the Lord, Cuſtom of the 


Manor, or Tenant ; there the general Words of Acts of Parliament 


ſhall not extend to Copyholds. 3 Rep. 8. 4. 
But when an Act is made for the Publick Good, 


and none of the 


before mentioned Prejudices may happen, there Copyholds and cuſto- 
mary Eſtates are within the Purview of thoſe Acts. 1bid. 


Copyhold Lands within 
4 . 7. tap. 2. of Fines 
and Non-Claim. 

19 . 7. cap. 2. 


Where the Widow of 
a Copyholder ſhall have 
her Widow's Eftate, and 
where not. 


Copyhold Lands are within the Words and In- 


tention of the A&, 4 H. 7. cap. 2. of Fines and 
Non-Claim, and fo are Leaſes for Years. 9 Ry. 


105. 4. my 8 
_ Where there is a Copybolder, and by the Cu- 


ſtom of the Manor, the Wife that he hath at the 
Time of his Death ſhall have her Widow's Eſtate: 


. If this Copy holder after Marriage, and before his 
Death, ſurrenders his Eſtate into the Hands of the Lord, to the Ute 


of another, and dies, although the Surrenderee is not admitted, until 
after the Death of the Surrenderor, yet the Wife ſhall be barr'd : he- 
cauſe ſhe can claim nothing but her Widow's Eſtate, upon her Huſ- 
, band's dying ſeized. ' So that the Husband mult 
be a perfect Copy holder at the Time of his Death, 
which was not in this Caſe; becauſe he had ſur- 
rendred in his Life time, and therefore had no Eſtate in Law Jeft in 
him at the Time of his Death, out of which her cuſtomary Eſtate 


The Husband moſt die 
ſeized. TE 


could ariſe, Hill. 


Where a Woman, who 
hath a Widow's Eftate, 
ſows the Land, and mar- 
ries, the Lord ſhall have 


5W.& M. B. R. | 
A Copyholder's Widow, who hath an Eſtate 


for her Life during her Widowhood, ſows the 


Land, and then; takes Husband: The Lord {ball 
have the Corn, and not the Husband : Becauſe the 


* Eſtate determined by her own Act, viz. the taking 
of the Husband. 5 Rep. 116. 4. 
cahere 


4 


bh. Abs] %* 


Copyhold and Copyholder. 
rhere a Copyholder may preſcribe againſt his 


Lord, and wherè not. Kezlw. 76. 4. 77. 4. 


J a Diſſciſor or other Perſon having a defeaſible 


Title in a Manor, grants a voluntary Eſtate by 


Copy. as if the Copyhold was forfeited to him, 


or eſcheated to him; or if the Copyholder died 
without Heir; theſe Grants ſhall not bind him who 


Where a Copyholder 


may preſcribe againſt his 


Lord, and where not. 


What Acts of the Diſ- 
ſeiſor are good, and what 
nor, as to Grants and 
Admittances. 


bath the Right after he hath recontinued the Manor; but ſuch Ad- 
mittances as a Diſſeiſor makes to the Heir of a Copyholder of the Ma- 
nor, are good 3 becauſe it is a Thing of Neceſſity. 1 Rep. 140. 6, 


£ 


4 Rep. 23. b. 24. 4. So Note the Difference between a Grant and 
admittance. So of Surrenders of Copyholds in Fee to the Uſe of ano- 


ther, the Admittances are good. Poph. 71. 

A Pan ſeized of a Copyhold in Fee in Right of 
his Wife ſurrenders it to a Stranger, the Lord admits 
him; the Husband and Wife die, the Heir enters; 
and adjudged lawful: For the Surrender made no 
Diſcontinuance; and a Diverſity was taken between 
2 Surrender of an Eſtate for Life, and of an Eſtate 
in kee; in the one the Eſtate is drowned in the 
Lord by the Surrender, in the other it is not, but 


; transferred to him to whom it was made. Pop. + 
29. Moor, Caſe 813. 


Two [Joint-Tenants of a Manor; one of them 
gants a Copy-hold ; this is void, becauſe he is not 
Dominus pro tempore. I Leon. Caſe 217. Ah 

A CUoman recovers Dower of a Manor, and hath 
Copyholds for Lives aſſigned her; ſhe may keep 
Courts, and make Admittances. See for this in 
Title Dower. „ £ 

A Tenant at Sufferance grants a Copyhold fo 
Life before Entry of the Leſſor, this is a void 
Grant ; but Tenant at Will, who hath an Intereſt, 
may grant it. Moore, Caſe 369. 

An Infant grants a Copyhold, and it is good ; 
for the Copyholder is in by Cuſtom. Ny 41. So 
2 Preſentation to a Church by an Infant is good. 


n TO 


Athough a Copyholder in Fee hath but an 


"ate at the Will of the Lord, ſecundum Conſietu- 


dinem Manerii, yet Cuſtom hath ſo fixed and eſta- 
bliſhed his Eſtate, that by the Cuſtom of the Ma- 
nor it is diſcendible, and his Heirs ſhall inherit; 
and an Heir of a Copyholdef may bring a Plaint in 
the Nature of anAſſize of Mortdannceſtor in the Lord's 
Court: And upon a Recovery there, a Writ of falſe 
judgment doth not lie; but the Remedy is by Pe- 
tition to the Lord, and he may, if there be Cauſe, 
reverſe the Judgment, 4 Rep. 21. 4. b. 22. 4. 23. 4. 


A Copy holder ſeized 


jure VUzoris in Fee ſur. 


renders, it is void. 


See a good Diverſity 
between a Surrender of 


an Eftate for Life, and ; 


of an Eſtate in Fee, 


One Joint-Tenant 
grants a Cupyhold, it is 
void. 


Tenant in Dower of 
a Manor may keep 
Courts, Sc. 


Tenant at Sufferance 
grants a Copyhold for 
Life, it it void. 


But Tenant at Wil 
may. | 


Infant grants a Copy- 
hold, or preſcnts to a 
Church, it is good. 


What. Eftate a Copy- 
holder in Fee hath ac 
this Day. | 


What Action he may 
bring. 


Where he muſt ſue by 
Petition to the Lord. 


A Copb⸗ 
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and Service. i 


2% Covpyhold and Coppholder. 


Where 2 Lord of a q Copyholder ſurrenders to the Uſe of 4 in 
Manor Con in. Truſt that he ſhall hold the Land until he bath 
his own Court, b a 

levied certain Moneys, and that afterwards he ſhal 
ſurrender to the Uſe of B. the Moneys are levied; A. is required to 
make the Surrender to the Uſe of B. and refuſes; B. exhibits his Bill 
to the Lord of the Manor againſt 4. who decrees againſt 4. that he 
ſhall ſurrender, he refuſes; now the Lord may ſeize, and admit B. to 
the Copyhold. 1 Leon. 2. So alſo a Court of Equity will compel 


him to ſurrender. | RH 
Copyholder for Life ſurrenders to the Lord in 


. Copf hom for Hear, Tail with the Reverſion in the Crown; the Lord 
Tail, who leaſes for three makes a Leaſe for three Lives, and the ancient Co. 


Lives at the ancient Co- : 
Hit Brat, ant bell pybold Rent and more was reſerved ; two Queſtions 


good. were made. 
1. Ik the Land ſhall be ſaid to be uſually demi. 


ſed within 32 H. 8. cap. 28 being never demiſed 
a but by Copy; and held that it ſhall. 


. 2. Copyhold Rent ſhall be ſaid to be the ancient Rent with. 
in the Statute ; and held that it ſhall. Moor, Caſe 1050. 


Allo if a Copyholder paying his Services be 


e ave cjbted by his Lord, he ſhall have Treſpaſs againſt 
| him. 4 Rep. 22. 4. 


Blut if a Copyholder refaſes to make and per- 
3 form his 3 is a Breach of the Cation Wl 
; a Forfeiture of his Eſtate. - 4 Rep. 21. b. So alſo if 
he refuſes to pay his Rent. 3 Leon. 108. 
An Attorney may eſ. A Perſon by Letter of Attorney may eſſoin for 
{oin, but cannot do Suit à Copyholder, but cannot do the Services for him; 
for none can do the ſame but the Tenant himſelf, 
1 Leon. 104. Caſe 139. | 
When Cuſtom hath made ſuch Inheritances that 
Lande Dicent of th? the Land ſhall be diſcendible, the Law ſhall direct 
8 the Diſcent according to the Rules of the Common 
b Law, as Incidents to every diſcendible Eſtate, and 
Peſſeſio Fratris. there ſhall be a Poſſeſſio Fratris; but ſuch Inheri- 
© $hall not be Aﬀets, Fances ſhall not have any other Collateral Qualr 
| ties, which do not concern the Diſcent of the In- 
2 Tenant by Cour- heritance, than other Inheritances of the Common 
8 | Law ; and therefore ſuch Inheritances ſhall not be 
Nor Dower. Aſſets to bind the Heir, nor the Wife be endowed, 
nor a Tenancy by Courteſie. Cro. Eliz. 361. pl. 22. 
Nor Diſcent - to toll Nor ſhall a Diſcent take away the Entry, G. un- 
Entry. Teſs there are particular Cuſtoms for theſe Matters. 
4 8,23. 4 % 


. 5 Che 


he 


 Emiſable. 2 Keb, 232. 


Copy ad c 


pppelber : 


.1 The No Hein-of' Copyhoider'in" Fee "thay enter, a 


take the Profits, and bring Tref] fore 
EC and his actual Poſſeſſion poly before 
mittance ſhall make a Poſſeſfio Fratris ; if there be 


by. Cuſtom for it;*he may alfo ſurrender before Ad- 


ma enter. befo 

tance, and alſo ſurrender: 

But the rpm 6 

ha Fe: 241614 

103 (44 SAT. 4 50 n 
1 280 8121.2 if 


mittance: But this ſhall not prejudice, the Lord of his Fine due upon 


f6f a Lear warranted b y t the Cuſtom ; it is good be- 


fore Admittance, but it is not᷑ ſo in 'the Ciſe of a 
Surrender: Moor, Caſe 813. 1A 86 + $4 #131516 


A Copyholder dies, the Lord admits a stranger; . 


Fi Heir may enter, and.upon a Re-entry bring 
Treſpaſs without Admiſſion. Ney 172. 

The Heir of a Copyholder may ner and bring 
Treſpaſs before Admittance. Cro.-Elzz, go. . 1 7, 
becauſe he is in by Diſcent. Litt. Rep. 234. 


* 1 11 


A a Copybolder i in Fee dies ſeized, and the Lord 
admits a Stranger, who enters, he is but Tenant at 
Will, and not a Diſſeiſor to the Copyholder by 


Diſeent, becauſe he 1 in by the Alſene of the 


Lord. 3 Leon. Caſe 27 8 
Jf a "Copybolder {od Life ſurrender to another 
in Fee, it is no Forfeiture ; for this paſſes % Sur- 
render to the Lord, and not by Livery 123. 
Jf-- the Cuſtom be to Fin Tan, ip Anat ka Lang: in 
* they may be 1 in Tail, or for r Life's 90. 5 
223.4. 
f alben a Surrender is made to the Uſe of a Wil. 


. the Fee- Simple remains in the Surrenderor, and 


not in the Lord. 4 Rep. 23. 28, b. Cro. Flix. 349. 
pl. 25. 148. pl. 177. #- ny wi 

Jf a Man be ſeized of Copybold Latids and 
deviſes them by his Will,” nothing paſſes by the 
Deviſe, unleſs he hath firſt wade a Surfen ro 


the'Life of his Will. Dal: 76. fl. 9. 

Every Copyhold Eſtate ſands upon two, Fil 
lars: The one, That the Land be. ee th the 
Manor; the other, That it 4 400 


le Tidie Gut of Mind. 4 Rep! 24 
at this Day. Lid. Alfo a Copy 


* 9D 97 


Nothing can be? granted by y Copy bi t Wab is 
Part of a Manor, and therefore Mel cannot 7 4 


an a euly paſs ad Grant, not by ws Per Pop 


4 N 


%. 


| A 


the Cop holder. rel 
ne £ * i ns 


. gratited! 


the Diſcent. 4 4 Nep. 22. b. rg a. He may” wy. briog Irdpals, before 
Admittance. See 4 Re 8 


ep. 2 
„The Heir at Law of a Copy older makes a Leaſe 


wi bovyout 
Heir of: 2 Copylioldr 
may make à Leaſe, but 


not ſutrendet befortiad. 
mittance, 


5 22 4 3c; i: £4 10 
And ay enter and 


bring Trefpaſs' betete 
109.1, 


The Hr of a Copy 


holder may enter and 
bring Treſpaſs before 


Admittance. 
How the Heir of a Copyholder may fled, his | 


Title per Diſcent. 4 Rep. 23. ö. 24. 6. 


How t Heir my 
compile may pe 
his Title by Diſcent. 1 


One who is admitted 
by the Lord, is not a 
Diſſeiſor of * of 


Ti 17 


* 


Copybolder for Life 
ſurrenders in Fee, it is 
no. Forks eiture. 11 


conc to "Wade 
— hold Lands in Fee, 


1 be kranteck in 
br . 


» 
1 av 

2 „ 7 
* 2 


Fb a Carre ich 
the Uſe of a Will, the 
Fee pemgins in the Jur- 
render - bad 

«2390055 + 110 

Dey iſe of a Copybold 
May wh ut a Surregder 

to h Uſe. of his Will x 
209 eJONEM 1 10 79 

e20N06) b 1147206 2 ff 


Copy hold Land muſt 
be part of a Manor, % | 


gement and demiſible 


Sepp Tal Jas cantibt be 620 
old kept Inf the Toft is ſtill 
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But Gawdy . if it had been ſo.uſed: Time out o 
814. l. 3. Caſe 8 
| Underwood ; 2 > Bair, 


Market Tiches, Piſcary, 


granted by Copy 
4 ye a Cuftom for 


4s > 


it · 


hes hold is dot de- 
Arroyed _ Severance 


we the Manor. 
* Haw it flands thes. 


nor can the Feoffee make any Grant or Admittarices to it. 4 Rep. * 4 


25-4. 26. b. 


Where a ' Copybold 
ſhall be 2 


The Husband lets a 
Leaſe of his Wife's Copy- 
Hold Eftate, Part of ker 
Manor, this ſhall not de- 
ftroy the Cuſtom. 

65 x N R 
* A Copybolder extinct 
ſurrender a "Rpverfion 


and leave a particular 
Eſtate in himſelf. 


; 5 4 4 "it . 
Tune Heir at Law re- 


leaſes to the Copybolder 
in Policſhon, it is good. 


3 8 = Court | 


muſt be preſented in 
Court, and to be as it 


e 


Leſſee of a * 
holder for Years may 


bring an Bedment· 28 


The Lord way hike 
Admittances any 
out of his Manor, but 
= 2 1 


1 e the 46-164 >. 
Inheritance of the 


TRY. may do, 


May keep) Counts. 


Caſe of a Grant 


Copphold and Coppbolder. 
ed. Gro, E. 


where mittances of a 


or Piſcary. | Moor, . Caſe 480. 844. 


' Cuffam bath fo fix d the Eſtate of at 
that by the Severance of the Co pyholder, 


yholder 


Co pyholder muſt pay his Rent to the Feoffee, and 


alſo Heriots, ec. but not Suit of Court or Rent 


Alienation; for he can neither ſurrender nor alien 


It a Coyholder takes a Leaſe. of the Manot, il 
Copybold is extinR. * Cre. E. f. p 5 


Baron ſeized of a Manor i in \the 1 Right of bi 
Wife, let a Copyhold Parcel of it for Years hy I- 


denture, and died; this ſhall not-deftroy be cm. 


ſtom as to the Femme, but after her Husband's Death 
ſhe may demiſe it by Copy, as before. Cre. Ela 


2 N. 7 

Copyholder in Fee ſumenders the Reverſn 
of his Copybold after his Death, and ſo leavgin 
— a particular Eſtate; this is naught. Cre. N 

77 

be Heir at Law, or he who hath the Right, 
releaſes to the Copyholder, who is admitted, and 
in 10 ion: TH Releaſe is a good Bar. 4 


2 Surrender out of Court ought.to be preſented 
in Court; and if the Surrender is preſented to be 


abſolute, whereas it is upon Fonditions: it is void. 


4 Rep. 25. 4. 
Lellee of a Copyholder for a Year may. manu 


an Ejectment. 4 Reh. 2s. 

Lord of a, Manor may make Grants ot ld 
Gopyhold any where out of the 
Manor, but his Steward cannot, A Rep. 26. b. Nor 
95 the N Et a Court ON of the Manor 


ut h uſtom. 4 . 27: $4) 20 
6 A the Lord e Inheritance of his Copy- 
olds to . er, 12 Grantee may hold ſuch 
Ca for the Copyheid Tenements only, as his 


Lord might have done, and. in ſuch Courts chert 
is no need of Freoholders., 4 Rep.- 
of a e Copyaghd: 


7. 6. And this is not . the 
i Res 1 „ ty v. 


Copb⸗ 


LY I 


Underwood may * granted by Copy. if there 
be a Cuſtom for it: So — a Fair, Market, Tithe 


rom the 
Manor the Copyhold is not 12 ved but the 


SSS SSK HND 


> D. =. reer =. wm, oa ow. 


— 


* Forfeiture, and ſhall be determined 
Curt upon = Demurrer, Or Evidence to Pl ; 


before Mrchaclar 


e Life takes a — who Aw. e the Huzband 


to the Cuſtom of the 'Mknoy, forfcits che Wife s Bftare, 
— the Wiſe, $ 'Eſtate'is Forfeited; but if a 
Strapger had done it without his Conſent, it Had not. 4 Rep. 27. 4. 
e the Pines of Copyholders upon Atlmit- ny 
tance are uncertain, if the Lord enacts unreufona- ful No Forkitore, to re- 
ble ' Fines, and the Copybolder detijes P , reaſonable Fine. an _ 
the 


4 N. . b. 0%. 


. 10 
El. 351. 7 3. vein bs Ser- What makes 2 For- 
feiture. | 


It muſt be Upon a Refuſal to 


vices, or a wilfül Non-paytnent of Rent, or Ab- 


ſctice from Court. Which 4s a Forfeiture. 0 Elx. 


Ne Refuſal ta pay 4 aiedble TH 8 a Tbe n are to try 
forfeftwre, where the Fine is arbitrary at the Lord's de Realonablenck of ics 
Will, and the Jury are to try the Reaſonablenefs e Ned BO 
of it. 'Cro. Elix. 351. pl. 3. ite bond a si 
e with ſeveral Halesduns, /and * deren oog N 
ſeyeral Nedldemdunt were granted by one Copy; the f ruft one Copy ; 
Copyholder committed Waſte in one of ther: It not x — of Us 
w held that they are ſeveral Grants, and as ſeve- others | 
Copies, and "that the Forfeiture of the one is not the Forfeiture of 
5 — Co. ERx. 353. bl. 1 ; 
A r makes a Leaſe Parol for hier A Late Parot to Gi 
Years, to cbmminence at 11 the Leſſee died auf ud yg fucure Dey, 
; and adjudged to be a Forfeiture, ſce, yet adjudged oy Loi: 
though but a Leaſe Pa . End bs begin at u fu. feilure of a Copybota 
ture = and the Leſſee had not cf Go. BF. | 


498. pl. 19. 4 A 
Note, The td may take Advantage Uf. 4 For. The wt Lord may take 
titure of a Copyhold without the Preſentment © Fro. Af L 
the Homa Wiebe Preſetitmehit'is not of Neceſ- ment of the Homage, 
fity, but fo tt Lord's better Itiſtruction of his Ii. 374 7 To 1 on 
tle. Cro. 2 00g 2 * 
4 Coppbold © fe or Life cuts Timber, the Copy- Where 2 Copyhokier 


hold being oft 01 Repair; the Timber was ef no for Life was relieved at. 


[ng Value, and inſiſted, "that it was ihtetded for feiture for committing 
Repairs : The Lord Keeper thonghe t this to b no will- „Wale. 


fol Forfeiture (though found a Forfeiture u 
Trial at the Aſſizes in an Ex mem) and u 
whether the pri imary Intention in fins t 


upon a mY 
an 'Hlue at 0 dueged 
e Timber was to do Waſte, 


it was found Alle it fark 5 Lag! dere, "What the Lord ſhould de- 


livet, the Poſſeſſion to 15 e ind 4 a666unt for the mean Pro- 


=, Chanc. Re 5, 9 6. | 
m Action ths or a Copy Copyholder of Infiditatnce 18 1 lies for him againft 


 $ainſt the Lord for Lottie dowti of two Pollards, {842 voltard T. ou 
where the Copyliotders by Cuſtom bade bſed to Os Te OM an 
| haye the Shrowds and Tops of all Pollards growing upon their Copy- 


holds. Moor, Caſe 727. 


A Copy- 


224 105 
; pſcheated, Copy- dN Copphod my is eſcheated; and hath 
hola ſept N bee | ad divers, yi Oban 


the Lord's Hands may «+ 


_ . 1 Vo 6991 ab. Ia. FITC "Þ 2-15 (41? ov 3s SN; . 


9 
«4 * o 12 5 


Ni 
A reaſorableTime, for Although w bere Fines are uncertain, if the Lord 
R certain, ; aſleſſas,a-reafanable. Fine, and requires, the. Te enant 
Fine certain is 124 himſelf 40 pay it. he is not bound: to pay. tt Pre- 
ſently; but Mall. haye a convenient Tune, for it; 


able preſentiy. es 


but other wiſe: it ig in cafeſof Fines certain. 4 Rep. 25. l. 28. 4. Nu, 
It uſt be 2 of the Tenant himſelf. Hob. 135. Moor, Caſe e 851, 
N Fine is due to the Lord, either upon a Sur- 


a Fe is due until render or Diſcent, until Admittance. 4 . 28, J. 


— — But if afterwards the Tenant denies to pay th Fn 
. — — it is a Forfeiture. — 2 feng 35 1. pl. 
te Copyholder-halt . CUhere a Copyholder ſurrenders to the rd 
be in by op older fl the Life of another for Life, and the Lord makes 
not by the Admittanc®- the Admittance 40; him and his Heirs; yet he who 
is admitted ſhall have but for his Life, for, he is in by force of the 


Surrender. 4 Rep. 28, b. 291 bl. x WA ** ws th ak 
1 Copyholder may. uren r. to the Ufe off 
th 
e Wife. 4 29% K i, 


18 of Top 4 
dure let bf Kubere 5 is 3 out ot Court, and 
Court: Surrenderor dies the Surrenderor dies before Admittance in Court; 
before Admittance. yet the Preſentment after his Death, by the Cuſton 


So where tente of the Manor, is good: So if the Tenant to whom 


dies. TEIN the Surrender E — 4 die, yet. 1 it be preſented 
upon good Proof, it is good. 4 7. 29. 6. der 
tnc. Rep. 170, 171. 


2 ne A Copyholder who hath agreed to mort 202 
er 1 the Lands, ſtands truſted for the Mortgage. Chan, 
Mortgage. | ee Rep. 170, 171. art; 1 [ os {43 

Wi e void fer A Surrender void for want of Preſentment made 
want of a Preſentment, good againſt a voluntary. Diſpoſition. Chaz. Fg. 


where made good. I 7 [. 
A Grant durante Vidui- the Cuſtom of. E Manor bo to grant 8 Li, 


tate, 1 8 by a _ to- a Wong durante ps, is good 


33 2 of. a Manor may letein bis Steward b 
| ew ot A nor may retain. ewar 
aa Parl „ of Parol, and he ſhall Eqntinge fo, gpl dee 


bab 1.1 18 ed, 4 ep. 30, 4 h. f32+ i 7 
ay has Ag a Steward,., Ats done by one who keeps a Court a Steward 
keeps a Dor wi : without 'an Authority, if they come in by Pre- 
40% 00 what n0%1nd ſentment of the jury: or of Neceſſity, are good, 5 
* the Heir upon a Preſentment or A mittance by a 
Surrender to an f o. El, 699. PL 13. The Law 
- yours Acts done by one in a reputed bority, and the inferior 
ſhall never e if wänden y be layful.. Th. 


v , T4 8 1 — 0 N 4 2 7 5 * 
— I ec a » 18 9. 5 12 10 7 N f TALES. of 1 ; 0 , 
1 E 


J 


ed in 


be gran, 
be — by Copy- edi over by Copy by the Lor d bimſelf. Col Bla, 


a O©th an SC . 
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Caopppold and Coppholder. 325 
One joint Copyholder reloaſes to his Compani- Ohe eim Copybayyty | 
on; this is without Surrender and Admit- F. os other. 
A Surrender of a Copyhold to the Uv at a Wi = Sorrender taken pz 
taken by the Deputy of a Deputy- Steward ab ad- e and : * 


may by Cuſtom be granted by Copy, and ſo may a 


opy. 


ed to be good after great Deliberation.” Paſch. 

1 * in B. R. See Cro. lin. 48. fl. 24. e 

A Uoman ſhall by Cuſtom recover Dower of A Woman may have 

Copyhold Lands, and ſhall alſo recover Damages, Ppwer by Cuſſom. 

but ſhall not bring Debe for them; but the Remedy What Remedy for het. 

muſt be in the Court of the Manor, or in-Chancery. . 

4 Rep. 30. 6. Li 3 

Anderwood growing upon Parcel of a Manor, b What may be granted _ 
j 1 


Fair, 4 Nep. 31. 4. 6 +4314] OL thu 
Ma Copyhold Eſtate be forfeited, or eſcheat i 
to the Lord, or otherwife come into the Lord's , Coppbeld Etat, ln 
Hands: If the Lord leaſes it for Years or Life, &. | 

this can never be again granted by Copy, for during thoſe Eſtates 
it is not demiſed or demiſable by Copy : But if the Lord keeps the 
Lands in his own Hands, or demifes them at Will, Rn e 
he may 75753 this at his Pleafure. 4 Rep. 3 1. 4. 2 3 the Lord may 


3 Leon. Caſe 158. Fol. 108. 30 | g 
foribes, he muſt pre- How a Copyhbolder 


muſt claim Common in 


Chen a Copyholder pre 
ſcribe in the Name of the Lord of the Manor, eig. ch Sollof 2 Stranger. 
That the Lord of the Manor and all his Anceſtors, wy 
and thoſe whoſe Eſtates he bath, have had Common ir loco in quo, Ge. 
fot himſelf and his Tenants at Will: This is when the Copyholder 
daims Commmon in axter Soil; but when he claim '76T 
it in his Lord's Soil, then he muſt alledge, That d ig che Lord's Sai“ 
within the Manor there is ſuch a Cuſtom, &: and 
not to plead it by way of Preſeription; for Pre- 
{aiption is perſonal, and made in the Name of 
certain 'Perſons and their Anceſtors, and choſe 
whoſe Eftates, Sc. But Cuſtom is local, and al- Cuſtam, what. 
ledged in no Perſan, * 31. bon . "he ws 

AC Ider in Fee dies, his Heir being be- ; 
yord der * Lord holds Courts, and makes Pro- —— 99 
clamations, and ſeizes for want of a Tenant; then barrd, if he claim as 
the Heir, as ſoon as he comes to Exgland, applies to 1297 #5 be comes to 
the Lord for Admittance, which he refufes ; and * 1 7 
held to be no Forfeiture: So likewiſe in the Caſe 80 in caſe of Nas Con- 
of an Infant, ow ſave Memoric, or Man in Briſon, lafanen, er. 
ordifleiſed-when beyond Sea. 

But if the firſt Proclamation had been m 2 

N ad afterwards ieee de 'he le n er 
be bound : Sodf a Man be dil ed, and afterwards 3 
be goes beyond Sea, he ſhall be bound. 8 Rep. 1p. b. 101. 4. 

If a Copyholder dies, his Heir within Age is not _. _ 
bound to come to any Court during his Infancy 1 tall not „ 
to pray Admittance, or tender his Fine; and that if during his Infancy, 
| 4 © 


- 


Preſcription, what. 
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feeiture. 


| Diſcent, 


386 


What ſhall be a For- 
feiture. 0 


Non-payment of the 
Lord's Rent, is a For- 


19, # 


A Licenſe to tet for 


twenty Years,, is good 
for ten. 


Licence to a. "Dn 
holder for Life to leale 
for five Years, PF, c. 


| Leaſes for five Yours 
abſolutely, and good. 


8210 ; | „ 953 95 


A Surrender, and no 


Eſtate mention'd, the 


Lord may grant in Fee. 


J c VAT I : 
Where the Heir of a 


Copyholder fhall - take 


by Purchaſe, and not by 


cel 


boldes, for Life, and afterwards to another in Till 


Copy and Copyholder; » 
the Death of his Anceſtor be not preſented, nor Proclamation made | 
he is in any Miſchief, tho of full Age. 


3 Leon. Caſe 294. 

The Demand of Rent or a Fine, ſo as to m make 
a Forfeiture, muſt, 1 of the Nauen of a Copy: 
holder. Hob. 135. 


That Non payment of the Lord s Rent upon: 
1 is ae See Hob. 135.4 Rep 1 T 


9 Rep. 


If the Lord licenſe his Copybolder to let f 


twenty Years, he may demiſe for any Term under 


twenty. Years. 40151 
Jf the Lord licenſes a Copyholder for Liſe to 


leaſe for five | Years, if he ſhall fo long live; he 


leaſes for five Years generally, without ſaying, if 
he ſhall ſo long live, yet this is. 2 good purſuanoe 
of the: Licence; foriths Leaſe is determinable b by 
his Death. Danv. Part 1. 669. Cro. Jac. 436. 
Poph: 105. Contra, in the Caſe. of a Copybolder 
in Fee. See Title Liftence, 

A Cuſtam that where a Copyholder Currender 
his Eſtate; to the Uſe of another, and names no 
Eſtate, that the __ may grant it in Fee, is _ 


Co. Eliz. 395. pl. 15. 


here a Surrender is to the Uſe of the 


the Remainder to the right Heirs of the Surrender. 


or, his Heir ſhall have it by Diſcent. Contra, where 


the Surrenderor hath -not an Eſtate for Life Orin 


Tail UN or Þ to 1 for there his e ſhall enter as a Purchaſor, 
x Leon. 101. Caſe 132. N 


No Eſtate-Tail of 
Copyhold - Lands, and 
why. 


Lands by the Statute of 
be ; for by Uſage it cannot be maintained, becauſe 
no Eſtate- Tail was known before that Statute, but 


An Eſtate-Tail is wrought out of Copyhld 
. 2, Otherwiſe it cannot 


all were fee. Simple; and after this Statute it cannot be by Uſage, be- 
cauſe it is within the Time of Limitation. Poph. 34. 


It may be intailed by 
the Equity of Ml. 2. not 


by Cuftom. 


There cannot ha. a 


Tenancy in Tail of a 
Copybold without a Cu- 
ftom. 


A Copyhold may be intailed by the Equity of 


the Statute of V. 2. without Cuſtom, and it is not 
intailed by Cuſtom. Moor, Caſe 4 88. 


There cannot be a Tenancy i in Tail of Copybold 


Lands, unleſs there be a Cuſtom for it: Adjudged 
alſo that a Surrender ſhall-make a Diſcontinuance, 
but there muſt be a- Cuſtom for it. Cro. Eliz. 148. 


A Surrender ſhall make 2 17. Cro. Eliz. 717. See 907. Co. Litt. 60. b. (ro. 


a D 


** 14. 10 | 


El. 148;.pl. 17. 380. pl. 32. Alſo a Recovery not 
watranted by the Cuſtom. is a Diſcontinuance, 
which woe be defeated by 1 El. 391. 


That 


1 


Copphold and Copyholder. 327 
e,. That the vorrender of Fete Covert ode bes A Feme Corert'sSur- 
A ore two caltomary 1enants, WHEre We ws 5 F Tenne LE 
——. 7 the Onto! ht ind FO 5 9 


Coppholder in Fee ſurrenders in Fee upon Con- A Surrender upon Con- 
ation for Performance of Covenants; the Surrens items the Surrenderee 

e is admitted, and then futrendets'to' another upon Conditionztbe Cos. 
deree is admitted, and then ſutrenders to another upon Conditionzthe Cons 
upon Condition;the Surrenderee performed'none of . 
the Conditions; the Surrenderor enters, And dies beer den. mo 


ſciſed. : Adjudged, that by the Entry of tHe Surren 
deror both the Surrenders are defeated 4 Cv. Ei 439. B. 
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Cozoner is an ancient Officer or Trust, e 
choſen at the County-Court, and is ok 4 Coroder, what he 
great Authozity ; and upon the Death of * 

the ing continues in his Dffice, i 


tions which a Coroner 
ought to have, * | 


4 Coꝛoner ought to have five Qualifications. . ..., The ſeveral Qualifica. 


1. That he ſhould be probus Homo. ,  _. 1:18 
| 2, Legalis Homo. . . we . = Y | 21 0 4 *% Ait! 

3. Ok ſufficient Underſtanding and Knowledge. 
4. Df good Ability and Power to execute his OfficteeQ.. 
5. Ok Diligence and Intendance for the Execution of his Office. 
2 Inft. 174. 3 er e e baſe 


pe is to enquire by a Jury of all Treaſure Trove, He is. to enquits of 
and who are the Findeis, or who is ſuſpected Ly ghd IR 
thereof. 3 i * — 5 

Where any Perſon ſhall be indicted for Murder The Coroners Duty 
or Manſlaughter, upon an Inquiſition; taken before f99%, , 27 1aquibuen 
the Coroner, he muſt put into Writing the Effe&t i & 2 P. & P. tap- 13. 
of the Evidence given to the Jury before him, and ea q. 
may bind by Bond or Recognizance all thoſe who 


. © „rs 
give Evidence in any material Thing touching the Offences orAcceſſoxies 


| thereunto, to appear at the next general Goal-Delivery, to give their 

| Evidences, which muſt be certified to the Court with the Inquiſition 

che penalty is, to be fined at the Pleaſure of the Court. 

| Cozoners in London and Middleſex, and in * 
Where he may bail 


other Cities, Boroughs and Towns Corporate, may pris | 
bail Felons and Priſoners in ſuch Manner as hath 89 


deen heretofore accuſtomed. Seck. 6. 3 
8 8 A Cozoner 


_ | x Z | 
__ _» Cotonier. 


Cor  A-CQonet ſhall have thirtzen Shi 
ene Pencs for his Fee upon every Inquiſition taken v 


328 
What Fees the 


G have in 


* eee | 
Were they ſhalt bare "But, where a Man happens to be lain by nor 
a6 Fees. „„ „ adventure, and not by any Man's Hand, he m 
1 F. 8. cap. 7. 'F: 4 | iow + © * , 1 N uſt 
++ tppn Notice, without Fee, enquire thereof, upon 
Forfeiture of forty Shillings., Juſtices of Aſſize and Juſtices of the 
Peace may nee and determine, the ſame, 1 H. 8. c. ). 
„ of Aſſize was directed to the Coroner 
* r becauſe the Sheriff was of Kin to the Defendant: 
Coſinage with theSherif, And alſo to all the reſt of the Coroners, becauſe 
„ A. B. one of the Coroners, was Servant to the De. 


Oe, for that one fendant. Wymbifh aer, Donis. Willoughly. 1 Ply 


of them was the Defen- » & 
dant's Servant. 73 


Where Writs Origi- ' Thete Original or Jdicial Writs ſhall be dire. 
nal or Judicial ſhall be di. eq to the Coroners in Default of the Sherif. 


* chars at Bid. See the whole Caſe. | 
Where he may com- Qq Cozoner may commit any Perſon to Priſon, 


RR ' by his Inquiſition found guilty of the Death 
of any perſon. 17 | 

1 feeit binds A Flight found by the Coroner's Inqueſt is final, 

pigs as to the Forfeiture of Goods. Hob. 318. Becauſe 


* 2 _ _ 3 4. B. C 

JEET" Cozoner's Inqueſt returned, That A. B. ſeipſun 

PS. 5 * emergit, inſtead of averſit, & fie ſeipſum murarent, 

and naught : And per Hale. Anciently the Coro- 

ner's Inqueſt was traverſable in this Cafe, though not in a Fugam fect, 

and the Inquiſition was ſet afide; and the Death ordered to be pre- 

ſented at the next Aſſizes, and the Inquifition to be traverſed, and 
tried there. 2 Lev. 140. | bf 

A Coꝛoner's Inqueſt was traverſed by Executors, 

upon the finding of a Felo de Je, not upon a Fug 


2 Lev. 152. 


Where not. 


How Coroners muſt J Venire was returned by two Coroners, the Di- 


— — 2 = ſtringar by three, where there were then four: This 

Is Error at the Common Law, for Coroners as Mi- 
niſters muſt all join, but as Judges they may divide; but being after a 
Verdict, rhe Statute of Jefaller help'd it, by the Words of imprſed 
aud inſufficient Returns by Sheriffs or other Officers. Hob. 70. See g Les. 
399+ "a | 


ofi the View of the Body flain or murder d, of the 
39,7. ab. . Goods of him who is the Slayer or Murderer by 
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Coxpoꝛation. 


Charitable Uſes; 
a Diſability. 
Miſnoſmer. 
Quo Marranto. 


Warrant of Attoꝛney. 


r 


Cozpoꝛation is an artificial Body conſtitu. A Corporation, gud: 
ted of ſeveral Members, like a natural Bo- | 
X dy: It is united by its Franchiſes, and is called a Franchiſe - 
by the Letters Patents of Incozpozation; fo2 all Cozpozations were 
made by Letters Patents, 02 dds of Parliament; tho in ſome Pla- 
1 they pꝛeſcribe to them, which in it ſelf implies a fozmer Szant. 
Mod. 55. Ba 


It a Corporation become fo poor, that it 15 A Corporation not 
not able to defray the Publick Charges, incident _ 8 — — woe 
unto it as a Corporation; it is fit that the Corpo- be ſeized — Rings 
nation be ſeized into the King's Hands. Hill. 2x Hands. 


(ar. 1. For the Corporation becomes uſeleſs, and diſionourable to the 
Realm. | | 
Na Corporation doth negle to elect ſuch Of- Corporation not duly 
ficers as they ought to elect by their Charter, or if cy ot ney 

they make a falſe Election riot warranted by their g 
Charter; this is a Forfeiture of their Corporation. 5 
Hul. 21. Car. B. R. For the Charter doth imply Conditions in Law 
for them to perform, and by the not performing of them, the Char- 
| 1 5 e f Eh f 
he Corporation of the City of London is to , -0porition of Lon 
anſwer for In particular n which are J. . or au 
committed within any of the Courts of Juſtice 
within the City; and for all other general Miſdemeanors committed 
within the City. T>:#. 22 Car. B. R. So I conceive it is of all other 
Corporations : If it ſhould be otherwiſe, the Intent of their Charter, 
which is for the good Government of the City, would prove perni- 
cious and deſtructive to the Realm. | n 


4 


4 P A Body 


Body Politick is crea- 
ted by Lexters Patent. 


/ 


ginally 


is the Head of t 


The Common-wealth 
in reſpett of the King is 
but one Corporation. 


Cuſtom of London, where 
to be tried. 


Corporation cannot 
be attached for not o- 
beying an Award. 


Inns of Court, no Cor- 
poration. | 


Corporation cannot 
disfranchiſe an Atrors 
ney for refuſing to ſwear 
not to ſue a F:ceman out 
of the Town. 


What they may do with. 
out Deed, and what not. 
May take a Grant for 
the Benefit of their Mem- 
bers. ; 
Are the Parties inte- 
reſted in the Revenues 
of the Corporation. 


May preſcribe for 
Eommon in groſs, 


Attachment lies not 
againſt a Corporation. 


May turn out a Ton- 
Clerk, but Quære of a 
Recorder. 


Pleaſure. Ibid. 18 


Pl. 70. 


An Alderman cannot 
be turn'd out, 

A new Charter mer- 

es not any of the an- 


Copporation. 


Corporation may 


derive its Authority by 


Privileges of a g X 
ry zs no ſuch Power given, yet the ſame Power till 


Coꝛpoꝛation. 
A Body Politick is a Creature of the Kin 
ted by Letters Patents. Hill. 22 Cer. B. 


** 


though a Corporation may be by Preſcription, yet ; 
ſhall be intended that ſuch a Corporation "Yds 
Grant from the King; for the King 
he Commonwealth, and all the Commonwealth 


in reſpe& of him is but as one Corporation, and 
all other Corporations are but as Limbs of , 
greater Body. 
Mhere the Corporation of London are Plaintiff, in 
a Cauſe where the Cuſtom of London comes in 
Queſtion; this ſhall be tried out of the City. 

A Coppozation cannot be attached for not ohey. 
ing an Award. 2 Keb. 1. Plowd. 1. Otherwiſe if it 


had been between A. B. and C. who compromiſe 


for the Corporation. 


Inns df Court or Chancery cannot be ſued as b 


Corporation. 1 Keb. 135. Pl. 64. 

That a Corporation cannot disfranchiſe an Attor- 
ney for refuſing to ſwear (as is uſed in Londn) 
not to ſue another Freeman at Common Law out 
of the Town, Vide 1 Keb. 690. Pl. 4. . 

Foz what Things a Corporation aggregate may 
do without Deed, and what not, Vids 2 Saund. 305 

A Coppozation may take a Grant for the Beneſt 
of their particular Members. 1 Saud. . 344. 

The Members of the Corporation are the Parties 
intereſted in all the Revenues and Privileges of the 
Corporation. bie. 

A Coppozation may preſcribe for Common in 
roſs, for the Benefit of their particular Members, 
t not for Common in groſs without Number. 


Ibid. 344, 345, 346. 


Attachment doth not lie againſt a Corporation. 


Raym. 152. „ 
A Coꝛpozation that hath a Patent to make a 
Town-Clerk durante beneplacito. of the Mayor and 
Aldermen, may turn him-out at their Will and 


8. But it is doubted of a Recorder. 2 Keb. 461. 


But an Alderman; cannot be turn d out. Vid. 
There Time out of Mind, a, Corporation had 

Power to remove an Alderman, for reaſonable 

Cauſe, tho' they take a new Charter, wherein there 


remains; for the new Charter doth not merge or 


extinguiſh any of the ancient Priviſeges, but the 
uſe them as before. Ibid. 439. vide 2 Lui. 19350230 
A 


— 


* * 


Coꝛpoꝛation. * 
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f a By-Law. 2 r disfranchiſe on Co 5 ä 
4 Copoꝛation n Pl. 334. 8 — 

2 Keb. 464. Pl. - Wage erclude Foreign Traders. W 2 
BOM — 8 the major Part. PR we 8 
0 — can be a Witneſs in an Action ſer le hey aft by Majority. 
. 8 1 * them for Toll. 3 Keb. 12. Pr, Le can be 
Their Witneſs muſt be di FI "up een | for Toll in an ARtion 

cannot ſurrender e but be be airanchiſen, muſt. 
ner by Conſent. hi, 29526. = ee, ne 


Chat 


See 2 Cro 236, 2 D 1 Conſe 
6 . " 38. whe *F | 3 nt. 
we 651 to be admitted. 1 9 Court:deplared 422 
Seal of * * 9 being ſealed with the com Wher _ 
e eines e wen gag whe ere 
"Tha 2 3 wards diffolved, the Mayor is * 85 
it every Member 2 2 1 
1 2 4 5 _ W rer 1 
Cor * Bach may be "canned from pr Corporation wy 
ſummoned. Charc. Rp. pi ng whereby it may py __ to recover a Debt 
DA gr may be Aolved 1 pgs 
I. oy 2 Truſt, and if that be broken ag _ 7 
Cafe r of Seizure cannot be 10 10 2 = | 
In Dales 5 L to what Purpoſe (hall it be feized 
of the Members 00 aha the major Part ed? 4 Mod. 58. 
4 9 Dav. Rep. 48. 4. wr We AE wy 
in Act. ERIN. ought to be founded u 
Bur 65 which is againſt the Duty of a Citi upon c What is a good Cauſe 
us. ag and to the Prejudice of th * for the Amorion of 3 
F 8 Iv e 
rh he as when n comes 190 Paying. penn 
: e comes to be a Mini reach o an O 
ofthe Cor e 705 con trary to bis uri = _ 1 . Se 
Is | >*o . „ (01S oth ver ir fo > o the Preiudi 
Wee 
mus, and 5 Mod. 4 ou Here 11 Rep. 98. Vide 5 — may 
9055 Words of Contempt, = 3 bonos 2 * 
bough againſt the Chief Officers, ars r 
ti ey isfr anchiſcment, but are 6 * RN. THAN 
1 bag he ſhall find Sureties for his Good 1 Cie, 
contrary so alſo if he conſpire to do - But he 
The Mas to the Duty oe Ants of his 22 thing to his er 
ment. mY for which there ſhall be a Disfra ys Fruit ”F 
N en K. 8 _—_ committed, 155 ner Dixſan:hilemens 
- 2 : e wih 
which may be repente * 11 Rep. 95 7 an N ae een en 
CUbere 
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One who hath 2 
Freehold in a Corpora- 
tion, as is an Ald 

or Freeman, cannot be 
removed without good 
Cauſe. | 


But a Common Coun- 
cil Man may be remo- 
ved ad libitam, 


A Member of a Cor- 
poration fined 20. J. for 
not making of a cuſto- 
mary Dinner, and held 
good. 


there be ſuch a Cuſtom he ma 


 Eoxpozation; | 


Where a Man is an Alderman or Freeman of: 


Corporation he cannot be removed from his Freedom 
or Place without good Cauſe, and a Cuſtom to te. 
move them ad libitum is void; becauſe the py 


hath a Freehold therein: But to be of Counſel h 


a Corporation, viz, one of their Common Coun. 
cil, is a Thing colateral to a A and if 


e 10 removed ad li. 
bitum. Cro. Jac. 540. pl. 8. 

A Cuſtom to elect every Year two of the Zur. 
geſſes to ſuch an Office, who uſed to make a Feap 
upon ſuch a Day, and the Defend ant bein ele&. 
ed refuſed to make the Feaſt ; whereupon he va; 
fined 20 J. and committed until he paid his Pie, 


and adjudged a good Cuſtom. Cro. Fac. 555. pl. 17. A Cuſtom for the 
Lord Mayor and Court of Aldermen to commit a Citizen for not 
accopting of the Livery, was held a good Cuſtom; it being for the 
g a F "AB 


Government 


In caſe of a ſole Cor. 
Poration, no Chattel 
ſhall go in Succeſſion. 


But Executors or Ad- 
miniſtrators muſt have 


them. 


But otherwiſe of a 
Dean and Chapter, or 
other Corporation ag- 


gregate. 


The Succeſſor, and not 
the Predeceſſor's Execu- 
tors, ſhall have the Sc. 
fa. upon a Judgment in 
Debt. 


Suit is given to th 
by the Preſident for the 


of the City. 5 Mod.*3 20. 


In caſe of a ſole Corporation, be it by Charter 
or Preſcription, as Biſhop, Parſon, Vicar, Maſter 
of an Hoſpital, c. No Chattel either in Adion 
or Poſſeſſion ſhall go in Succeſſion, but the Exe. 
cutors will have them. But in Caſe of a Corporation 
aggregate, as Dean and Chapter, Mayor and Com. 
monalty, Cc. it is otherwiſe z for they in Judt. 
ment of Law never die. 4 Rep. 65. 4. —— 

The Preſident of the College of Phyſicians re- 
covered a Judgment and died before Execution, 
and his Succeſſor ſued out a Sci. facias upon it; and 
adjudg'd that he well might, and not the Execu- 
tors or Adminiſtrators of his Predeceſſor; for the 


e co by a private Statute, and is to be brought 
I 


me being, and the Law ſhall transfer the 


Duty to the Succeſſor. Cro. Jac. 159. pl 13. 8 


What Corporations 
may command without 
Writing, ind what not. 


A Deviſe of Land to 


a Corporation by the 
Maſter of the Corpora- 
tion is void, and why. 


The Corporation ſhall 
be anſwerable for their 
Officer. 


How 4 Corporation 
muſt prefcribe, 


4 


A Cozpozation which hath a Head may make a 
perſonal Command without Writing, but a Cot- 
poration aggregate without a Head cannot. Lain. 
Er | 

Jt was the Opinion of ſeveral learned Lawyers, 
that if the Maſter or Preſident of a College de- 
viſes Land to his College and dies, the Deviſe is 
void; becauſe at the time the Deviſe ſhould take 


effect it is without an Head, and an imperteQ 


Body. 4 Leon. Caſe 346. 


I the common Officer of the Town doth any 


thing for their common Uſe, it is all the Reaſon 
that the Town be anſwerable for it. 1 Leon. Caſe 215: 
A Coꝛpoꝛation muſt preſcribe in his Predeceſſors, 

not in himſelf. Cro. Fac. 673. pl. 5. 5 
N | d Gut 


D 


Deed. 


4 Gunt is made to a Corporation, and. deli- 
vered to a Stranger for their Uſe, and they 
te Coünterpart ; the Stranger had no- Letter of 
Attorney to receive it: But 
the ſeaſing of the Count 


Privileges do properly and only extend to the Tri- 


of ſuch Actions, the Cauſes whereof do ariſe 


to be puniſhed for it. See Latw. 1571, 1572. 


Uhere there is a Debt due to an old Corpora- 


tion, who are incorporated by a new Name, they 
ſhall recover this by their new Name. 3 Leu. 237. 


4 Rep. 87. b. 1 Saund. 344. Vide poſtea in this Head. 


a Cozpoꝛation may be known by two Names, 
ind a Grant made by either of their Names is 


good. Cro. El. 351. 


Lum. 519. 8 SP 
How the Election of Officers in Corporations 


ſhall be. 4 Rep. 77. b. 78. 


g Cowozation of Mayor and Aldermen are 
leſſors in an Ejectment, and the Demiſe in the 
Declaration is not mentioned to be by Deed; and 


ſealed. 


eld to be good; for 
t was as well as if 
they had made a Letter o Attorney for it: S 
Alf is the bringing of an Action upon it. Cro, El. 
ann 
not to be tried in Corporation · Courts; for their 


-How to ſue an old Corporation by a new Name. 


dd. 


4 of ID 3 
e Uſe of a 50 
tion is good: 2 


Y 

on 
3 = 
* 
„ 

to 

- 
A, 1 


80 is the ſealing of d 
Counterpart, or bring- 
ing an Action on it. 


| What Ations may be 
ried; in Corporation- 
Courts, and What not. 


particular Jurisdiction to encroach upon the Common Law. And how. 


The new Corporati · 
on may ſue for a Debt 
to the old, — © 


A Corporation may 
be known by two Names. 


How to fue an old 
Corporation by a new 
Name. 

Of Elections of Mem- 
bers in Corporation. 


A Demiſe in an Bjet. 
ment by a Corporation, 
and held good ſans Deed, 


this was aſſigtrd for Error: But the Court would not allow it, being 


after Verdict. Patrick and Bull. Mich. 8 J. 

A Copoꝛation ſeals a Bond ; two of their Mem- 
bers ſign it. The Corporation is diſſolved. The 
particular Perſons are not obliged by it. 1 Lev. 
237. | 


The Deed of a Corporation need not be deli- 


vered, as the Deed of a natural Perſon; for the 
putting of the Common Seal gives Perfection to- 
it. Dav. Rep. 44. 4. : | el 

d Copontion cannot be a Truſtee, or jointly 
ſeized with another. 2 Lev. 12. Tu 

4 Pꝛomiſe to a Corporation is good without 
2 Lev. 252. 3 


Where Miſnomer of a Corporation in a Grant, 
ſhall not hurt the Grant. 


It Rep. from 18. b. to 22. ö. of 
Miſnomer of a Corporation in an Act of Parlia- 


ment, when the expreſs Intent appears, ſhal} not 
avoid the Act no more than in a mel O. Rep. 57. b. 


3 Rep. from 73, to 76. 


Corporation ſeals a 
Bond; two of their 
Members ſign it, The 
Corporation is diſſolved. 
The two Perſons are not 
oblig'd. 


The Deed of a Cor- 
poration needs only Seal. 
ing, no Delivery. 


Cannot be a Truſtee, 
or Jointly ſeized. 


A Promiſe to a Cor- 
Poration good ſans Deed. 


Where the Miſnomer 
of a Corporation in a 
Grant will not hurt it, 


Miſnomer of a Cor. 
poration in au Act of 
Parliament, or Will. 
ſhall not hurt. 


The 
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Mimomer of a Corp. 


An” &td Corpdration 
incorporated by a new 
Name,, the new ſhall 
enjoy the old Privileges. 


The old Privileges 
continue to the new Cor- 
porations. 


moſt of the Corporations in Exgland have taken new Charters, but 
werd antient Corporations before. Raye. 439. | 
Fg r for a Corporation, 


An Attorney or Bailiff 
cannot appear for a 
Corporation without a 
Warrant. f 

How ere&ed Corpo- 
rations for Charity may 


be confirmed. 


Inſtruktichs how to 
be eſtabliſned. 


. 


Reſolutions of certain 
Opinions relating hereto. 


All Eleftions, Grants, 
and Leaſes of Corporati- 
ons {hall be made by the 
more Voices, and not 
by the Founders Sta- 
tutes, or Oaths impoſed 
upon the Electors. 

33 N. 8. tap. 27. 


withſtanding any 
the contrary; but 


to the Courſe of the Common Law. 


new Name, yet . 
Privileges that the old Corporation h 


Copaation. 

Ede Caſe of the Mayor and Rargeſſas of 7,,, 
uport the Miſnomer of a sten in a Bond 
and gil that could be ſaid Pro and ( therenpon. 
10 Rep. from 123. J. to 126. 5. 


Att ancient Corporation is incorporated 
their new Body (ball enjoy FA, 


id. 4 Bo. 

37. b. Vide ante. 4 | 4 
A new Charter doth not merge or extingyiq 
any of the antient Privileges of the old Corpors. 
tion z but the ne.] Corporation may uſe them 33 
before; otherwiſe it would be miſchievous ; por 


An Atttorney cannot appea 
nor a Bailiff in an Aſſize, without a Warrant yn. 
der the Corporation-Seal. 1 Plow, 9911. 

How and in what Manner Corporations, erec- 
ted heretofore for Works of Piety and Charit, 
may be confirmed. - 10 Rep. from 23, to 34. 

Jnſfrufions how thoſe which ſhall hereafter he 
erected, ſhall be ſo eſtabliſhed, that no Exceptions 
— be taken to them. 16id. Vide Title Charitable 

£9. Tie Ba | 

The Reſolations of certain Opinions or Queſt- 
ons, which might have diſturbed the Quiet of the 
Law in thoſe Points. Vid. 3 

All Aſſents, Elections, Grants and Leaſes made 
by the Dean, Warden, Provoſt, Maſter, Preſident 
or other Governour of any Cathedral, Hoſpital, 


College or other Corporation whatſoever, with ſe 
the Conſent of the major Part of their Chapter, | 
Fellows, or Brethren, ſhall ſtand and be good, not- re 
Order or Statute, or Oath made by the Founder to Ri 

th 


the Election ſhall be by the more Voices, according 


* Ss * * 
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Certiozari. | 
Damages. 

See; Err. 

Executoꝛs. 

Statute. 


Diffs are, Expenſe litis, recovered by the Coſts, aid. 
_* Plaintiff, together with his Damages; 3 
and the (ow Dampna includes re the Coſts, as it is in 


the Entry of Judgments. Where the Jury give Dama- 
geg and Coſts, the Entry fs quæ quidam Dampna, viz. the Damages 
and Coſts together, in toto ſe attingunt ad, &c, Alſo the Defendant 
— his Coſts where the Plaintiff is nonſuited, oꝛ a Uerdic fo 


No Coſts onght to be paid for the putting off Xo Cofts for putting 
ofa Trial, whe no Fault was in the Party againſt 8 
whom it is moved; For Coſts are only to be paid ty. 
by ſuch Perſons which by their Occaſion have cau- 
ſed the other Party to have been at extraordinary Charges. 

Trin. 1657, by Ghn Chief Juſtice : If a Refe- , 3 
rence be made to the Secondary, and he makes his fact b0 4 bieter e 
Report ; if one of the Parties be not ſatisfied with confirms his firſt Report, 
the Maſter's Report, but the ſame Matter is again <x*mPlary Colts ſtall be 
at the Importunity of one of them, referred to the 
Maſter ; here, if the firſt Report ſhall be confirmed by the ſecond, the 
Court will make ſuch vexatious Perſon pay exemplary Coſts for his 
Vexation and Delay. 5 
_ If a Juror be withdrawn (upon a Trial) by the If a Juror be with- 
Conſent of the Plaintiff and Nefendant, they hal] "ops. Meng We 
pay the Coſts of the Jury equally between them: pay the Coſts equally be- 
Trin. 22 Car. B. R. For if one of the Parties (alone) “een them. 
ſhould pay the Coſts upon bringing the Iſſue (again) 
to be tried by the ſame Jury, as the Courſe. is ſo to do, it would be 
a ſufficient Matter for him that did not join 4n paying the Coſts, to 
challenge the Jury for Favour to him that did pay the Coſts, in re- 
gard of the Money received of one Party only, which may move 
them to favour that Party more than the other from whom they re- 


ceived nothing. 


By 


336 Coſts and Charges. 
In an Action ſor By the Statute of 21 Jac. If the Plaintiff jn 
. Words, if under d. an Action upon the Caſe for Words doth 
Damages are given, | not 
Plaintiff ſhall recover recover 40s. Damages, or more, he ſhall have no 


no more Coſts than Da- more Coſts than Damages. 
mages. | | 


| 5 $i. b | —_— 

Where plaintiff Mali 75 That in .an i ; "of ſpas. Vi G. armir 
1. Dema- brofight for 20 ng bis Goods, the Plainiif 
2 ſhall have his ordinary Coſts tho“ the Damages be 
under 40 s. for that the Statute 1 and 23 Car. 2, reaches only to 
ſuch Actions in which the Freehold may come in Debate, Raym, 48, 
488. | ane "yy 

| . . . . - Coſts paid by the Sollicitor or . Attorney in 
„„ — Cots ir Ejectment, for By Fees of the Leſſor. 2 bs 66, 


Leſſor he inſufficient. 
When morgCofts than, 


& 
-_ 


Tahen in Cauſes in Inferior Courts, removed in- 


Damages n Cane r to the King's-Bench, more Coſts than Damages, 
Courts. notwithſtauding the new Statute, and when not. 


| 2 Lev. 124. 5 
Executor non-ſuited An Executor non - ſuited upon an Account with 
Cf moll pay 50 Colt. himſelf, ſhall pay no Coſts. Bid. 165. 
| Where more Coſts FJuſfttfication in Treſpaſs for a way, Rep! extra 
_ after the jam, and Iſſue thereupon : More Coſts than Dx 
*  ***..,, © mages after the Statute Car, 2. Did. 234. 
Where no double Cate againſt a Mayor, for refuſing. his Vote 
Coſts upon Stat. Jar. . at the Election of a new Mayor, and the Plaintiff 
non - ſuited, ſhall not pay double Coſts upon the 
hs _ "Statute Fac. 1. Ibid. 250. 5 
Taxing of Coſts is The taxing of Coſts is the Act of the Court, 
WWW they be taxed by the Secondary of the 
| Office, Mich. 22 Car. B. R. For the Secondary is 
but the Officer of the Court, deputed by the Court for ſuch Purpoſes; 
and therefore the Court may alter the Coſts taxed if they ſee Cauke, 
but in ordinary Caſes they uſe not to do it. 8 
Court win male o And the Caſe of Style and Atwood, Paſch, 1656. 
Rufe pre will Ma di. B. S. upon a Motion made to · moderate Coſts tar- 
miniſh Coſts taxed by ed by. Herne Secondary, Glyn Chief Juſtice ſaid, 
the Secondary. 0 That he had ſometimes moved to increaſe Coſts, 
; and ſometimes to diminiſh Coſts taxed by the Of. 
ficer of the Court, but could never have his Motion granted, and 
therefore would make no Rule here. A's | 
a . . Coſts more than ordinary onght not to be tax- 
lnary, Caſts ought not ed until the Attorneys on both Sides be heard for 
to bs taxed. their Clients before the Secondary, and ſome Aff- 
1 davit produc'd for that Purpoſe. Mich. 22 Car: 
B. R. Except it be where either of the Attorneys doth neglect to ap- 
pear before the Secondary, having due Notice thereof; and then it 
_—_ preſumed he hath nothing to ſay for his Client in Mitigation 
OI Colts. * * 


ri 


. Coſts and Charges. | 
an Indiftment, taken za any Coimyy - be - Were 36 Lodi 

removed by Certjorare dars tho Mine N ant brought 8 
the Court be moved, "that zt way Lerſene back tn. his; Got wn 
ie into the County where it was taken, 2nd Foe ple be remo — 
ir the Court (upon good Cauſe ſhewn) do order _ 
t accordingly ; it ſhall be removed back again at hi Chats wie at 

fired it to be remoyed. Mich. 22 Car. B. R. For it ſh | F 
that the removing of it is for his Beneſit aud Eaſe all be intended, 
» Reaſon be ſhonld bear the Charge thereof. 3 and therefore it 

upon a Trial the Plaintiff 1 
ſuit, the Defendant muſt pay the , 0 wich 5 —— — — 
afterwards allowed him in Coſts. Mz. 0 ae which is 
B. R. For it is intended he receiveth a Benefit b S l l 
the Nonſuit. Qui ſentit commodum ſetire"debet . 17 

Jf there be ſuch a Fault in the entring of a 1 
ſpecial Verdict, that it muſt be amended, the Plain- Coſts for amending a 
tiff or Defendant, who was the occaſion of makin For ing ſpecial Verdi, 

the Fault, muſt pay the Coſts for the ambading 'was the G den rhe 
0 Tc | F 
. Car. BR if it be ſuch a Fault that _— 5 
expended to ame j ie bm n 
"x 2 4 ſhould pay for TENT 2 ne Reon, that ths 
H a Trial at the Bar be put off in oY 
the Plaintiff or Defendant, Fig the — K er of, the "Parry 
was not the Cauſe of putting it off, be compelled be peer Yana ear | 
by putting it off to keep his Witneſſes in Town Party's Charge of wind | 
he that cauſed the Trial to be put off, | ſhall » ing his Witneſſes . 
ſuch Coſts for keeping them in Town as all — | 
EY by go. 3 Hill. 22 Car. B. R 

he is ih fuch Caſes to be Mode two bent Dare 
Things: may indifferently be carried — rib both Partics, that 

Coffs are not to be allowed for unreaſonable Cofts not al 
Motions, but only for ſuch as the Party was ne- l — 
13 12 _ 6 the Courſe of the Court. 

. + I's For e LAW AS 1 | | . 
neither will it countenance thoſe which do a "> 
 Atbitratozs are to make the Writings touching Arbitrators make 
their Arbitrament, at their own proper Coſts ; and ting of Award at 
7 It 1 55 award, that the Parties that . ubmit⸗ 9 

0 | 
the Award, ſhall pay for them. Paſch. 23 Car. B. R. For this 


is no Part of the Submiſſion, but a Charge that ariſeth after it, and 


which the Arbitrators have taken u 
pon themſelves. 
Where the Judges of the Court do defire to Plaintiff and Defen- 


dant muſt join in the 


bave Books in the Cauſe de 1 
vi depending before th 
hed af of the Matter in 5 the . 1 1 
5 efendant ought to join in the making of 

. 8 Trin. 2 3 Car. B. R. For they 4 to be 
they ſhould 4 oo Us and therefore it 1s reaſona ble . 
Couclufion. IT I bringing of the ſame to 2 
PE It 


„386% ces and Charges. 


l „Tte Court ger, ne. It is che Courſe af the Court to refer the taring 
; — tha yr” 2 of the Caſts to the Secondary of the Office, and 
no ſpecial Rule therein. Hot to mal any ſpecial Rules for ſuch Matters 
Pap; MW Ut! Mich. 24Gar. B. R. vIiz. in ordina Caſes; hut in | 
beſt, 


er: 


extraordinary the Court will ſometimes make a Rule for it. Va 
Nuo Coſts are to be allowed upon a Replea 
No Coſts on à Replea- Mob. 23 Car. B. R. For both the Parties were 


. 


E ed, and neither Party ought to have Coſts of the other.. 


If Deſendant in a Sci. l l * * ＋ | 
fa. appears and pleads pearL,and, pleads co Wee, ne wy Foe and Judg. 
to Ilfue, and Verdict ment is, had for the Plaintiff, here he ſhall rec. 
and 4 on go ver no Coſts nor Damage; there being no Coſts 
n — * Coſts 3 ſo like - Or Damage prayed in the Writ; nor can be b 
wiſe if verdikt for the Law, neither is the ſame given by any Statute, ſo 
Defendaat. ; * like wiſe it is if there be a Verdict for the Defendant, 
Alſo where the Juds- Alſa where Judgment is arreſted after a Verdid 
mar is arreſted, ;. thes nil de no Colts path = 
=” _ Jury need not give It is not neceſſary that the Jury ſhould give Coſts 
| Selbe Cant. et but they may leave it to the Court to do it. Mil, 
EY 23 Car. B. R. For the Court is beſt able to judge 
3 - 1 what Coſts are fit to n TP 
Upon a Judgmenton Ni! {[pon'a Judgment upon a Wibil dicit in Debt 
nn 2 7 will give Coſts and Damages. Trin. 24, 
ri u 4 i dal ver- f 7 : | f A 4 ä a N L 7 | 1 
di in Replevin Coſts . Ik there be a ſpecial Verdict found in a Reple- 
dall likewiſe be given. vin, where the Avowry is for Damage - feaſant or 
Rent, the Coſts and Damages ſhall be given either 
againſt the Replevier or againſt the Avowant. , Paſch. 24 Car. B. N. 
Upon Judgment given upon Argument upon the Matter in Law. 
. The Secondary oor. , The Court will not order any thing concern- 
der the Increating or ing the Increaſing or Mitigation: of Coſts, but the 
Mitigation of Coſtss Parties are to attend the Secondary in it, and to 


— <1 * N CL 


4 +... abide by his Order. 13 Nov. 1650. B. S. Except 
it be in extraordinary Caſes; and there the Court is to be moved, 
And is to direct the Secondary 3 for he is not to vary from the ordi- 
nary Rules of proceeding without the expreſs Direction and Rule 
of the Court. Fa] i BY 

„ enn , * Mf a Juror appear upon a Trial which is to 
bjaty ares; i * at the Bar, and the Jury is adjourned, and he 
kor do not appear at the doth not again appear at the Day of Adjournment, 
| N he ſhall have no Charges allowed him for bis for- 
ges. 5 mer Appearance. 2 Mai, 1651, B. S. For his former 
| | ppearance was to no Purpoſe, nor is beneficial 


_ | Leffor of Phintiff to ſummoned ſatisfied. 5 1 
_pay Coſts in an Aion By Gh Chief Juſtice, Paſcb. 1658. it was ſaid, 
de for Defendant. hat it is the Courſe of the Court of Common 
x Pleas to make the Leſſor of the Plaintiff in an 
Action of Treſpaſs and Ejectment to pay the 
. Coſts of the Suit, if it go againſt the Plaintiff; and therefore px 
I ma 


- | | a | — : 
; der. 1 Fault, to ſuffer ſuch an inſufficient Iſſue to be To 


Dio hikewiſe if the Defendant in a Scir e facias ap- 


to any Body; nor is the End for which he was 


* : r 
* * 
1 * 54 3 Coſts and Eharges. 


made it a Rule that it ſhould be ſo in this Court, which is now ge- 
89 ed, and there is a particular Clauſe in t - 
and Ouſter for that Purpoſe. 
hat it is enadted by the late Act for 
That for the preventing great 
Vexation; from ſuing out defeQive Writs of Error, 
that upon the quaſhing any Writ of Error, to 


nerally obſervec 
ro confeſs/Leaſs, Entry 
Amendments, 


339 


the general Rule 
Mich. I3 Car. -* 


Cofts ſhall be given 
_— out defective 
Writs Errors 


3 8 


be ſued out for Variance: from the Original Record, or other Defect, 

the Defendants in ſuch Error, ſhall recover againſt the Plaintiff or 

Plaintiffs 1 Tp ſuch Writ, his Coſts as he ſhould have had if 
' 


thei: Judgment 
2 * Writ of Error to reverſe a Common Re- 
covety where Judgment was affirmed, no Coſts to 
be given, becauſe no Delay of Execution. Naym. 
t the Common Law there was no Coſts in a 
Writ of Error. Did. 135. ne 
No Coſts in a Writ of Error, if none in the 
Original Action. x Lev. 146. Vide poſten. 
Coſts for the Defendant given at the Diſcretion 
of the Court where the Plaintift was nonſuited, 
becauſe the Declaration upon the Ni pris Roll 
varied from the Plea Roll, ec. 1bid. 38. 
No Coſts of * are recoverable in an Action 
of Waſte. 2 Saund. 2577. ad 1; : 
"a. if Coſts of Suit be given by the Jury, 
where they are not recoverable z yet the Court 
wilt give Judgment nullo habito reſpectu to the Coſts, 


\ 


altho* the Party does not releaſe them. 


. . 
* 
* 1 


here double Coſts for ſuing in the Court of 


Admiralty for a thing done upon the Land. Lid. 
" When there ſhall be Coſts in a Prohibition. 


TEST. > .': 7 1 j4 
f When for Amendment after Error brought. 
nden ng My 


When in Dower. Ibid. 277. 
Gaben in a popular Action. Ibid. 274. 

MUhen in a Marrantia Charte. Ibid. 322. 

The firſt Statute: which gave the Deferidant Coſts 
if a Verdict was found for him was Marib. cap. 6. 


2 Inſt. 112. 


o 


The Defendant in the Action, who is Plaintiff 


in the Errors, ſhall on Affirmance of a Judgment 
upon a Writ of Error pay double Coſts. Stat. 13 
(ar. 2. cap. 2. ſeck. 10. FAY | 


d been affirmed, and to be recovered in the ſame 


No Cofts if Judgment 
be affirmed in a Writ of 
Error to reverſe a Com- 
mon Recovery. 


At Common Law, no 
Ooſts in a Writ of Error. 


Alſo if none in the 
Original Action. | 


Diſcretiona Cofts 
where Plaintiff was non- 
ſuited upon a Variance 
in the. Niſ prius and 
Plea-Roll. | 


No Coſts in Action 
of Waſte, 

„ Tho' Cofts be given 
by a Jury, where not re- 


-coverable, yet the Court 


wilt give Judgment. 


| Doubſe/Coftsfor ſuirg 
in the Admiralty for 


Things done upon Land. 


Where Cofts 
Prohibition. 


For Amendment after 
Error brought, 


Ia Dower. 
In a popular Action. 
In a Warrantia Charte. 


The firſt Stat. which 
ave theDefendantCofts. 
tat. of Marib. cap 6. 


Double Cofts upon a 
Judgment affirmed. 


in a 


13 CAr.2.cap,2, Sctt.10, 


? 


3480 4 
1 


14 


W 3 h. 7. tap. 10. 
. ; _ 
Nor where judgment 
is for 4 
the Plaintiff brings 2 


Judgment is affirmed. 
K WH 


Nor where à Wyit of 
Error is brought upon 


a Judgment in a real 
* 


Executor or Admini- 


ftrator ſhall pay no Coſts 
upon Judgment affirmgd- 


But ſhall pay Cofts 
upon an Action accrued 
in their own Time. 


Time, and he may bring. it in his own Name, without naming of | 


himſelf Executor. 
Purpoſe. and Gro. 


And where not- | 


Knowledge he 


ed bete it is not r diluiane Excrnt 


Writ of Error, and the Ełror ug 


Coſts and Charges. 

N00 Gifts ſhall be given upon a Judgment affirm. 
dani ; for if 
Execution were executed beford the Writ of Er. 
ror there; ſhall be ho Oft by gi H. 7. izep. to., Ge, 
Jas, 636. f. 3. See Title Err 1 17 11 
Meither ſhall any Coſts be given where there ig 
a Judgment for the Defendant; and à Writ of 
by the Plaintiff; -arid the judgment 
affirmed 3 for it is out of the Stat. 
Ce. 404. pl. 10. 
Nat where a Writ of Error is brought upon 
a Judgment in a real Action; becauſe there was 
no Coſts nor Damages recovered in the firſt Adi. 
on, ſo there was no Delay of Exechtion, but only 

for the Land. Co. Car. 423. pl. 15. 


of Error, and Judgment is affirmed againſt him, 
he ſhall not pay Coſts : Becauſe it is in Auter Droit. 
3 Lev. 375. e 

But if an Executor bring Trover for a Conver- 
ſion in his own Time, and be nonſuited, he ſhall 
pay Coſts: Becauſe the Action accrued in his own 


Jac. 2. 3 Lev. 60. See a Caſe in Telverton to this 
er. 219. pl. 3. 1 Ventr. 92. But where an Admini- 
ſtrator brings Debt upon Band, and the Defendant 
pleads Payment to himſelf, and proves it, and mo- 


ved that he ſhopld 6: W becauſe of his on 
had no Cauſe of Action. « 


contra. Becauſe there he 


muſt name himſelf Executor, or Adminiftrator, which in Trover he 
need not upon a Converſion in his own time. 1 Ventr. 92. 


And where he ſhall 
nor. 


An Executor ſhall pay 
no Coſts, tho' the Acti- 
on was brought upon 
his own Poſſeſſion. 


Cofts tax'd for the 
Defendant upon a Trial 
of Errors in Fact. 


Stat. 3H. 7. tap. 10, 


No Cofts where a 
Verdict is upon a Releaſe 
of Errors, and why. 


But an Executor bronght an 4 ft u 
a Promiſe made to himſelf, and was Sek 
ſhall not pay Coſts : Becaufe if he had recovered, 
it ſhould have been Aſſets. 5 V. & M. B. R. 
2 Lev. 165. | EY 

CUhere a Plaintiff Executor brings an Action up- 


on his own Poſſeſſion and is nonſuited, yet he 


ſhall pay no Coſts. Cro. Car. 29. pl., 3 Latch 220. 

Con. See before contra. 
_ Erro2 in Fact was tried, and a Verdict for th 

Defendant in the Errors, and Coſts were ordered 


2 
to be taxed by the Stat. 3 H. cap. 10. Occafione dir 
litions Brel ;- bath n 


Where the Defendant in Errors pleads a le- 
leaſe of Errors, and a Verdict is found for him, he 
ſhall have no Coſts, for that the Judgment is not 


to be affirmed : But the Judgment is, That the Plaintiff in the Error 
ſhall be barred of his Writ of Error; for here was neither Nonlvit, 


3. 


Diſcon- 


of 3 H. . ch. 10 


Ik an Executor or Adminiſtrator bring a Writ 


Coſts and Chatges. 1 
Diſcontinuance, or Judgment affirmed, :as the Sta- s 
tute of 3 H. 7. cap. 10. requires. 3 . f. cab. 10. 
dn Attachment lies againſt. the Party that re- Wbere Attachment 
fuſeth to pay Coſts, which are taxed by the! Ma- — for Non- gar of 
ter of the Office,” upon a Rule! of Court made for 
Payment of Coſts; after a Demand made by the Party, or ſome 
Perſon. authotized by him, and Refuſal of Payment, 41 Affidavit 
made thereof. For it is 2 Contempe: of the _— not to obey the 


Rules thereof.. „ 


Jf upon a Trial the Plaintiff be bortd ·0 be Action lies againſt 
Witneſſes, who did not 


nonſuit, Hecauſe his Witneſſes did not a r., he 
may by Action recover 101. together wich: ar 
further Recompence to the Party grieved, as by the Diſcretion of the 
Court, out of which the Subpena iſſued, according to the Loſs and 
Hindrance ſuſtained: by the Part Bl who protumd ſuch Proceſs, hall be 
allowed, by the — of 5 Ez. I. 9. n 12. 

See _ CURR. Jos | 

By the Statute of 22 & 23 Cur. 2. ca 7a. 1 

it is enacted, That in all Actions to . 2 ** me b of Ti 
the Courts of Weſtminfter-Hall, of Treſpaſs; Allault, and other Pertoral Aft 


ons, Where'the Jud 
and Battery, and other perſonal Action, wherein cher rial Manecke 


the Judge at the Trial of the Cauſe fhall not find, nthe Record, That the 
Aſſault and Battery was 


and certifie under his Hand upon the Back oh: the vel rover, or Title of 
Record, that an Aſſault and Battery was ſufficient- the Land in Queſtion. | 
ly p roved; or that the Freehold; or Title of the I. the Joy & fad OT 
Lana in the Declaration, was chiefly. in Queſtion ; recover Cd Col 
the Plaintiff in ſuch Action, in caſe the Jury ſhall ' „2 & Tar 2.905. 
ind the Damages to be under 40 f. ſhall not reco- Sea 1.01 
= or obtain more Coſts of Suit, than the W mall amount 
unto. ot 7 
But now by the Statute of: 8 G. 9 W. cab 10. By another at * 
it is enacted, That in all Actions of Treſpaſs. to be 1a N Trec 
brought in any of the Courts at Weſtminſter where: ſhall 1 
in at the Trial it ſhall appear, and be certified by that che fame was wilfol 
| the Judge under his Hand upon the Poſtea, that . 58 
the Freſpaſs whereupon. the Defendant was found 8 & 9 dl. 2 | 
py, 5 — and 22 he ſhall . 2 
ave his full Coſts. See Poſtez upon the Statute of 4 & + 8 For 
Amendment of the Law. 4 45 5 C * oF 


Jt is at the Defendant's Election, if the Plaintiff Welk the Plant 
do amend his Declaration, either to accept of Coſts may. amend bi bis Declara- 


and to plead, or elſe to refuſe Coſts, and to im- 

pale unto the next Term, and not to plead. (Mich. 22 Car. 1. B. R) 
The Defendant upon ſach Amendment is 4 have Coſts, becauſe there- 
by he may have Oocaſion to take new Advice of Counſel what to plead. 
| take it to be abſolutely neceſſary for the Plaintiff, - 

after his Amendment of his Declaration, to give a e che Plant 
new Rule to plead, and to call upon the'Defen- ment. 

dant for his Plea, and do not think that * can be Jaſtifably 


ſgned without it. 
4 5 The 


5 Elz ang Set. 12. 


— . oe wo Gf om wes - 
— 


/*The Defendant ſhall It the Defendant hath Judgment upon à De- 


* 


342. Ceoiſts and Charges. 


| The Defendant ſhall have Coſts: in Treſpag 
. Ejectment, or any Action where the Plaintiff — 
where the Pla intiff mall have them. 4 Jac. I. cap. 3. See 23 H. 8. cap. 15. 
have them, , zj, the Title whereof" is. That the Plaintiff being non. 
2%: 8. tap. 77 ſuited, hall yield Damages to the Defendant in 
Actions perſonal by the Diſcretion of the Juſtice, - 
To Coſts tk rec No Colts ſhall be recovered againſt the King or 
vered againſt the Hug. any. Perſon in whoſe Names any Recognizances, 
24 9.8. cap. 83. Bonds, Indentures or Specialties have been taken 
ik to the King's UſeeG. a 


hive his Coſts upon 2 1 | KM. = 

Demurrer, by the Sta. murrer, he ſhall Have his Coſts, by the Statute of 
rn 86 * ˙9 V. cap. 10. 14 2108 70 189 

; 8 & 9 Ku. tap. ier antes et dee N 2117. > V. 

-- Where: ſome bf: che | In all Actions of Treſpaſs, Aſſault, Falſe Impri- 

Defendants are found ſonment, or Ejectment, bronght againſt ſeveral 


— ov.” en Defendants, if any of them be fonnd Not guilty, 


ence.of ß 


8.8 9 W-3, cap, 10. he: ſhall have his-Colts, per Stat. 8 & g V. 3. c. 10. 


Bed. i. „ - e e ee Ni 354 2 41 
Where Cofts ſhall! be So upon all Suits upon Sei F and Prohibition, 
recovered upon . J. the. Plaintiff obtaining a Judgment, or any Award 
ah in a Prontbitian. of Execution after Plea pleaded, or Demurer 
Ioinad therein. ſhall recover his Coſts of Suit. And 
ang alpit, Diſcontinue if the Plaintiff ſnall become Nonſuit, or ſuffer a 
NCe, erdict. * * "of . . . 

WO, 4 Diſcontinuance, or a Verdict paſs againſt him, the 
Defendant ſhall recover his Coſts. But upon a Demurrer to a Plea to 
a Sci F upon this Statate againſt an Adminiſtratrix upon an inter- 
locutory Judgment, Suare dampna Aſſideri non debent, where ſhe plead- 


ed a ſpecial Plea and Judgment againſt her, it was held that ſhe ſhall 
not pay any Coſts, Smith and Harmer. 3. Anne. 


; Wat 10 11 It is a Rule, that where the Plaintiff ſhall have 
Where the Plainti? his Coſts if he recover againſt the Defendant, the 


* ſhall have his Cofts, the 


Defendant ſhaft have his, Defendant (hall have. his Coſts if the Plaintiff be | 
ey — org Nonſuit, or recovers a Verdict againſt him (unleſs 
" in caſe of Executors or Adminiſtrators.) 
Where Cofts ſhall be Mow where a-Statute gives a. Penalty certain, 
ky wget as an Ation and gives an Action of Debt for it, there if the De- 
fendant doth: not pay it upon Demand, but forceth 
the Party to a Suit, and he recovers, he ſhall recover his Coſts : Be- 
cauſe he did not pay the Duty due by the Statute upon Demand. Cr. 
Cl. 359. $8.4. 360. 00 ton 07 7977 1 ie 
Mo Cabs where the. where the Duty is uncertain, as to recover 
Duty is uncertain, as treble Damages for Waſte, or upon the Statute, 
treble Damages, Gr. for not ſetting forth of Tithes ; there the Duty be- 
ing uncertain, the Statute intended to give the treble Value only, and 
ot any Coſts. Cro. Car. 559, 560. 1 Rol. Abr. 516, 517. pl. 5. 10 Rep. 
116. | Poſtea hoc Titulo, & Cro. Fac. 70. pl. 12. i 
ene the Calls tall... This is only in ſuch Caſes where Coſts were al- 
pe Vosbie 0 Coffs hal lowed in Actions before theſe Statutes, for there 


and where not. the Plaintiff's Coſts ſhall be doubled or trebled 
302 3 + we 


. 
- 


— „ 
— vo 


* 


vell-as the Damages; but where the Statute, makes a new Law, where 

no Coſts were given, before, there the Plaintiff ſhall have only tle 

double or N el and no Colts, See 2 Inf. 299. wr 8 
Coffs ſhall be paid unon a Recovery upon an e gan be ct 

att of Parliament, , where, only a ſingle, Sum is eber 2, d pines a 

given. 3 en u 75 0 ene | fingleSum, - "A 
Cdhere an Action upon the Statute is given to 

the Plaintiff, there if he recovers, he ſhall have gives whe Agtion te che 


Coſts. | But no, Coſts ſhall be recovered in a popn- Plaintiff, be ſhall hare. 


95 6 L een Coſts; but none in 2 
lar Action, be the Sum forfeited certain or uncer. Colt 7 bat none 1 2 
ain, unleſs given by the Statute particularly. 5 V. 45 1 0 GY A 
& M. B. R. Latw. 201.3 Led. 375. See 1 Keb. 549. * 


The Statute of 2 V. &. M. cap. 5. for Diſtreſs for -. Where Treble Dame- 
wy ſays, That upon a Reſcous the Plaintiff mall Parade ſhall be: 
recover treble Damages and Coſts ; the Coſts ſhall 2 Ty. & P. cap. 3. 
be treble as well as the Damages; but, ſays the _ _ oo 
Court, in a reaſonable Manner. 6 Vs. B. - 

In Actions of Waſte and Debt for not ſetting - where Cofts in Waſte 
forth of Tithes, where the ſingle Damages, or Va- and Pebt for Tithes. 
lue found by the Jury, doth not exceed twenty | 
Nobles, the Plaintiff ſhall have his Coſts, per Stat, © 
8&9. V. z. cap. 10. But if they exceed that Sum,, g 8. ꝙ xu. 3. tap. 10. 
then there is no Coſts, for then the Matter is purely Single or double. | 
25 it ſtood before that Statue. ee T od ects. - 

Alſo in a Quare Impedit there are no Coſts reco- No Coſts in a Quare 
mimi, rr 
At the Common Law before the Statute of Glou- Where Damages are 
eſter. 6 E. 1; cap. 1. a Man ſhould not recover Da- f&overable, by the Sta- 
mages in a real Action, as in Ael, Beſaze!, Coſiuage, Gluwfter, and of Arts. 
Mee de Novel Diſſeiſin againſt the Feoffee of the BY _ 
Diſeiſor, . Mortd'anceftor, &c.. nor in Dower, before go. Title Pamanes., 
the Statute of Merton. But in mixt Actions, ass 
Alze, Entry in Nature of Aſſize, &c. or. in perſonal Actions, as in 
Treſpaſs, Cc. he ſhould. And where it is ſaid, That in all Caſes 
where the Plaintiff recovers Damages, he ſhall recover his Coſts, muſt 
be intended in all Caſes where Damages were recoverable before, or 
by the Statute of 6 Ed. 1. For where a Man before ; | 
or by the ſame. Statute recovered no Damages, if in. 1 42 
after wards another new Statute in a new Cale gives of Creation. 
Damages either ſingle, double or treble, the Plainti 
ſhall not recover his Coſts : Becauſe this is an Act 
of Creation, which gives a Recompence where there 
was none before. But otherwiſe it is in the Caſe + 
of an additional Act, which adds a greater Recom- dictend Act of an ad. 
pence than was given before, for there Damages 3 
and Coſts were given by the Common Law, but the Act increaſes 
tiem, and then the Plaintiff ſhall have his Coſts. Pilfold's Caſe, 


10 Rep. 116. 4. 2 Inſt. 288, 289. Fe 
$598 v 


9 L 
wo : x x 


Where Colts ſhall be 


given by the Statute of 


& 5 Anne, upon In- 
folfciency, of Demurrers, 
or Judge's Certificate 
upon Iſſue tried. 

4 & 5 Inn. tap. 


Coſts ſhall A 
ſaid Cauſe ſhall 


in Replevin had a 
be found againſt him. See Til 


8 & 9 We. cap. 10. 
$ are allo given to 


the 


So alſo upon the Plain- 
tiff's diſmiſſing of his Bill 
in Equity; or the Defen- 
dant's diſmiſſing of it for 
want of Proſecution. 


Who ſhall pay the Coſts. 


ä en in like Manner; unleſs ihe Jody 
certifie, That the Defendant, or 


endant in Brror, 
upon — of a Wor 
of Error 


Coſts and Charges. 


the Statute of 4 '& Anni it is ena 

« Th ſeveral Matters an be ty, 
Leave of the Court, and fbafl upon Demutrer 
joined be adjudged iniſifficient, Colts ſhall be Piven 

at the Diſcretion of the Court: Or Ha Verdi ſpall 
be found in any Iſſue in the Caife, for the Plain. 
tiff or Demandant, where ſeveral Pleas are pleaded, 
udge who tried the 


probable Caufe to plead ſach Matter, which ſhall 
tle Demurrer, and Title Pleas. See ante 


By the ſame Statute Coſts are given againſt the 
Plaintiff it Errors, for, Variation from the origihal 
Record;” br other Defett ; which Coſts ſhall be, a 
if the Judgment had been affirmed; 
nd by the ſame Statute, upon the Plaintiff's dil. 
miſfing of his Bill in Equity,or the Defendant's dif. 
miſſing of it for want of Proſecution, the Plaintif 
ſhall pe pay full Coſts, to be tax d by a Maſter: 

Tf one will give leave to anorher to ſue in his 
Name, he that grants the Leave ſhall pay the Coſts 
of the Suit, in caſe there be a Nonſuit, or a Ver- 


pended with the 


nant, or Plaintif 


dia againſt bim. (Bal. 22 Car. B. R.) For he is the Perſon upbn Re- 
cord, of whom the Law takes Notice; and the Court takes no Notice 
of the private Agreements between the Parties: Neither can Execution 
be made out againſt any other than the Perſon againſt whom the Judg- 
ment is, and the Coſts are recovered. 
Cats noon 3 flat Where a feigned Aion was ordered to be tried 
aftion. at the Aſſizes, upon an Iſſue directed by the Court 


of King's Bench upon a Matter in the Crown-0f- 


fice, and there was a Verdic for the Plaintiff; he ſhall thereupon have 
his Coſts. 1 Anne B. R. inter Still and Rogers. 
- Whether an Avovant Ao the Avowant for an . 1 in 2 


and Cofts in an Avowry, cap. 4. And 21 H. 1. c. 19. or either of A was 
ptog 2 he neſtion. Berkley and Croke, That he ſhould. 
7 h. 8. cap. 4. Jones, That he would not. But for Rent or Damage 


21 U. 8. cap. 19. Feaſant he ſhall ; and for what elſe, ſee the Sta- 


tutes, and Cro. Car. 332. pl. I. 335 534 1 
Title Dee, 1  -o | 


1 Covenant. 
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' Covenant is an Arenen mide 1 SO DA 5 

in CUriting between two oz mo2e bp Deed Covenant, whac. 

and ſealed by them, whereby each ol them N e 
is dound to the other to vertan cortam Ap I 

Covenants of his Part. | | powetÞ/ 1 


Jf one do covenant generally to levy a Fine of Covenant to levy 2 
certain Lands, he that doth thus covenant, is not Fc: * before Com: 
thereby bound to go before Commillioners autho- miſſioners to do it. , 
ized by a Dedimus to take this Fine to acknowledge | 
his — (Trin. 24 Car. B. R.) For it ſhall be intended he was to 
0 W the l Way, cb is not before Commiſſioners. h 

Alſo upon a Covenant to lev a Fine, the; Pap 
muſt bag his Writ of Covenant, and 4 Log orenantee muſt ren 
and Concord, a ng, 3 it to the 5 3 venantor before an Acti- 
fore an Act ion o Covenant will lie for relguag to 7 Pe. 9 * 

0 . ls 

Ma Leſſee for Yours covenant expect to repair oy yer repair a 
2 Houſe let unto him, and durin xp rely to rep ring 1 * Co- 
Houſe 3 is burned down, he is tied by the Law to venantor muſt new- duidd 
repair, or new-build it, whether it be burnt by 
Negligence or otherwife. (Mich, 1649. B. S.] For 
by his expreſs 8 he undert kes to Ungergo all Caſualties; ; but 
uy * ſo tied by a Covenant in kaw, neither is Tenant at Will fo 
0 ] ge , 

here + are Covenants 0 195 and Covenarits Thes Difference be- 
tedaratory ; .Covenants Sit ſerve to limit 2 — eig. 
and direct Utes, but Covenants « bligatory, as; for 
bet Enjoyment freed -and diſcharged: from all Incumbrances, Ge. 

all never be conſtrued to raiſe an Ute; but, t have an Adtion of 


ne 2 i Sid. 27 i K 2 10 mine {61 e 
ere⸗eber the Inte tel arties can be-cal-. 
fe out of the Deed. 'for the not doing or; daing | Where ſalon i 


of the Thing, Covenant will lis. Chanc. Rep. 294, 9 
| 4 T q Ch- 


Cobenant. 


346 


It will lie upon a A Covenant will lie upon a Bond; for i it provez 
Bond. an A ent. Chanc. Rep. 294. 


. Declaration i! in Co- A 1 is good without con. 
venant is good 1-30 cluding according to the uſual Form, &. fic now ye. 
the Repetition of & fc, nuit Conventionem in hoc, ec. For there being 2 


G. h . . 74 25 there need not be any 
ion. 
How to declare and 10 0 A cer he had lawful Right and 


aſſign aBreach upon c Eſtate to let; and aſſigned for Breach, that he had 
cool ie to not Right nor lawful Eſtate to let, & fie, Ge. and 
5 moved, that the Breach was too general: For he 

| bath not ſhewn that the Leſſor had not. any Right, 

ics that a Stranger had evicted him by Title. (Aria. 

Lp» may The Covenant 'being 7 eneral, the Breach may be 
be aGgned as general as aſſigned as general as the Covenant; but the Phan. 
the Covenant. tiff ought to 1 maintained, that he was ſeized 
How the Plaintiff in Fee, and had a good Eſtate to demiſe ; and then 


e replied, 
are nr nigh" fg gigen, oughe 2 have heme ſpecial Title to 
Covenant lies for Re- . for Repairs lies by the Leſſor 2vzinſ: 

. the Leſlee after Afignment, there being an expreſ 
— Aſſigument. Covenant; and this, although Acceptance of the 

Rent of gde Allignee bad been Pleaded, Oo, Jac, 
og. pl. 

Covenant for Rent les againſt the Leſſee by the 
Grantee of the Reverſion, where there js an expreſs 
| Covenant, and this althongh' there had been pfead- 

OT HOY ed an Acceptance of the Rent. 3 Lev. 233. 
——_— ten 'Eovenant for Rent againſt an Aſſignee of a Term 
of a Term, after his for- Rent, due after the Aſſiguments over to ano- 
r eher without Notice, doth not lie. Show. Rep. 340, 
" _—_ 1 "The Plaintiff brings Covenant as Aſſignee ofthe 
| Covenant lies for the ReVerHoft. Caria. 'By 32 H. 8. cap. 34. the Rever- 
1 nee of the Rever- ſion is veſted in the Plaintiff, but not to diſtrein, or 
| Hf ©. 8. cap. 34. bring Debt without Attornment. Woodward vert 
Ae . —_— . See Orv. Jar, 522. Becauſe the Statute 
3 _ Privity of Contract without more Ce- 

The Reaſon why, but the Diſtreſs or Action of Debt is 2 
— Rewe bnckdent to the Grant of the Reverſion at 
15. } Agen Law, and therefore the Forms requi- 
- 11. re@'Þy"the Common-Law by ld to be obferved. 
- 259, 260. But now T 4 Statute made 
[ 


5 Arnd (which 55 in THY! ttonment-) there 


ous eat Rely an addon of Deb 

"er an AC ion of De t up- 
N A _ cone 15 was 70 for Performance af 
8 Ti — upon n Suppoſitian of a Breach of the 
Covenants, he muſt aſſign but one 8 of Covenant in that Acti- 
on ; becauſe if one Breach ſhould be proved, it is enough to maintain 
his Action. _ is 2 ea wes, of the. Vbole Penalty. But where 2 


Grantee of a Reverſion * 
may bring Corengat for 
Rent againſt a 


4 
Stat, 4% Ann. 48. 


How to 3 a Breach 


Man 


4 | 


22 „ CÞ e bans pon has —»>> IS 7 


the-Breach of every particular Covenant, and a ſe- 


be diſcharged from the Execution, which ſhall be 


Mun brings an Action of Covenant;he-miyriaffien n 
ng Breaches, if there are ſo many — . «od an Aftion 
For there is a r Damage to the Plaintiſ fur | 


verul Iſſue muſt be taken upon every ſeveral | x 
Breach. But ſince by a Statute made 8 89 . 3. | How the Law came to 
cp. 10. Entituled, An AT for the better preventing of af bonds, 10. Techn. 


frivolous and vexations Suits, it is enacted; That in ance of Covenancs. 


all Actions to be proſecuted in any of his Majeſty's - 5 & N. 3. c. 10. 
Courts of Record upon any Bond or Bonds, or Pe- 
nal Sum, for Non-performance of 'Coveriants. or Agreements in any 
Indenture or Writing, the Plaintiff. may aſſign as many Breaches as 
he ſhall think fit. And the Jury upon the Trial ſhall aſſeſs, not only 
ſuch Damages and Coſts as hath heretofore been uſually done in ſuch 
Caſes, but alſo Damages for ſuch of the Beaches as ſhall prove to be 
broken: And the like judg ſhall be entred, as heretofore hath 
uu in fach Actions, of 0) t dene 4. 
Allo if Judgment ſhall be given for the Plaintiff do where Judgment is 
by Demurrer, or Nil dicit, the Plaintiff may ſug- 2 er 
apo the — r as F. ſnall 1229 — N 
tink fit; upon/ elan Win of wan dense rene eee 
to the Sheriff, to ſummon æ jury wy goof Aer — d Wilt of pnquiry va 
the Judge of Aftize, or Niſi Prins, to emquire of 80. 
the Truth of every one of thoſe Breaches, and aſſeſs | 


Damages to the Plaintiff, which Writ ſhall be returned by the Judge 
of Aſſize, or Ni Prins, to the Court from whence it came. And that 


if the Defendant ſhall after ſuch Judgment entred, and before Execu- 
tion executed, pay into the Court where:the Action ſhall be brought, to 
the Plaintiff's Uſe, ſuch Damages ſo aſſeſs d, *toge- | | 
ther with Coſts of Suit, there ſhall: then be a Stay A de RR 
of Execution entred- upon Record. 7469 Stay of Execution. | 

Oꝛ in caſe Execution ſhall be executed, and the oe 
plaintiff is ſatisfied his Damages and Coſts, with fall be of the preſent 
reaſonable Coſts for executing the Execution, then Damages. | 
the Body, Goods or Lands of\the Defendant ſhall 


entred upon Record: But ſuch Judgment ſhall ſtand 
as 2 Security to anſwer the Plaintiff, his Executors 


or Adminiſtrators, ſuch Damages as ſhall or may 


be ſaſtained for Breach of any Covenant in ſuch 
Deed: for which the Plaifitiff; his Executors or 
Adminiſtrators, 'may have a Sci F upon fuch 
Judgment againſt the Defendant; or againſt his 
fleirs, Tertenants, or his Executors or Adminiſtra- 


bors, ſuggeſting other Breaches of the ſaid Cove- 


nants, and to ſummon him or them to ſhew ) Cauſe 
vhy Execution ſhould not be had and awarded 


upon the ſaid judgment; upon which there ſhall 2 8 
de like Proceedings as was in the Action of Debt upon the ſaid Bond, 
for aſſeſſing of Damages upon Trials of Iſſues joined upon ſuch Breaches 
or Enquiry thereof, upon a Writ to be awarded in manner aforeſaid. 


* 


But Judgment ſhall 
ftand as a Security to 
anſwer the future Breach 
of any Covenant for 
which there may be a 
Sci. Fa. 


* 
” 


Suggeſting the Breaches 
of the Covenants, and 
1 ** the Proceedings to 

E, 


And 


upon Payment or Sa- 
isfact ion, ali further Pro- 
ceedings to-ftay. 


8 9 Ul. car. to. 


Where the Covenant 
is in the DisjunQive, 
when the Action to be 
brought. : 


Covenant» — 
And that upon Payment or Satisfaction in man. 
100 aforeſaid; all n av, 32 
Judgment are again to be ſtayed, and. fo Ty; 
Voten. And the Defendant, Bis Body, Lands or 
Goods ſhalt be diſcharged out of Execution as afore- 
ſaid. 889 V. g. ech. 10. 1 
Ulhere a Covenant is in the Disjunctive, to ren. 
der the beſt Beaſt for an Herriot, or 40 5. at the 
Election of the Leſſor, upon the Death of any of 
the Lives; here an Action will not lie, until the 


Leſſor gives Notice which he will accept, whether the beſt Beaſt or 


the 40 7. 


oY # % 
© 


u Debt. 


of Debt for Rent, i 
ter a Verdict. 6 W. 


Quod cum teſtatum exiſtit 
is good in a Declaration, 
to induce the Action, and 
aſſign the Breach. 


But not ſo in a Bar 
or Replication, 


it lies where there is 
any Agreement under 
Hand and Seal. 


One named in the 
Covenant never ſealed, 
and left out of the De- 
claration, and good. 


So where there were 
nonſenſical Words in the 
Covenant, and left out 
of the D=claration. 


Of Covenants in Law, 
and expreſs Covenants. 


| Teftatam exiflit is 
00d in Covenant, not 


Cro. Jac. 383. 537. 


In an Action of Covenant brought upon an In. 
denture of Leaſe, . it is well enough for the 
Plaintiff to ſay in his Declaration, Teſtatum exiſtit 
that the Plaintiff demiſed, G. but in an Adion 
t is naught; and ſo held in Arreſt of Judgment af. 
B. R. Cro. Eliz. 195. 2115 9 
Che Plaintiff declares upon an Indenture which 
recites, Quod cum teſtatum exiſtit, that he enfeoff 
the Plaintiff, but doth not alledge by Matter of 
Fact that he did enfeoff him, which being only by 
way of Recital, is not good. Curia. The Difference 
is where it is by way of Declaration, and where 
by way of Bar or Replication ; for in the Declara- 
ration teſtatum exiſtit is ſufficient to induce the Adi- 
on and aſſign the Breach. Cro. Jac. 5 37. pl. 2. Ke 
1 Cro. 188. 3 Cro. 195. 


Where there is any Agreement under Hand and 


Seal, Covenant lies. 2 Mod. 91. 2 

CUhere in a Deed there is mentioned, that 4, B. 
and C. D. (which C. D. never ſealed the Deed) do 
covenant, and the Action was brought only againſt 
A. B. Alſo there were ſome inſenſible Words in the 


Covenant which were alſo left out of the Declara- 


tion, and only the ſenſible Words put in; and in 
both theſe Caſes the Declaration was held to be 
ro. Jas 358. fl. 8. 5 

All Covenants between Leſſor and Leſſee are ei- 
ther Covenants in Law, or expreſs Covenants. By 
Covenant in Law;i.the Leſſee is to enjoy againſt 


the lawful Entry, Eviction or Interruption of any Man; but not againſt 

tortious Entries, Evictions or Interruptions : Becauſe againſt tortious 

Acts the Leſſee hath his proper Remedy againſt the Wrong-doers.Vavgh. 
. f N 3 a 


118, 119, 126. 


© What expreſs Cove- 
nants bind the Leſſor 
in Caſe oftortious Acts. 

L high 902 1 


r 117 
againſt the 


Leſſor 


But if the Leſſor expreſiy covenants that the 


Leſſee ſhall enjoy without the Entry or Interrupti- 
on of any Man, whether ſuch Entry or Interrupti- 
on be lawful or tortious, there Covenant will lie 
for the tortious Entry of a Stranger; becauſe ne 


33 , #7 » * a . 


* 
J 
* 


„ — 


—:!.. . OP 


9 Ms Lab rig. See 3 Leon. Cafe 


| deſttoyed b 'Alieti Eremiks, or any A 


A 26, 27. See more fully in II 5 


ober Mfeaning ein be A his OM, becatiſs of the Words, Of 


127 Cro. Et: 213. 
hen 4Mafi'6oveniaties; that his L al en. 
againſt All Men; = doth! neither 5 reſly o- And where not- 


19 >, 0+: 


bent for big Erhpyment #haiiiſt tortiobs, As _C eee 
doch the 


Law interpret h $ Covenant. all 5. 123. „ ien 
(Uhere Man covenants to ſave harmleſs £ * Where the*Cottndat 
boch an Olle, thete it extends to any Intefru eg * Wen aß 


| whatſoever froth! bim. i Eton. Cafe 


There ate many Caſes where G will take " 24 be 
and other Words, will 


4 yes ＋ dent the geherat Words Ly 3 
ant are wanting; as Treldin Fs Br 75 WOE . | 
2 4 Covenant. > #hd. 92. nd fo GY ER. mn 4 
Peed with uk Where Coven lies 


gr ant. Cru. 7 1 J. | 
po Fe ige 

Wards dim & ud fin, rradidi; upon that af . ad the Deng E. 
Aion of 4 lies \apainft the Lefſor if be %s. 
enters upon the Leſſee, but not if a Fa Ws Enters, * 
1 Leon. Caſe 131. 'Cro. El. 214. pl. 6 of 

-g Covenant not to ſue is an abſolute Aats \Corenant N 
But a Covenant not to ſue witllin a p icular Tie | and — 3 


no Releaſe; and if a me be broch t within th 


' Time, the Remedy muſtbe'By Action of Crna Show. Rep. 46, 47: 


0% E. 352. pl. 7. 
Cobenant bronghe in Zobathe for not repairing | Corenant brought in 
of Houſe in Srre, and alledges that at Lowdow af'an Hou e 
he ſuffered the Houle to decay: : Adjudg'd that this is gaught. 
each is of” a' Natter local, and 18 bel agg pes + ug 02> 
Yo eu the Plaintiff" diſcontinued." Co. 4. hee 
i P 26 Y ' +0166 9 * {2.4 : f. 40 
Whete "Houſes are bbvn deyn b, edel Where Houſes are 
the Law excuſes the Leſſee in an Action of Waſte; ; aA net ir bc 
ork to repair and upd; on it will Covenant will. 
$ i 29. 4. 3 . 
"Where a Mam covenahts to uphold" ad- repair” . pan a Corenaur to 
au Houſe, rn it be burt dow b Ata, Bl 15 — 1 — — 
ident by by” by Machte ng or de ſtroy- 
(eceffity, he ought: to repair it; becanſe! e Enemies, en. 
eee 
dt. 


19 2. 2614 0 noi 
"The Le covenanted ie frets Suſe witb nenne Nest ng 
say aßdl tenantabfe Repararions; ehe L rdf ein le 


inevitable 
be might have provided againſt it Fin "Hits 


| ſigns a Breach | in not repairing | for want of Tiles, E 


dawbing with Mortar, and did not ſhew. that it was not tenant-/ 
ſe; and Had" te be nacht, "Marth 15 fl. 3 
*There was 'a. Demurrer to a Decl ration for. The 8 l 
not concluding” with theſe Words, E . infregit 9— oe, &e 
Corventioness,.after the Breach affgned (as the ufü ::: e. 
Courſe is); dut the Court held ic e Mak, ol 
ar; 2. H. R. Jones 229. (Vo. Fac. 298. i 
„ 'Co- 


Yb 


p : 
1 


«ng . ,§————,]§‚«»L ̃ ᷣ ˙⁵ *%s 
* 


Side. not only to ſhew him the Aſſurance, but is to per. 
mit him to read it and carry it to his Counſel; and is alſo to have 
convenient Time after the e Aﬀurance ſhewn him to perfect it. Cw. El. 


formed and To be performed. 
: 7 Whete.. there, i is 2 Worenant for the doing of 6 5 


In a Covenant to Q r to make ſuch Aſſurance 23S the RY 


— —＋ . tiff 's Counſel ſhall adviſe; here the muſ 


is to be done on either give Notice of the Aſſurance, and the Plaintiff iz 


9. Pl. 1. . 
9 Man covenants. to make ſuch Affarance a5 
Th Pies of _ Counſel ſhall, adviſe ; the Defendant pleads Perfoy. 
ral 4 sene mance of Covenants ; he cannot 'afterwards. plead 
_ ul conſilium non dedit adviſumentum.. Cro. El. 20 
8 L. 3 
A Covenant to make 4 Tobenant to make ſuch Aſhrance as the Pla 


ſuch Aſurance 2s the tiff's Counfel ſhould adviſe z the, Plaiatiff ſays tha 


Plaintiff ſays that he he himſelf prepared an Aſſurance, and the Dee 
of the 


nn refuſed to execute it; this is no n 
Covenant. Cv. El. 297. pl. 8. 107 
The.. Plaintiff cqvenants that if the Defendant 
would pay 40 l. he would convey; as the Defen- 
 dant's Counſel ſhould adviſe; in an; Action of (o. 
How to plead in this yenant for the 40 l. the Defendant pleaded that 
_ the Plaintiff did not 2 as the Counſel did ad- 
....- viſe; this is naught, he did not ſhew what 
Mutual Corcnanscan- the Coutiſel di je 1 Keb. 178. pl. 143, 
| ore to another. in Ba Alſo note, theſe being mutual Covenants cannot he 
paleaded in Bar one to another. bid. See Lev, 41, 


' poſtea. 


Covenant to convey 
as Counſel * adviſe. 


Where mutual Cove- Where | there are mutual Covenants, and Fol 


denn. ent Co. one is not to be performed before a precedent Co- 

| venant is RY by the Plaintiff; there the 

1 nate. the Covenant e ſable, until the other, is perfory- 

\ Where Covenants'are' Bit Ae ch. the Covenants are diſtin and mu- 

_ and mutal. tual, ſeveral Actions may be brought againſt each 
** 1 other. 2 et. 1 Keb. 178. pl. 1434. 

the Worts ac puren.  TUhere a Man covenants to, aſſure an Eſtate, 

ds are Perform- 

ed, and To be performed. and the other . covenants upon. the Aſluranee 

performed to pay ſo much; here the Money is not 

to be paid until the Aſſurance. made; but if it had been in Conſide- 

ration of the Covenant to be performed. then he had been bound to 

pay the Money rler, and do take bis Advantage upon his: Cove- 

nant. 2 Leon. Caſe 2643 lo note a Diffcrenco between, the | Words Per- 


nere apeneral Breach 


is aſſigned, that nen per- veral Matters a | on; that 


the Plaintiff aſſigns 


formavit aliqua, yet it _is * 8 5 Defendlape, hath not performed aligua ex parte 


good her” ee, : Al they it. is mot for forth particulaxly what. the;: 


it was held 3 after, a Verdi 


1 who! | tried the e was ated upon the Evidence. 
3 R. 
3 | : G . | Tf 


W „ 


r wn , 


Spende more nl which Fee not performed, yet 
e hall be, preſumed that 


Oo — = —= 


0 
ſe 


m 


| Covenant. £ 


ſome are good and lawful ; thoſe which are againſt 


. an Action of Covenant was broug he by ſeven 
' Plaintiffs againſt one Defendant; and they ſet forth, 


' That they, & quilibet eorum per ſe reſpectivẽ covenant- 
ed, that every one of them on d bring, ſo, much 
Mor into Stock t 


de em ploy - and i. was held 
that t ie BR did well lie 43 th 


** 


natits with dose wes 1105 mm that he is 
awful-Owner of t n ere in re 
' ſeperal Inteteſts, by the W 
ſeveral. 9985 19. 6; 19. 4 

"Sit if he had demiſed the th 
* un quolibet" e eorum are v 
Nr 
ö Harten Join and covetiatit ſeveratly 2. This 
Word Severally, makes them ſeveral, and not joint 
Covenatits. 5 Rep. 23 4 _ 

Ont — is not pleadable i in Bar to ano: 
ther Covenant. 3 Lev. 41. 1 Keb, 178. pl. 143. 

F Covenant to repair Capybo! 1d. Land,” Tuns 
with the Land. 3 Lev. Alſo 
the Reyerſion of 00 pybold Lat 
nntage of Coyengnts, 


ads 
upon the Sato '0! 133 55 


9. rap. 3 34. Du — 

4. Covenants'ts' raiſe 400 - Shes, de 
them te ſuch a Bed or/and 5 5 find Sh Shipping 
for which ' he ed upon the 
the other had not Taifed 12 5 Ak "Fol that 


only he alledged in Mitigation bf Bagel, A d is i 
no Excuſe for the Defendant. 2 Mod. 75, 76. 

The Aſſignee ſhall have an Action of Covenant 
upon the Words, Demiſe and Grant. &c. 4 Rep. 80. 


Where a Covenant extends to a Thing 3 in eſſe; as 
part of the Demiſe, it runs with 


2 Houſe, ec. 
the Land, Tc ſhall bind the Aſſignee, altho' he 


not named. But when it extends to a Thing 
wich had no Eſſence, ' as the building of a Wall 


| t any & gebe in an Indenture. or | 
of the. Conditions of a Bond, are againſt Law, and 


Law, Are 4b initio void, and the other ſtand good. 


'venant 


e Seven. Mich. 


Indenture deity Black cre to. A. 1 
Wha i 1 B. and Green Acre to 6205 dove- 


of the 
ords Qoolibet eorun, the Covenant i is made 


Aﬀgney of 


hall be 


a a # + " W 14 
oP * A = N — ; 
A a > bi * 
0 — - ” * bo 
- 4 


Covenant by Sevell . 
» againit One; and ſays, 
that they, & quilibet eo- 


rum per ſe 5 on 


Where the Words of 
the Covenant, Cum gquoli: 
bet eerum;are ſevetal, and 
where joint. 


re ee Acres to them pintly, then the 
void, and the Covenant is joint. 


The Word Separatim 
makes ſeveral and not 


joiat Covenants, 


* One Covenant not 
pleadable in Bar to ano 
ther Covenant. ae 


couenant to ere 
Copyhold Lands, runs 
with the Lands, by the 


32 v. 1 * 34. 


* Is 


4. coreriants to do an 7 

þ 98 T£f13-- 20 
e Aftion lies ſor 
Add. the öther mut 


have his Remedy over. 


him 


Aſſignees ſhall. have 
Covenant upon the 


Words, Demiſe, Grant cc. 


Where the 

nd by the 
Leſſee's Covenant, and 
where not. 


upon Part of the Land; there the Aſſignee, if not named, - ſhall 
not be bound, but the Leſſee, his Executors or Adminiſtrators, are. 


3 


Rep. 1 6. a, b. 

If the Leſſee, for himſelf .and his Aſfigns, had 
venanted to make a new Wall upon the Premi- 
ls; becauſe it is to be made upon the Land de- 
nich it ſhall bind the Aſſignee who is to have 


Where if named, and 
where if not. 
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it That 2 
pon Leaſe for Years 


of a Co OT, 


is not ed K only 
* Covenantor, TE, c. 


03 


of, it: 


Demiſe and 1 is 
'a Covenant. 


Condition to perform 


- 


Covenants is broken up- 
on the Non-performance 


of Covenants i l. 


No Breach, ex · 
— Recovery be 
ewn to 
Tü he dy Eigae 


An expreſs Covenant 
-qualifies-a general Co- 
venant in Law; and how. 


Where Performance 
— a Covenant ought to 


NA e. 


That Land is of {ſuch 
a Value notwithſtanding 
any Act done or to be 


done, how to be. 


ſtun Value; kat — 5 6 St . s 2 
0 cannot exten 5 to * the £nanc: ma * 


Dial, ch of Nl 


which extends as. well to 


were b wh an Eigne Title. 4 


400 if it h 


eaten 
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* 1 in Fact. 22 I 


the Recoye 
Pain on ght to, 


erdict, ye the 
WM het tf 8: FAY who leb. 


An expxeſs Coyenant. qualifies the. Geert of 
the. venant in Law. and Fa it by the my. 
taal Conſent of both Parties, fo. that it ſhall.not 


extend fpriher than the. expreſs. Covenant. 4. 


80. , 
Abe | 
venant, 5 


| an Aﬀ is to ve done according to 205 
e. who pleads. Performance of. it aun 


pads | oc ly. 1 Leon. 136. tf Is. 4 
| endant . covenants. t at t is 
the he of 155575 2 * nnum, and ſo all cott- 


exithitandioy.: any Act done or to de done 


Breach was affigned that they were not 
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a Covenant to ſtand teen. 


s poor am — 
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Ded aeg ok natural 1. | 
po „ 
| nants 1 another — os him and his Peirs 5 


that the . and his Peirs ſhall 


F forty Noun and 6 continue ſeiſed of 
0 on iy the ited, and hath that | 
which we calf a Cov NO EO wm 27 h. 8. tap. 10. 


its Being from 27. H: 


Note, A Covenant to ſtand ſeiſed alwa ope- How it operates. 
rates by way of raiſing an Uſe, never to have an 
Adtion of Covertahe upon. 2 Lev. 7 85 
Tenant in Tail, in Conſi Aenne of a Marriage Tenant in Tail core- 
of his Son, covenarits, not that he ſhall ſtand ſeiſed, vants to ftand ſeiſed, 
tut that the Land ſhall after his Death remain © | 
come to his Son and his Heirs : And adjudged, that this was only - 
Covenant —＋ * for which only an Action of Covenant lay, 
did not veſt the Eſtate: Alſo if he had covenanted that he ey 
ſand ſeized for his Life, which was all that Tenant in Tail could — 
plly 2 the Limitation after his Death had been void. Cro. Eliz. 279. 

280. 

a Conſideration of Nature is the moſt fa- Nature, a good Corfi- 


vourable Confideration which can be; but a bare — * 
Cotenant without a Conſideration will not change a Conſideration will nog 


an Uſe. h. 50. change an Uſe. 
There are no Conſiderations now to raiſe Uſes Winnt Conſideration 
upon Covenants to ſtand ſeized, but natural Love 28 yy raiſe an Uſe b 
and Affection, which is for Advancement of Blood, aud what . * 
o Conſideration of Marriage, which is the joining 
of the Blood and Marriage together; other Conſi- 
nations, as Money for ng 822 Land for 8 N 
ough the Words are fand ſeiſed, yet they are pe 
A ins and Sales, and without Inrollment they an r a 
e no Uſe. Certer 139. See * 


* 


4 X Jn 


354 | Covenant fo ſtand ſeiſed. 
in Conſideration of In Conſidetition of natural Affection to my Son, 


natural Aﬀettion © * and of 100 J. paid by him, I covenant to ſtand 


u b 
— 282 ſeiſed; the principal Conſideration, v. the naty- 


rn raiſe an ſc, buc the ral Affeerton, ſays" Bridge, WIT dry ir wit 
Woche or Inrollment of any Inrollment. Carter 144. 138. 5 Vent. | 


the "03111 . N id wil 15 a n N 

3443 4 4 „ 6. Ses 
The Difference — 2 Man withes a Feoffinent to Uſes, he 
as . — 4 — — with all the Eſtate out of him by the Live 
9 where he covenants to ſtand ſeiſed, he hath ; 4 


ſtand ſeiſed to Utes. 1055 Eſt 
5 —4 of having the ate again upon th 
ceſtug que uſe's refuſin to accept. 2 Sid. 155. But 


it is otherwiſe i oy e of a Feoffment 1 for where 


| coffin Uſe 1 

a e eber de fie La t e 5 0 is gong? 

„ gone, and nothing remains to the 15 

but the Uſes are raiſed out of the wander the: 5 115 Loom, 

Fl ; a Jn cafe of a Covenant to ſtand ſeiſed. fo much 
Ina Covenant to ſtan of the Uſe as the Owner doth not diſpoſe. Of, re- 


ſeiſed, ſo much of the 
Uſe as the Owner "doth mains ſtill in him. 1 Ventr. 374 rey” 4} ; 


not diſpoſe of, remains 

TRE. here an Uſe is raiſed by way of Covenant, the 

| How the Uſes L- Covenantor continues in Poſſeſſion; and there the 

1 — 4 e Uſes limited (if according to Law) ſhall riſe and 
draw the Poſſeſſion out of him; but if not, the 


Poſſeſſion ſhall remain in him until a lawful Uſe ſhall ariſe. 1 Tak. 


197. 1 Ver. 374. 1 Med. 159, 160, 161, 

TR _ 1 Where in a Covenant to ſtand ſeiſed Wy is 2 
made upon 2 Proviſo in Provifo to make Leaſes for Years, how the Leaſes 
g Covenant fo Rand. ought to be, and wage good, and where not, ſee 

WISETO fy Title Pyoviſo in Deeds. 55 
er 1 PM pon it is where Tenant in Fee-ſi imple covenants 
on 4 qu T7 a ſtand ſeiſed to the Uſe of himſelf i in Tail, ſee 
tand ſeiſed to the Uſe of Maor 495» and 303» 
himſelf in Tail. 


the 


nn 2 Pan covenanted, in Confideration of a Mar- 
Son's -— 22 riage to be had by his Son with the Daughter of 
J. S. to ſtand ſeiſed to the Uſe of himſelf and his 

Heirs until Marriage, and afterwards to the Uſe of himſelf for Life, 
and after to his Son and Wife, and the Heirs of their two Bodies: Ad- 
judged, that this is no Conſideration to raiſe an 

A bare Marriage with Uſe ; for the Conſideration is only the Marriage of 

a Stranger, no Confide- His Son with a Stranger, which as to the changing 
ration to raiſe an uſe. of the Poſſeſſion is not any Benefit to the, Father, 
4; fg who is a Stranger to this perſonal and articular 
But for the eftabliſh- Conſideration. But if the Conſideration had been 
ing in his Name and for the eſtabliſhing of the Land in his Name and 


Bloogyhad been good. Blood, it had been good; for that only touch d 
| ' 3 * er. 
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. Covenant to ſtand ſeiſed. 
her. 1 Brownl. 193. . 
Kuss held. thae.in Conſideration of his. 


iſe of bls:Som:for Life, and after wan 
of ſich Wife as he ſhould marry 

extends to the Wife, which ſhould 
ion of Marriage; for the 


ertends as 
fideration of a Marriage. 


tion in it ſelf. 7 
Jf I covenant to 


$7. But C Jac. 168. 
emden of his. Aﬀcetion 2 
bor his Son he covenanted to ſtand ſeiſed to the Gderation. 
sto the Uſe 7 


for Life, was a good Uſe; for the 


(here a Man limits his Eſtate to the Uſe of his 
Wife for Life, this imports a ſufficient Confidera- 


and ſeiſed to the Uſe of my 


355 
But to the Uſe of ſuch 
Woman as he ſhould 


TY, held a good Con- 


- 
= + 


as if it had been 


5 for the Love and Affection to the So 
well to the Wife which ſhould be, as if it had been * 


Wife is à good Con- 
tion. 


Wife, aa er Couſin, 


Wife, Son, or Couſin, this will raiſe an Uſe with- ** good Conbdetations. 


out any expreſs Words of Conſideration, for ſuf- 


ficient Conſideration appears. lbid. 40. b. 
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\ frivolous Plea or Demurrer to delay a 


fiir Practice, and it doth argue Ignorance, 
ot foul Practice in him that doth it. 

After the Court hath delivered their Opinions 
of the Matter in Law depending before them; the 
Counſel at the Bar ought not to urge any thing 
more for the Client in that Cauſe. (Mich. 22 Car. 


B. R.) For it is uncivil not to acquieſce in the 


Court; but he ought to ſeem ſatisfied therewith. 
One that is indicted for Felony may have Coun- 

{el aſſigned him to ſpeak in Matters of Law, which 

may ariſe upon the Indictment. (Paſch. 23 Car. 


B. R.) But not in Matters of Fact, for of thoſe he 


ſhall not be preſumed to be ignorant, though he 
may be of Matters in Law. 


'This Court will not aſſign Counſel upon an 


lndickment in forma pauperis. (Paſch. 23 Car. 1649. 


B. R.) But Counſel moſt be aſſigned by Warrant 


- Counſel and Counſelloz, 


Coundelloꝛ ought not to ſet his Hand to a 
Trial. (Mich. 22 Car. B. R.) For it is not 


* 8 


Counſellor ought not 
to ſet his Hand to a fri- 
volous Plea or Demur- 
rer. . 


When the Court have 
delivered their Opinion, 
the Counſel ought to 
urge nothing farther. _ 


Judgment of the 


A Man indicted of Fe- 
lony may have Counſel 
to ſpeak to Matters of 
Law ariſing on the In- 
dictment. 


Court will not agen 
Counſel on an . Indiit- 
ment in forma pauperis. 


under the Hand of the Lord Chief Juſtice, or any other of the Ju- 


* 


ſtices, 


n 5 8 
Cnucki and-Counſattoz. | RG. 


dees, chat the Counter mi tive t Werten eee, i 
they require. | 1 . Gr 1 5 

Cone see 3 Beloa, "Felony, ebe Gundel * 
N SEE. £5 5 115 0 Cotitt. (Pa Paſcb. 24 Car. B. Ry: 15 
| a pablick A of t Court in relation o the 
Cowell as 440 as to the Pity. 


Advice not to pay a 
Poor-Tax i is a Contempt. 


be a Cont 
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4 2 Keb. 7. N. 75 35 


— Kin s Serjeant ought 
J wan + ne oight 167 to age 
King's Pander | . 
ide 1 Xe. | Ng bern Con 
NTA th for for t ant, deſired" 65 be excuſed to be 
dant excuſed from giving ſworn on e 75 tral Oath as Witneſs for the Plain. 
Evidence for the Plaintiff. 


the. Court after ſome Diſpute granted. 


n , ER LEE et ie ids 


What a Couafelor 2 Counſello? at Law retained hath a Privilege 


may do for his Client; if 
falſe, at the Peril 7 to enforce any thi 


Informer, {7 jent, and 
Wb. „ an 


which is informed him 
ve it in ae I 
Is; 


"F 
true or Ae z for i it is * the Per il of him 45 Hot ins bi 


90. pl. 18. 


nn. a Counſello2 who bath but a ſmall Annuity of 
1 whe or "op 40 5. Per Annum, is not bound to ſet his Hand to 
ſmall Annuity, but only Bills, but only to give his Advice. Cro. Jac. 402. 
to give 1 Advice. pl. 17. Jones 215. 


A Counſellor ſhall not A Countelloz as to what he knows. only s 2 
be put ko anſver what couiſclor, (ball not de put to anſwer. C exc, Re. 


he knows only as a Coun- 
ſellor. : 27 7. 


By the Statute of 7 W. cap. 3. any Perſon accuſed 
re High Treaſon and Miſpriſion of 
7 M. rap. 3. Treaſon, niay deinand a Copy 5 the whote Indid- 
ment, but not the Names of the Witneſſe 


$, five 
Days at teaft before the Trial, 177 g for — me; not exceeding 3. 
and ſhall be allowed to make his full Defe 


| Counſel, not exceed- 
ing two, to be affigned by the Court. 
That there man be at lenſt two Witneſſes, either 
What Witneſſes to. both to the ſame overt Act; or one to one oyert 
AR, and another Wittieſs to another overt A of 
the ſame Treaſon. 
ts of Treaſon are to preſented within 
| CE on 
p er No lndicment ſhall be quaſh'd, or qudgmen 
ſat ot be fen deltec ſtay d after Verditt for Mibwriring, Miſ-ſpelling, or 
Verdiet upon Indi» jmproper Latin; but aWrit of Error may | brought 
— thereapon. 


Count, See 1 


When to be preſented. 


te of a Counſe lor not to pay: 2 Poor. Tax, is 


tiff, to give the whole Truth in Evidence, which 
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A Preſcription to hold 


a Court- Baron before 


the Steward is not good, 
but it muſt be coram 
Sectatoribus. 


A Court-Baron is in- 
cident to a Manor, tho 
not held within Time 


of Memory. 


What a Bailiff may do 
with Goods * a Le- 
var i. 


Where the Lord may 
ſell a Diftreſs. 


No Steward in a Court- 
Baron can amerce or fine. 


it is incident to the Manor. Dal 


+ 3 
Let 


| Preerprio to hold a Court · Baron be⸗ 
fore his Steward is not good, but it muſt 
be coram SeFatoribus ; but he might have 
Preſcription to be holden before his Stew- 
ard, but that is not a Court-Baron. Cro, 
ac. 582. pl. 2. 

A Coutt-Baron may be held in any Place with- 
in the Manor, but not out of it; and although no 


Court hath been held in the Manor within the 


Time of Memory, 


yet it is not _— loſt ; for 
15. 

A WBatliff cannot ſell the Goods upon à La 
from a Court- Baron, and ſo levy the Money with- 
out a Cuſtom; but he m the og the Goods to 
the Recoveror. That the Lord may fel} a Diſtreſs 
taken for a Fine. Ney 17. 

By the Common Law no Steward of a Coutt- 
Baron hath Authority to aſſeſs Amercements or 
Fines. 1 Love. * 299. | 


Court 


488 


0? Bozoughs ſoz any Cauſes, a 


A Piepowder Court, 
what. 


A 


Dpeed. 


. Jac: rz. pl. 14. 2 Inſt. £36: Oro. Car. 46, 


a Court of Piepowder may as well be to a Mr 
let as to a Fair. Cro. El. 773. 
for a Pie- 


an Action for Words i is not proper 


powder Court, that being only for Matters of Con- 


tracts arifing within the Market, or Batterſes, or 
for Diſturbances there. Cro. El. 774. 


4 Court which is ſtyled a Court of Piepowder, 


ſhall be intended only for Markets and s un- 


ſleſs in other Caſes, for other Matters, it be ſet 


forth to be held by Patent or Preſcri ption. . .. Cro. 
ler. 45. ph. 5. 46. Moor, Caſe 1116. 

In a Court of Pie powder the Plaintiff or bis 
Attorney, if wired. by the . Defendant, muſt 


ſwear in the Preſence of 1 Defendant upon the 


Declaration, that the Contract or Deed contained 


in that Declaration, was made or committed with- 


in the Fair, and within the Time of the Fair, 


. Court is foꝛ Fairs and Mar⸗ 
ers, and Tauſes ariſing there; but a 
Court of Piepowder fo termed from the 
Be „ May be by Cuſtom in Cillg 

ebts upon — 02 otherwiſe, 


A Piepowder Court 
may be as well to a 
Market as a Fair. 


What Matters are 


. properly triable chere. 


Where it muſt be ſet 
forth how it is holdev, 
vis. either by Patent or 
Preſcription. ä 


The Plaintiff or his 
Attorney in a Court of 
Piepowder muft ſwear 
that the Cauſe of Action 
did ariſe within the Fair. 

1 K. 3. cap, 6, 
TR E. 4. cap. 2. 


otherwiſe the Court ſhall not hold Plea of any ſuch Action; and al- 


though the ſame be ſworn, the Defendant may plead in Abatement or 


to the Action, that the Matter in the Declaration was not committed 
or done within the Fair, but elſewhere out of it. 17 E. 4. cap. 2. 


The Plaint muſt be entred the ſame Day of the : 
Cauſe of Action, and not before or after. Moor, r, * | » Wy * 
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Gan of "Ms 


What. 


eco? 
4  Comtot 


Maſter in Chancery after of the Chan bas not Power to 
in + Cauſe depending i * 2 Oath, but in a Cauſe 6-2 Cauſe. which ,j * depending 
that Court. in the Court of Chancery. (03 Car. 1. B. N) If be 

do, it is taken | coram won Judies, and is of no Va- 
lidity; nor can it be read in this Court. And fo 
it has deen often adjudged. 

Court of ' Chancery 'The Chancery is not a fix'd Cour, neither in fe. 
may fit when and ſpeck of the Place where it fits, nor of the Time 

when they may; fit: For they may fit out of the 

Term, and in what Place they pleaſe. By Rolle, Ch. Juſtice, 12 Nov, 

1650. B. S. Tho' generally they do it not, bur fit principally in 
Tern-time, and at Weſimamſter- Hall. 

The Chancery will give Relief againſt an Award 


2 e 


tained by ill Practice. 


D ; OT He ee 
Equity. 


No Man ought to be 8 impriſon d by the 


. 28 Nn Warden of the Fleet, or by his Precept, for not 


without Were thoogh' obeying. 2 Decree of Chancery, without a Writ 
2 — — awarded out of it for the taking of him, although 


Priſon. the Court orders, that he ſhall ſtand committed to 
the ſaid Priſon... Adjudged (Hill. 21 & 22 Car 2.) 


in an * of Treſpaſs for Afaule, Battery and Falſe Impriſonment. 


See 2 Saund. 182. . 
Lea The Court g gave the Defendant Liberty to amend 
an — 1 wh her Anſwer, he being ſurprized therein. Chanc. 
ep. 29. 


3 Pe that will have 1 to help, where the 
A Rule, That be that 1 a0 cannot, ſhall do Equity to the ſame Party 


vill h 
. "m O_ Ker. whom he ſeeks to be relieved in Equity. 


hanc * 97. 


92 81 258 the Far 


Chancery 


* Court of Chancery, _ 
ancery cannot help in Equity againſt an A& 
3 Chanc. Rep 238. WIG - 
There can be no Entail Of an equitable Re- 
demption. Chanc. Rep. 219. Ti 
an Equity of Redemption is transferrable from 
one to another. (hanc. Rep. 219. 
q Decree to forecloſe Tenant in Tail from Re- 
Jeeming, concludes his Iſſue, and alſo the Remain- 
ders. Chanc. Rep. 220. 


* 


Chancery. Chanc. Rep. 241. 


Matters of Equity ought to be determined in 


urt of Chancery, which hath had juriſdic- 
, out of Mind. Co. 12 Rep. 113. See 
H. 78, 79. 2 Inſt. 552, 553, 554. 1 Lev. 242. 
The Chancery _—— Plea of Sci fa to repeal 
Patents, Petitions, Monſtrams de Droit, Traverſes 
of Offices. 4 Inſt. 79. So of Executions upon Sta- 
tutes-Staple, or Recognizances, upon 23 H. 8. in 


1 
„ 

; No Equity againſt an 
Act of Parliament. 

No Entail of an Equi- 
ty of Redemption: 

: An Equity of Redemp- | 
tion is transferrable. 


Tenant in Tail his IC 
ſue and Remainders are 


_ forecloſed by Decree. 


N Letter of Attorney and Livery ſupplied in 


A Letter of Attor- 
ney and Livery ſupplied. 


Where Matters of E- 


quity are to be deter- 
mined. 


Of what Matters the 
Chancery may hold Pleas. 


23 H. 8. cap. 


| : | | Statute-Merchant is 
the Nature thereof: But the Execution upon a 
returnable in the King's Bench or Common Pleas. 4 Inft. 79. 


It is ſaid in the 1 Lev. 242. arguendo, That equi- 
table Cauſes were anciently heard by the King 
himſelf, and ſometimes by Reference to the Chan- 
cellor; and that the firſt Statute which gave Coun- 
tenance to this Court, was the 36 E. 3. cap. g. But 
ſuch Caſes were rare till Edward IV's Time, when 
they 


Equitable Cauſes an- 
ciently heard before the 
King. 


- 


36 C. tap. 9. 


encreaſed by Occaſion of Uſes. See 12 Co. 113. that the Court 


of Chancery hath had a Juriſdiction, Time out of Mind. 


(Uhere no Fraud or Covin is, a Court of Equi- 
will not relieve. Cro. Car. 191. | 
The Wife was allowed to ſue in Chancery for 
her ſeparate Maintenance, without. her Hasband. 
Chanc. Rep. 35. | | 5 
Vote, The Chancery Orders are but in Paper, 
and not of Record, but triable per Pais. Telv. 227. 
The Chancellor cannot by a Decree bind the 
Right of the Land, but can only bind the Perſon ; 
and if he will not obey, he may commit him to 
Priſon until he obeys it. 27 H. 8. 15. But where 
there hath been an ancient Poſſeſſion, he may make 
an Order for the quieting of it, but cannot give 
Damages. 3 Bulſt. 34. Litt. Rep. 166. | 3 
The Benefit of an Agreement for the Purchaſe 
of Lands was deviſed and decreed to the Deviſee. 
I Chanc. Caſes 173, 174, 208, 212. Alſo agreed, 
That where a Man contracts for Land, by this 
the Vendor becomes a Truſtee for the Purchaſor, 
and the Purchaſor may deviſe. 1 * Caſes 39. 


4 


It will not relieve 
where there is no Fraud 
or Covin. 


Where a Wife may 
ſue without herHusband. 


Their Orders but in 
Paper, 


A Decree hinds not 
the Land, but only the 
Perſon. | 


May quiet an ancient 
Poſſeflion, but cannot 
give Damages, 


An Agreement for the 
Purchaſe of Land may 
be deviſed. 


The vendor becomes 
a Truſtee. 


The 


after, with Damages, Benefit ſhall 


362 8 5 Court of Chancery. 


will not relieve - Che Chancery will not relieve againſt an erpreſi 


gainft an expreſs Maxim Maxim of the Common Law. 4 Rep. 124. 4. eo 
of Law. | | | | 

| Danv. 954, 755, Ge. 

Will relieve againſta Chancery will relieve .a Purchaſor of a Term 


dormant Title for Im. inſt a dormant Title, when Money hath been 


| provements. 


x laid out upon Improvements. 2 Lev. 152. 
uten e Bll 
2 4% Im. ſhall pay full Coſts, to be tax d by a Maſter, up- 
on the Diſmiſſion of his Bill in Equity, either by 
himſelf, or by the Defendant, for want of Profs. 
cation. 

No Copy or Tenor of MAlfo, by the fame Statute it is enacted, That 
the Bill ſhall go with no Copy, Abſtract, or Tenof of any Bill in Equity, 
the Dedimus. do go with the Dedimus, or Commiſſion for ta- 

king of the Defendant's Anſwer : But in Lieu and 

The Recomprnce al. Recompence thereof, the Sworn Clerks of the 
EE Court of Chancery ſhall take to their own Uſe, 

in all Cauſes, the whole Term-Fee of 3 5. and 4d 

and alſo the whole Fee or Fees, of and for all ſmall Writs made by 
the ſaid {warn Clerks 5 

5 By the ſame Statute it is enacted, That no &. 

No daten e pana, or other Proceſs for Appearance, ſhall iſſue 
s Injun= Out of any Court of Equity, until after the Bill is 
Rions to ſtay Waſte or filed with the proper Officer, (except in Caſes of 
cunts at Law. Bills for Injunctions to ſtay Waſte or Suits at 

' Common w commenced) and .a Certificate 
thereof brought to the Subpæna Office, or to him who uſually makes 
out Subpena's, or other Proceſs, in the ſeveral Courts of Equity, un- 
| A Certificate of the der the Hand of the Six-Clerk, or other Officer, 
gung of the Bill who uſually files Bills in Equity ; for which Cer- 
wes i tificate he ſhall receive no Fee. | | 

Where Equity will Equity will not ſuffer a Penalty to be demand-- 


not ſuffer a Penalty to ed, if the Party will perform that for the Non- 


We" performance whereof the Penalty was given. 
And where it will. 2. Chanc. Caſes 88. But where there is an Agreement 
do accept a leſſer Sum at a preciſe Day, in lieu of 
a greater, and failure of Payment; dubitatur, whether upon Payment 
be taken of this Agreement. 1 Charc. 
ES Caſes 110, 111. But a voluntary Agreement is 
e 4 binding, not binding in Equity, if the Condition thereof 
hs is not preciſely performed. 1 Chanc. Caſes 301, 52. 
27 9 den Pe that takes a Security by Penalty, ſets up his 
there. ; Reſt there, and makes himſelf Judge of what he 
| would have, and therefore ought not to have 

— more. 1 Os Caſes 24, 16. | 
ate halt be a. A Court of Equity cannot compel an Executor 
co A becteen: to perform + Derive * there N the Teſta- 
SD tor, before. the Statute by him acknowledged. 
So likewiſe a Bond. M. 12 Fac. Alſo a Bond becoming due after the 
Death of the Teſtator, ſhall be ſatisfied before the 

Decree. Style, Rep. 38. 

2 ”- Jt 


By the Statute of 4 & 5 Anne, the plaintiff 
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Court ot Chancery. 


of Jt was offered by Counſel, that where Tenant 


he had a Power over it, altho' there was no Hne 
or Recovery, yet a Court of Equity would decree 
againſt the Heir: But the Chancellor ſaid, That 


in Tail bargain'd aud ſold his- Land, that ſceing 


Where'the Cotirt will 
not decree againft the 
Heir of Tenant in Tail 


upon a Bargain and 
_Sale, * 


he would not ſuperſede Pines and Recoveries ; but where 2 Man wis 


only Tenant in Tail in Equity, this Court would 
decree ſuch Diſpoſition good : For a Truſt and 
equitable Intereſt is a Creature of their own, and 
therefore diſpoſable by their Rule. 2 Ventr. 350. 

In 2 Vent. 350, 351. the Court would not de- 


cree Infants to be forecloſed till they came of Age; 


(tho ſometimes tis ſo done) becanſe the Mortgage 
depended upon a diſputable Title. | 

A Pan is not bound to diſcover the Conſidera- 
tion of a Bond, which implies in it ſelf a Conſide- 


. ration. Hard. 200, 201. 


' Lefſee for Years, without Impeachment of 
Waſte, towards the end of his Term intends to 
cut down all the Timber-Trees : An Injun&ion 
lies out of Chancery to ſtop it, notwithſtanding 
the Agreement of the Parties : Becauſe it is againſt 


A Truft and equitable 
Intereſt diſpoſable by the 
Chancellor. 


What the Court will 
do in caſe of Infants, 


when a Forectoſure is 
ſued for. 


Not bound to diſco- 
ver the Conſiderat ion 


of a Bond. 


An Injunction lies a- 
gainſt Leſſce for Years, 
without Impeachment of 
Waſte. | 


the publick Good to deſtroy the Trees; and the Suit there is to hin- 


der it, and not to have any Damages when done. 


M. 14 Ca. 1. Sal- 


eie s Caſe: And 2 Chanc. Rep. my Lord Chancellor declared, That 


he would ſtop the pulling down of Houfes, or de- 
facing of Seats by Tenant after Poſſibility, or Te- 
nant for Life, diſpuniſhable of Waſte by expreſs 
Grant, or by Truſt. | | 8 8 0 

That which may be tried by a jury, is not tri- 
abte in Chancery; for in the firſt Caſe, if the Ju- 


So alſo againſt Tenant 
after Poſſibility. 
And Tenant for Life. 


What is triable at 


Law, is not in Chancery, 


ry give not their Verde according to Evidence, an Attaint lies; 
but in the other, there is no Remedy. 4 Inſt. 85. Hard. 51. 


here the Decree is for Payment of Money, 


no Bill of Review ought to be brought till paid; 
but this hath been diſpenſed with in ſome Caſes. 


I Chanc. Rep. 42. | : : 
Ian Executor is Defendant in Equity, and 
there is a Decree againſt him, he ſhall not pay 


| Coſts, (tho' an Executor Defendant at Law pays 


Coſts) for he cannot plead it at Law in Excuſe of 
Aſſets. Hard. 165. : : g 3 
In a Bill to perpetuate Teſtimony, if the Plain- 
tiff prays Relief, the Bill ſhall be diſmiſſed. 2 Vent. 
gs E 

| I a Man deviſes, that his Debts ſhall be paid 
out of his Real and perſonal Eſtate; if the Execu- 
tors pay more than his perſonal Eſtate, they ſhall 


Not to review @ 
Decree for Payment of 
Money. 


An Executor Defen. 
dant pays no Cofts in 
Equity, altho' he doth 
in Law, 


No Relief to be pray- 
ed in a Bill to perpetu- 
ate Teſtimony, 


A Deviſe for Payment 
of Debts out of the real 
and perſonal Eſtate. 


reimburſed out of the real Eſtate. 2 Chanc. Caſes 100. 


A Devile 


Court ot Chancery. e 
Deriſe for : N, Deviſe that bis Lands in B. ſhall be ſold for 

the Payment of his Debts; and that if thoſe were 
not ſufficient, then by the Sale of his Lands in C. 
and if thoſe were not ſufficient, then for Sale of his Lands in D. and 
deviſes 500 l. per Annum out of his Lands in D. The Truſtees ſold the 


354 
Upon 2 
Payment of Debts, 


Lands in B. and Part of the Land in D. ſo that the Reſidue was not 


What Lands ſhall be 


charged. 


Upon a Mortgage and 
Deviſe for Life, Remain- 
der ip Fee, both ſhall 


contribute. 


ſufficient to anſwer the Annuity ; and therefore 


decreed, That the Lands in C. ſhould be fold for 


the Payment of the Arrears of the Annuity, 


1 Chanc. Caſes 295. 


Jf A. mortgages Lands for 100 J. and then de- 


viſes to B. for Life, Remainder to C. in fee; (. 
ny compel B. to pay his Share of the 100 J. 
1 Cha 


nc. Rep. 234. viz. The Tenant for Life to pay 


one Third, he in Remainder two Thirds. 1 Charc. Rep. 271. 


Who is not bound to 


diſcover. 


Where the Defendant 
may plead, That he is a 
Purchaſor for a valuable 


Conſideration. 


A Purchaſoz for a valuable Conſideration is 
not bound to diſcover his litle. 2 Chanc. Caſes 47, 
A Bill is brought to be relieved upon a Truſt, 
and charges the Defendant with Notice before his 


Conveyance ; the Defendant may by Anſwer deny 


the Notice, and plead, That he 1s x Purchaſor for 
a valuable Conſideration, without ſhewing what 


the Conſideration was. Mich. 13. Car. 2. inter Moor G. Mayehen, 34, 
But here he muſt ſwear that he had not any Notice till after the Con- 


veyance executed. 


Mortg?gor borrows 
more Money, the Heir 


muſt pay it if bound in 


the Bond. 


A Bill to forecloſe 
mult be brought as well 
by the Executor 2s Heir 
of the Mortgagee. 


No Bill for Diſcovery 
of Aſſets till Suits com- 
menc d. 


The Chancery may 
adjourn a Cauſe to B. R. 
to be determined there. 


Or may give Judg- 
ment upon the Demur- 


rer before the Ifue 


comes into B. R. 


Ik the Mortgagor borrows more Money of the 
Mortgagee, and gives Bond for it, the Heir of the 
Mortgagor ſhall not redeem, without paying off 
the Debt, if the Mortgagor bound himſelf and his 
Heirs in the Bond. 2 Chanc. Caſes 164. 

The Heir of the Mortgagee exhibits a Bill, to 
have the Money paid, or to forecloſe : Reſolved, 


That the Executor of the Mortgagee ought to have 


been made a Party, for he may have a Title to 


the Money. 1 Chanc. Caſes 51. 

There ſhall be no Bill in Equity againſt an Exe 
cutor to diſcover Aſſets, before a Suit commencd 
at Law ; for perhaps, if he were ſued at Law, he 
would confeſs, and pay the Debt. Hard. 115. 
The Chancery, either before or after Iſſue, may 
adjourn any Cauſe there depending, and tranſmit 
the Record into the King's Bench, there to be de- 
termined. 2 Saund. 27. If there be a Demurrer to 
Part, and an Iſſue to other Part, the whole Re- 
cord ſhall be tranſmitted into B. R. and Judg- 


ment given there. 2 Saund. 23, 24. And 1 Mod. 


29. it was ſaid, That the Chancery might have 


given Judgment before the Record came into B. R. 2 Keb. 584, 


587, 588, 608. 
FLY 


There 


here a peer is to be ſued in Chancery, the How to proceed in | wo 
Lord Keeper writes a Letter to him; and if. he Chancery againſt a Peer. 
anſwers not, then goes a Subpenra; then an Or- | 
der, to ſhew Cauſe why there ſhould not be a Sequeſtration; and if 
he ſtill ſtands out, then a Sequeſtration goes; for there can be no 
Proceſs of Contempt againſt his Perſon. 2 Vent. 342,  _ 
Ik there be an Order, that one ſhall ſtand com. A Man ſhall not be 
mitted to the Fleet for the Breach of a Decree : By ns Hs Cody by 
this Order only the Warden hath no Power to take be by Writ.” — 
and impriſon him; but in Purſuance to the Order, "x 
there ought to be a Writ awarded to take him. H. 21 & 22 Car. in = 
B. R. Furlong vers Bray. 1 = | 3 
Cahere a Bill is barely to diſcover a Deed; or Where an Oath is ne- ; | 
nly in order to have it produc'd at the Trial, the = rnb hoo ele | 
Plaintiff need not ſwear that he hath loſt it. 1 Cant. ä 1 
Caſes 11. But where a Bill ſuggeſts the want of a —= 
Deed, and ſeeks Relief upon the Matter of the Deed, ſuch Oath is 1 
neceſſary. Ibid. jab 7 Y 
4 Bill may be brought againſt ſeveral Pariſhio- Where a Bill may be 
ners for Tithes, becauſe they are of the ſame — aun Sogral I 
Nature: But where it concerns Things of diſtinct 9 = 


Natures, and is brought againſt ſeveral Perſons, 1 
which occaſions ſeveral Anſwers and Examinations, it is naught. Hard. 5 
337. | Ergo ny | 1 
Jf Baron and Feme have a Decree for Money The feme, and not 1 
in the Right of the Feme, and the Baron dies, the gien Ds _ 
feme, and not the Baron's Executors, ſhall. have the Feme, decreed to —* 
It. x Chanc. Caſes 27. 7 Fe me et Baron and Feme. | oO 
Where Notice to him that purchaſes for ano- where Notice to the 1 
ther ſhall affect the Purchaſor himſelf. x Chanc. Agent hall affect the =_ 
(uſes 8 ag FE. 5 Purchafor, = 
Notice muſt be denied by way of Anſwer, and Notice muſt be denied = 
not by Plea. 1 Chanc. Caſes. 161, by Anſwer, not by Plea. 
Che Court granted both Judgment and Execu- The Court granted 


tion after an Injunction, for by the Stat. of 27 Ed. 3. Jadgmont and Executi- 
„ NOLW1I | ing an: 


cap. 1. and 4 H. 4. cap. 23. after Judgment, the Par- 75,19: 2 
— ought to be quiet and ſubmit — ; for a —_ „ 
* ak en in the King's Courts ought not to * 3. tap. 1. 
be-reverſed or avoided but by Error or Attaint: 23. 
And it is a Maxim, that if a Court of Equity meddles with any Mat- 
ters properly triable at the Common Law, or which concerns 
Freehold, it is to be prohibited, Cro. Fac. 335. pl. 4, 336. 343 pl. 11. 
344 545 43 | | 
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1 Courts 


p 


„ 


Courts, and thet 
dDittions. 


__ CAdmiralty, 
See King's Bench. 
Pꝛohtbition. | 


| (3 cially adminiſtred, - 2 ld 


Court of B. R. my Che King's Bench may command a Priſoner out 
„au other Court. of any other Court by Heb. corpus cum Cay, 
before them, though he be in the Tower uponthe 


* 
. 


| Privy Councils Commitment. 
One committed by Cardinal Wolſey being Chancellor of England, 
brought jato 8. K. and COMMitted one to the Fiker, who was brought in- 
diſmilled. | to this Court by a Habeas corpus cum Canſa, and 2 
x Day given to the King's Attorney to ſhew Cauſe 

why he ſhould not be delivered, and the Party after two Days was 


diſmiſſed. 2 5 
Ds Gaſcoigne, Chief Juſtice, ' committed the Prince 
n — be would have taken a Priſoner from the 
r. Fw i | — : . 3 >, | | | 
Inferiour Courts may Jnferfour Courts ought not in pleadin to ſhew 
nellen Thing YY a Thing by Implication, but they muſt ſet it out 


Implication. x | 
'A Surpluſage in an expreſly. Alſo Surpluſage in an inferiour Court 


inferiour Court is Error. will make Error, for they muſt kee to their Forms 


preciſely. Hill. 21 Car. B. R. For if they ſhould 


be ſuffered to break their Forms, it would introduce all Barbariſm 


and Confuſion, which the Law doth labour to prevent as Things de- 


ſtructive to the Realm. 


E Che Juriſdiction of an inferiour Court mult be 
Ir ſet forth, and by what Authority it is held, whe- 


rior Court muſt be ſet ns 12 * 
forth. ther Preſcription, or Letters Patents; otherwile it 


is Error. Hill. 21 Car. B. R. For every inferiour 

Court muſt be held one of thoſe Weys, and if no Authority be ſet 
forth, this Court will not preſume there is any. 

1 No Inferior Court can take Cognizance of any 

take Cognizance Tow Act to be done out of their Juriſdiction; if "y 

Thing done out of their ſhould ſo do, and the Matter appear upon Record, 


Joridition, the Proceedings will be erroneous. 


As 


0 
a £ | * 
; 4 77 
. 9 


=.” 


Courts and their Juriſdictions. — 36) 


Js inferior Courts, which are not Courts of Re- 
cord, cannot hold Plea of Debt or Damages but 
under 40s. ſo the ſuperior Courts which are of 
Record, cannot hold Plea of Debt or Damages, un- 
leſs it be 40. and upwards. See 2 [zff. 311. | 
No Court, unleſs of Record, can fine and im- 
priſon. Co. 11. Rep. 43. 6. F 
Some Courts may fine, but not impriſon; as 


the Leet. Co. 11. Rep. 43. b. 1 Roll. Rep. 74, 34. 


Some may impriſon, but not fine; as the 
Conſtables at the Petit-Seſtions. Co. 11. Rep. 44. 4. 

Some Courts cannot fine nor impriſon, but 
amerce ; as the County-Court, Hundred, &c. Co. 
11 Rep. 43. 

Some can neither fine nor impriſon, nor amerce, 
vis. Such Courts as proceed according to the Ca- 
non or Civil Law. Co. 11. Rep. 44. 4. 

The Court of common Pleas is'a fixt Court, and 


muſt be held in a certain Place, Magna Charta. cap. 11- c 


The Court of King's Bench is coram Rege, and 
follows him where-ever he z and the Original 
Writs returnable in that Court are coram nobis 
wbicungque tunc fuerinms in Anglia. 2 Inſt. I T. 

The Court of King's Bench is an High Court ; it 
holds Pleasof all Treaſons, Felonies, and whatſoever 
is done contra parem; alſo it corrects theExhorbitances 
and Miſdemeanors of all the Inferior Courts in 
England, and of the Miniſters thereof, that they 
do not exceed their juriſdictions, nor alter their 


Forms ; for this Court is Fons Juſtitiæ. 22 Car. 2. B. R. 


It belongs to the King's Bench to correct not on- 
ly judicial Proceedings, but alſo Miſdemeanors 
extrajudicial, tending to the Oppreſſion of the Sub- 
kts Rights, or raiſing of Faction or Debate, or 


In what Actions ſupe- 


rior Courts may hold 
Plea, and in what jnfe- 
riour Courts. 


Stat. Glout. 6. E. 1. ca. 8. 


What Courts can fine 
and impriſon. 


What Courts may fin 
but not imprifn.. 1 


Some may impriſon, 
but not fine. , 


Some can only amerce. 


Spiritual Courts can 
wag fine nor impri- 
on. 


The Court of Com- 
mon Pleas is a fix'd 

ourt. | 
The Court of King's. 
Bench. 


28 E. x. cap. 6. 


The Court of King's 
Bench corrects the Miſ- 
demeanors of all ofber 
Courts. 


Fens Juſtitiæ. 

Correftsall Errors and 
Miſdemeanors tending to 
the Oppreſſion of the 
Subject. 


any Manner of Miſgovernment, ſo that no Injury, either publick or 


private, may be done. 11 Rep. 98. 4. 
No Record that is removed into the King's Bench 
is ever remanded. Show, Rep. 187. 
This Court of King's Bench is removeable at the 
King's Pleaſure. „ 
The Courts of King's Bench, Chancery, Com- 
mon Pleas and Exchequer, are Fundamental Courts, 
and in pleading of them, you do not begin with a 
Preſcription or Grant, as in Inferior Courts. Hob. 63. 
M an Action be brought in an Inferiour Court, 
of a Matter ariſing out of their Jurisdiction, the 
Defendant may, as ſoon as the Declaration comes 


in againſt him, bring his Plea ingroſs'd under 


Counſels Hand into Court, ſetting forth, That the 
fat was committed out of the juriſdiction of the 


A Record cannot be 


? remanded out of the 


King's Bench. 
Removeable at the 
King's Pleaſure. 


The Courts in asf 
minſter- Hall are funda- 
mental Courts, and how 
to be pleaded. 


What the Defendant 


muſt do, when the Mat- 


ter was not done within 
the juriſdiction of the 
Court. | 


Court 5 


wy 


2 be final. 
8 Eliz. cap. 5. _ 
KL The 


Ceurts, and their Jurildictlons. 


368 


Vie. Muſt plead a Fo- Court, and ſwear his Plea 3 and the Court muſt 


reien Plea, and ſwear allow it, and ſtop Proceedings; otherwiſe this 


. Court will grant a Prohibition, or, if they think 


fit, an Attachment. 5 
Reſolution of the In the Year of 4 Hen. 4. there was à petiti. 


Hounſe of Commons con- on eferred in the Parliament againſt the Court 


cerning the jurisdiction 
of the Admiralty Court. 


of Admiralty for holding of Pleas by the Spiritual 
| Law, which they ought not to do, but by the 
Laws of Oleron; and ſo it was held by the Houſe of Commons in par- 
liament at that time. Hill. 2x Car. B. R. The Laws of Oleron were 


particular Laws made at Oleron, an Iſland belonging to France, touch- 
ing Maritime Cauſes. _ [> | 
Jf Goods delivered a Ship-board be.imbezilleq, 


1 a{n what Caſe no Pro all' the Mariners ought to contribute to the Satif- 


of Admiralty. faction of the Party that loſt his Goods; every one 
„ of them particularly according to their Proporti- 
ons, by the Maritime Law or Cuſtom; and the Cauſe is to be tried in 
the Court of Admiralty: And in ſuch Caſes no Prohibition ought to 
be granted. Hill. 21 Car. B. R. Becauſe the Matter ariſeth ſoleſy up- 
on a Maritime Cuſtom, whereof the Common Law cannot take 


Notice. 3 3 
The Court of Admiralty ought not to try whe- 
WIT ther a Fact were done in a Place which is com- 
rehended within a League made with a Foreign 


Prince; or whether the Place be without or not: Nor ought to try 
whether the League were made at the time of the Fact done or no, 
21 Car. B. R. Becauſe the League may be traverſable and iſſuable at Law. 
= Where a Contract is made only in Exgland; 
Where te Party and there is a Converſion beyond Sea, the par- 


may ſue at the Com- : . , 
mon Law or in the Ad. ty is at his Election to ſue at the Common Law, 


„ or in the Admiralty. 4 Leon. Caſe 257. 
1 1 A Bond made and delivered in France, was ſued 
the Sea may be ſued at for in the Admiralty- Court: And held that the 
Commo Law, or in Bond may be ſued here; but the Suit being be- 
the Admiralty-Court. gun in the Admiralty-Coutt, we can't prohibit them; 
for perhaps the Plaintiff's Witneſſes are beyond Sea, which may 
be examined there, but not here. 3 Leon. Caſe 314. 

The Admiralty condemned a Man in 112/. for 


A he Any. a Matter done in New England, out of the Juriſdic- 
for a Thing out or their tion of the Admiralty ; and an Action was brought 


Jan ue de it is void. upon 2 H. 4. cap. 11. for ſuing in the Admiralty- 
cution may be delivered Court, upon a Contract made at Land, and a Re- 


upon his Hab. Cp. covery thereupon; and afterwards the Party be- 
ing in Execution for this Matter, and being brought 


\ 


up upon an Habeas Corpus, and this Matter returned, the Court held 
all their Proceedings to be coram non judice, and diſcharged the Pri- 


ſoner. Cro. Car. 603. pl. 8. 


Sits -«. , | ASentence definitive in a civil and marine Cauſe 
. by Delegates appointed by Commiſſion under 
c 


nitive Sentence in a ci- 
vil and marine Cauſe 


e Great Seal, ſhall be final, 8 Eliz. cap. 5. 


3 


Ia Ship be taken 5 


Prize. March 110, 
the Cuſtom of the 


civili &. maritima ; and 


faction for the "Offence, 
tifaRtion made, ſhould h 


nce. 


Courts 


ic pon 5 : 
them. 3 Lev. 60. See the Statute of 4 8 , 
For the Amendment of the Law, - - T7 5, 


attach'd in the. Hands of 


they ſhall be delivered to the 
of Caution to reſtore them 
diſproved within the Year and Day 


annot diſcharge him when h 
that is ſo ſet upon him. 21 Car. B. R 
1 H. 7. 35. For the Fine is paid j | 
and It is reaſon it the 
wve a Diſcharge for hi Offe 
or elſe he may be called in Queſti 
Offe | 


Admiral 


The Court ought, ex Officio, to 
Matters contained in the Record of t 


pending before them, but they a 
ſearch the Almanack to compute the 


ing Things, 21 Cer. B. R. 


lowed as good Evidence. 


ty cannot held Bike of a 15. Court of aqmit 


done upon the, 


„, Only to aſcertain 
Aunæ, PE | 


was taken 
II t. pl. 188. | 8 
ty Goods ma be 
2 third Perſon J in |: 7 Goods for Debt, Gr. ih 
that upon four Defaults 
Plaintiff upon giving 


e hath 


* 
- * » 


Land 


want rr, Or by Letters of wu. . 
| Mart, and be not brought ifa præſid ia of that lawful Frs P is a 

King by whoſe Subjects it 
ful 


For that ought to be ſet 
forth by. the Parties, but the Almana 


ck ſhall be al- 


An inferior Court ought to return a Writ di- 


the Authority above them, other 
them 


5 B 


* 


and their Jurist 


it is no Jaw. wet. 


Sea: And the Char- 
4&5 Anne, 
and where 


Admiralty may attach 
the Hands of a third 
Perſon. | | 


No Court can Hhne a 
Man, if they cannot gif. 
charge him Upon Pay- 


5. ment of the Fine. 


nce committed, 
one and the lame 


obliged to ſearch the 

Imanack to compute 
the Time when any AR 
was done, but it ought 
to be (et forth by the 
Parties, 


Inferior Coure muſt 
return a Writ, though 
not bound to allow it, 


cm to con temn 


Attachment lies againſt 


It 


370 Courts and their Jurisdiction. 

" IF a Court that bas not I · a Court which hath no Juriſdiction of 
ge erer . Cauſe depending in that ,Court: do. proceed . 
that Judgment is cor am Judgment in it 5 the. J udgment IS coram non Juice 
an fa. and an Action lies againſt the Judges who give the 
| ludgment, and any Officer ho executes their pro. 
em; but where they have Authority, and give an ill 


Fc ons 0 5, 005 WY h; che Procels ws 

udgment, there the Party, who executes the Proceſs upon that Judg. 

ment ſhall be excuſed, .__. - SOT EMI 17 71 2 e J 08 
| | 1 Alth one plead In Diſallowance of the Juriſ. 


Ne dition of a e Ja he may (afterwards) come 


8 1 
— 


* 


to the ſuriſdiction, he 9 $6 :: 
miy after allow E. nd in and allow, the Juriſdition, and plead tu he 
plead to the Action. Action. Mich. 22 Car. B. R. For the Plea is not 
peremptory, but dilatory, and may therefore be 
ee act F 


; : ran“ 1 ſx 52 . | J's | 
The Court of King's Bench is to regulate all the 


| 8 not exceed their juriſdictions, nor 
22 Car. B. R. For it is the higheſt Court of Judigature in Exgland 
except the High Court of Parliament) being . beld«.coram ipſo Rege, 
who is Fons Juſtitia; and other Courts are but as Streams flowing 
from this Fountain. | 5, | 


cop A 8 Courts of Law Jari England, that they do 


Lat eto Jn ſome Caſes the, Juriſdiction. of the Courts of 
RE vgs extends in tlie Cinque-Ports extendeth upon the high Ses. 
ſome Caſes to Matters Mich. 22 Car. B. R. This is by ſpecial Privilege 

done on the Sea. afforded them in regard of their great Services th 
WY are bound upon occaſion to perform for the Realm, 
, © R- may commit an This. Court may commit an Attorney, who is 
reary to che Rules of an Officer of the Court, for doing of things againſt 
the Court. the expreſs Rules of the Court, after due Notice 
given him of it. 22 Car. B. R. For this is a Con- 

| tempt to the Authority thereof. 

Pc Bu DG ſuperior Courts at Weſtminſter, and the in- 
their Forms of Proceed. ferior Courts elſewhere, do differ in their Formsin 
ing. Proceeding in many things. Mich. 22 Car. B. R. 
But this is not true of all inferior Courts, for ſome 
of them do uſe the ſame Forms as are uſed in the 
Courts at Weſtminſter. © = 
A Court by Lecters. A Court that holds Plea by virtue of Letters Pa. 
6-8 tent, ought to proceed according to the Courſe of 
the Common Law ; for no Patents ought to be 
granted againſt the Courſe of the Common Law ; but Courts that are 
Courts by Cuſtom, are not boũnd to proceed according to the ſtrict 
Rules of the Common Law ; but may proceed according to their Cu- 
ow. Mich, 22 Car. B. R. So that their Cuſtoms be not contrary to 
w. | Tr 8 . e | 
| PIR? A County-Court, nor any other inferior Court, 
8 cannot enquire. of. 8 ariſing out of the Ju- 
ing out of their Juri. riſdiction of it. Hill. 22 Car. B. R. For it hath not 
diction. ä Conuſance of things ariſing out of its Juriſdiction. 


One 


alter their Form. 


| 2 9 p 
BL... .. 


One ought not tb ſue to baſtardize an 1 ue after 
the Death of the Party. 4 RC 


there the prag pal Matter is criable' in i th Spi- 
riihal Court, and there is (alſo) a thing ine dent 
to'this Trial, which is triable at the Common Law, 
yet a Prohibition ſhall,not there be granted. Paſch. 
23 Car. B. R. ui principale trabit ad ſe ac 


Courts and their Jurisdiction, 


4 "x 1 4 
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Iſſue not to be baſtar- 


dized after he Death 
of the Party.” 5 


If the princi i801 Mat- 


ter be triahſe in the Spj- 


oh ſhall rant 


jth 


ityal La N win. 


beſſorium ſuum. For the prin- 


pal Matter being erlable in the Spiritual Court, the Common | Law is 


not to intermeddle ; for this would obſtruct Juſtice, 


Im the Univerſities they hold Pleas by Cuſtom, 
and Charters confirmed by Acts of Parliament, and 
do proceed according to the Rules of the Civil Law. 


How Pleas are held in 
the Univerſities. 


23 Car. B. R. Such Proceedings ſuit beſt with them, becauſe the Civil 


Laws are written in Latin, and the 

In the Court of the City of Exeter, they pro- 
ceed in that Manner as they do in the Common 
Pleas, but they do not ſo generally in other inferi- 
or Courts. Paſch. 23 Car. B. R. But in Norwich 


they proceed as they do at Exeter, agreeing with 


the Common Pleas. 

at the Common Law Courts in Weftminſter-Hell, 
the Plaintiff doth not ſhew at large in his Declara- 
tion, that the Cauſe of Action ariſes within their 
juriſdiction, (their Jutiſdiction being general) but 
inferior Courts ought to ſhew it at large, viz. infra 
huriſcdickionem Curie. Paſch. 23 Car. B. R. For they 
iſe to ſhew it at large, and they ought not to vary 
from their Forms. 

This Court will not execute the Jadgment of an 
inferior Court removed by Certiorari, 1 Saund 99. 


See 1 Serra 99. Where a Judgment was Anme 
in this Court againſt their own Opinions. 


The Court of King's Bench is a Bench of Eyre 
in that County whereſoever it fits. Trin. 22 Car. 
B, R. For it is not a fix'd Court, as the Common 


Civil Law is there only” ſtudied.” 


The Court -of gere 
roceeds as f in Common 
W. n 
1) 5 | 


. a 
= » } 
= IX. 


In the Courts in Ve- 
miuſter it need not be 
ſhewn where the Cauſe 
of Action ariſes: But 
coxtra in inferior Courts, 


5. R. will not execute 
a judgment removed up 
by Certiorari. 


A Judgment affirmed 
in B. R. againſt their 


own Opinions, , 15 a 
enn 


Court of B. R. is 
Court of Eyre. 


Pleas Court is, but removable abicunque, &c. And it is alſo ſuch in re- 

gard- of the large Extent of Juriſdiction in the Conuſance of all Mat- 

* either civil or criminal, which it hath in that County where it 
ts. 

The Court of Common Council of London is 
not a Court of Record, but only a Court of Ad- 
vice; and therefore neither a Writ of Error, not 
an Attaint doth lie for Matters done in that Court. Trin. 23 Car. B. R. 
kor there are no civil Matters ariſing between Party and Party tried 
there ; but only Advice taken by them amongſt themſelves touching 
redreſſing of Things amiſs in, and making of Laws for the better go- 


rerning 0, the City. 
©ne 


Court of Common 
Council of London not a 
Court of Record. 


2 10 Motion for Arreſt 
of Judgment tis too late 


to obje& againſt the Ju- 


tiſdiction of à Court. 


Ine hath allowed 


272 _ © Coutts and their Jurisdiction. 
One ought to ſpeak againſt the Juriſdiqion of 


1 


the Court, by pleading to it, and not by ſpea 
in Arreſt of Judgment. Mich. 23 Car. B. K 1 


then it is too late; for the Party by leading to 


the Juriſdiction, and the not having uriſdickion 


of the Cauſe is not ſufficient Matter to arreſt Judgment upon aſter 


Trial: 


A Sheriff by his Re- 
torn may not diſpute the 


Juriſdiction of B. R. 


Concerning the Juriſ- 
Palace- 


diftion of t 
Court of Wiſtminſter. 


'A Sheriff by Bis Retorn ought not to dif | 
the Juriſdiction of this Court. 2 Saund. 193. FOR 


The Palace- Court of Meſtminſter is a Court an. 
nexed to no Corporation, nor is beneficial to any 
Society of Men, but the Officers thereof; and from 
the Tunnel of Whitehall, and twelve Miles from 


thence in compaſs, its Juriſdiction reacheth, and it is called the 


Palace - Court. By 


Rolle Chief Juſtice, Mich. 24 Car. B. R. Originally 


it was called the Marſhal's Court, and had Conuſance only of Mat- 
ters in Difference ariſing amongſt the King's Menial Servants, but af. 
terwards by Corruption it extended its Power much farthet, to the 


Grievance of the 


The Chancery may 
adjouri any Cauſe to the 
Courts of Common Law, 
and tranſmit the Record 
into B. R. | 


If one of the Defen- 


dant's in Chancery pleads 
to Iſſue, and the other 
demurs, the Record 
ought to come intire in- 
to B. R. who will give 
Judgment upon both 
Verdift and Demurrer. 


Statute of leofails ex- 
tends to inferior Courts. 


r 
The Chancery, it is ſaid, may adjourn any 
Cauſe there pending at the Common Law, and 
tranſmit the Record of it into this Court to be de- 
termined, either after or before Iſſue or Demurrer 
joined. 2 Saund. 25, Ge. 

And where in Chancery one of the Defendants 
pleads to Iſſue, and the other demurs, the Record 
ought to come intire into the King's Bench. Ian 
26, &c. And in this Caſe. the Court of King's 
Bench will give Judgment upon the Verdict and 
Demurrer both, and the Record ſhall not be re- 
manded into Chancery. Idem 27. 5 

The Statute of Jeofails doth extend to inferior 
Courts ; for it is a. beneficial Law, and to be (there- 


, 


fore) largely expounded. Paſch. 24 Car. B. R. For omne bonum eſt ſui 


B. R. 3 W. & M. 
A Court cannot be 


held by Cuſtom, and 
Letters Patent alſo. 


Extent of the Autho- 
rity of B. R. 


B. S. And upon 


Men in their ordinary Converſation, doth tend very 


7 : Adjudged alſo inter Malmyn and Smitb, and Phyler and Boſon, 


A Court cannot be held by Cuſtom, end by 


Letters Patents alſo ; for if one have a Court by 
Cuſtom, and he purchaſe Letters Patents, and holds 


the Court by them, the Cuſtom is extinguiſhed, 
Mich. 24 Car. B. R. By interrupting it, and hold- 
ing the Court by another Authority. | 
This Court hath Authority to reform Abuſes in 
the Behaviour and Carriages of all Perſons what- 
ſoever throughout Exgland. Hill. 1649. Feb. 9. 


good Reaſon, for civil and orderly Deportment of 


much to the 


Maintenance of the publick Peace, with which this Court is principal- 


5 The 


Sg. SS . to wee. 


Reer 


2 © = 07 = 


% 


a 5 %y OTF aw nds cy 


— — 

Jickion of this Court, without Words in the Nega- 
* that is, That it ſuall not do thus or: thus. 
—— B. S - For if it only ſay it ſhall do 
000. ſo, the Court may do what 1 and 


no 
This- Court is not to be open longer than the 


conti nnance- Day, which is about eight or ten Days pe 
aſter iſſuable Terms, and about half that time after 
the other Terms, during 


— ante an 
J The Parliament can- 


alſo what it ce: OO; for here is 
Reſtraint. 


not take away the Au- 
thority of 8B. R. e 
0 . 


* 


—— 


40 
* 


- Hos! long the Couft” 


r ener 


which Time common Rules are entred, and 


alſo Iſſues are joined. Trin. 1651. B. S. For that Time is enough to 


diſpatch ſach Buſineſs. 

All Courts of Record are originally the King's, 
Mich. 1652. B. S. And derived from him as the 
fountain of all Juſtice. 

(here one is elected Conſtable, and refuſes to 


ſerve: the Office, this Court may iſſue out a Writ 


of Mandawns. to compel him to do it; ſo alſo they 
ond do in cafe of ſeveral other Officers. For where 

ones 2 Means will not ſerve, this n _y 
iaterpo S. „ 


an Othcer turned out, wel cauſam fionificare ; but it 
cannot-command the electing of a particular Per- 
ſon to be an Officer. Oo 
Dne may ſue in the King's Bench Court, Actions 
won. the Caſe, and Treſpaſs and Ejectment, and 
other Treſpaſſes by Original, as well as he may by 
bill : But the common and moſt ufual Way 


Alla this Court will grant a ene to reſtore 


is by Bill. 


: Sb. is 4 j 20 


All Courts are origi- 
nally the King's.” 


May grant a M:ndzmas 
to compel. an Officer 
who is elected to ſerve 


the * N 5627 Wh 
9 * « 4 S Y +4 


Alſo to reftore an 
Officer turned out, vel 


cauſam fi gui ficare. a 


Where Suit may be 
in the King's Bench by 
Original. 


But upon 2 


judgment in the King's Bench, where it is by Original, no Writ of 


Error lies, but in Parliament. 

Where 2 Suit is commenced in this Court b y 
Original, or is removed into this Court by Writ 
of Error out of the Common Pleas: In all Caſes 


after Judgmer 


Whe e Pa Jawry, af. 
ter Judgment, lies in the 
King's Bench. 


nt, where the Cauſe was commenced by Original, the De- 


fendant may in this Court be outlawed after Jen, as the Courſe 


is in the Common Pleas. 

-Ff the Iſſue be, Whether a Wife, or not a Wife, 
it is triable at the Common Law: But whether 
lawfully married, or not lawfully married, is tri- 
able by a . Certificate from the Ordinary. - For 2 


Marriage is pleaded to be according to the Laws of 
Church, vz. the Eccleſiaſtical Law, and therefore moſt 
them to determine, whether the Marriage was folemnized 


the 
proper 


Wife or not Wife, is 
triable at the Common 
Law: But law fully mar- 
ried or not, by Cert;ficate 
of the Ordinary. 


4 
* 


accordingly : and that is by Certificate of the Biſhop, upon Ne »nques 


«couple em loyal Matrimony : 
the Common Law ; for this is Matter of Fact, and 


But whether married or not, is triable at 


not Matter of the 


Spiritual Law, and ſo not determinable by the Judges thereof, no 


2 5 C 


: E 


mor 8 


y 

4 
"$- 
"2 


r 
— 
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374 0 | 
more con Matters of Spiritualty are triable hy the Judges of the Com. 


| A Recognizatice of Bail in the Common pleas 3; 
n N org; * entred into ſpecially: But a Recognizance of Bail 
the King's Bench, and in the King's Bench is entred into generally, Us, 
how. in the Common That if the Defendant be condemned, be: ſhall ren. 
"_— der his Body to Prifon, or pay the Condemnation. 
Money (without mentioning of Sum) or elſe' the Bail will do it 
for him. In the Common Pleas, if the Defendant bimſelf be preſent, 
he is obliged in double the Sum in the Writ, and his Rail in the fingle 
Sum. But if the Defendant is not there, then his Bail muſt be bound 
in double the Sum, to render the Body of the Defendant into Prien, 
or pay the — — 1 5 3 4 ER 
urt 52 Ourt, and 
K — Court of Er. qath conſiſt of Law and Equity... The Plea-Sde i; 
for Matters of Law, and the Exchequer-Chamber 
for Matters of Equity: On the Plez-Side they proceed in Latin, and 
in the Exchequer-Chamber by Erg/ifs Bill, Anſwet, Gr. es in Chan- 
cery ; but their Informations, e Warrexto, Oc. are in Latin, and 
are all on the Treaſurers Kemembrancer's Side. op? 
The Hundred-Court is derived out of the Coun- 
. The Hundred-E%% ty-Court; and the County- Court could not before 
County-Court, and can- the Statute of Merlcbridge grant Replevins without 
not preverive to. grait a Writs, fo that an Hundred. Court cannot pre- 
* | * 5 Mod. 254. See the Pleadings in it 
24% . + „ # | 
For County-Courts. See the Statute of 11 H. 2. cap. 15. entituled, 
21 b. 7. can. 366 Entring of Plaints in County-Courts, examining of 
Sheriffs, Execution of Precepts, viewing of Eſtreats, 
and gathering of them, in every which Particular Directions —_ 
by the ſaid Statute, and the Puniſhmene directed thereby againſt the 


Offenders. 8 8 . 
By an Act made 19 H. 7. cap. 24. it is enacted, 

a That the Shire - Court for 8 of Suſſex ſhall 
at Chichefter, and the be holden and: kept one time at Chichefter, and the 
wb ping 24 Next time at the Borough of Lewer, and thatevery 
R Court holden to the contrary hereof, and every 

Thing done therein ſhall be void. 

8 Although all Matrimonial: Cauſes. have of long 
Teflanentary Cafes Time been determinable in the Eccleſiaſtical Court, 
came to be determined and are now properly within their Juriſdiction, 
by the Eccleſiaſtical yet ab initio it was not ſo; for as well Cauſcs of 


Cauſes, and did appertain to the Civil Magiſtrate, until Chriſtian 
Emperors and Kings granted or allowed to the Clergy the Juriſdiction 


of thoſe Cauſes. Dau. Rep. 3 T. b. 
Croft, See Toft. . 


3 | Cuſtom. 
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ee 
. and the Conſent of our Anceſtozs, hath | 


& Nen and is Daily put into Pzactice, See 
152 Davis Rep. a. ä 


? 


' 9 Cuttom alledged 5» fers,not in facto, is naught. If 2 Cuftom be al. 
Nym. 4. | | ledged in eri, end not 
Unity of Poſſeſſion deſtroys a Cuſtom. Is 
192. ra Unity of Poſſeſſion de- 
* | | | ſtroys it. * 
Chen a Duty is raiſed by Cuſtom, a Diſtreſs Diſtreß for a Duty 
— _ muſt be maintained by the like Cu- Cu be maintained by 
CEE. , ˙ — 
It is the Cuſtom of London, where one that is Cuſtom of Londen for 
educated in one Trade may uſe another. 1 Sund. ing of any Trade. 
312. i eee 23575 
Any Cuſtom which may be intended to have _ If a Cuſtom had a lau- 
had a lawful N is à good Cuſtom. 11 H. 7. ful Beginning. it is good. 
14: Mich. 14 Car. B. R. elſe not; for Continuance 5 
of Time cannot make walum in k to be good. | 
Any thing which may be good and lawful to be A Cuſtom that begun 
done, which had its Original from the Conſent and * Conſent, is good. 
Agreement made betwixt Parties, may be good 
and warrantable to be done by virtue of a Cuſtom, Mich. 23 Car. B. R. 
Although ſome particular Perſons may be prejudiced thereby; for 
conſenſus tollit errorem. ee re = 
Ehe Cuſtoms of the Univerſities are confirmed =@Cuftoms of the Uni. 
by Act of Parliament. Paſch. 23 Car. B. R.  - papa 


of Parliament. 


Jf there be a Queſtion in this Court, Whether 
there be ſuch Cuſtoms or not in the City of Los- 
don, the Trial muſt be by Certificate from the 
Mouth of the Recorder. Paſch. 24 Car. B. R. The Recorder being in- 
tended to have Conuſance of them, as being or civitatie. 


How Cuftom or no 
Cuftom in London, to be 


Cuſtom 


Cuſtom to take Ap 
prentices lies in the Sclet 
only. 


Tuüſtom of London to 


bring all Wares ſold by 
Weight to the King's 


Beam, good. 


Concerning Eccleſiaſti- 
cal Matters triable at 
Common Law. 


Cuftom for all the Fee- 
Tenants of a Corpora- 
tion, good; for all the 
Inhabitants, ill. 


Tho? ſeveral Perſons 
preſcribe a Cuftom for 
the ſame thing, ſuch Cu- 
ſtom may be well com- 
menced. f 


By the Cuſtom of Mer- 
chants, if two Perſons 
be found in Arrear upon 
an Account,both of them 
are liable to pay the 
\ Sum. a 


Cuſtom to take —— lies in the Solet only 
without the Debet. 1 Lev. 12. 


RR 


The Cuſtom of London to bring all Wares by 


+ ns. 44. * 


ally ſold by Weight to the King's Beam, and di- 


vers ſuch Cuſtams, good. Idem 15, 16. 

A Caſtormiedyching 'Ecclefiaſtical Matters triable 
at the*Common Law, and not in the Eccleſſaſtical 
Courts. 2 Lev. 187. 


A Cuſtom for all Fee-Tenants and Inhabitants of 


a Corporation, goody 1 all the Inhabitants, ill. 


Tdem 253 WE 4 
Where one —_ may be claimed by ſeveral 
Perſons by Cuſtom and Preſcription, and the Cy. 


ſtom and Preſcription r 1 be well commmenced. 
1 SCaumd. 351, 352, 333. 

Ik two Perſons be found in Arjear upon an Ac. 
count grounded upon the Cuſtom of Merchants, 
any one of them may be .charged to pay the 
whole Sum that both of them were found to be in 


Arrear upon the Account; and this is by the (u. 


ſtom of Merchants. 26 Jan. 1650. B. S. vix. Two 


Perſons Ms drive à joint Trade betwixt them; 1 it is intended they 
are each of them anſwerable in way of Trade for what his Partner 


ſhall do. 


Where the Merchant, | 
and where the Factor is 


By the cuſtom of Merchants, where the Mer- 


chant orders his Factor to buy Goods of a particu- 


Debtor by the Cuſtom Jar Perſon, there the Merchant is Debtor, and not 


of Merchants. 


the Factor; : but where the Merchant orders his 


Factor to buy Goods for him, and doth not ſay of 
whom, and the Factor doth A as Factor to the Merchant ſeveral 
Goods of ſeveral Perſons, which Goods come ta the Uſe of the Mer- 
chant, here the Factor only i is Debtor, and not the Merchant; this 
Cuſtom was found by a Jury of Merchants, and afterwards by another 
Jury of the Merchants in London Teturned by Rule of Court. Inter 

Pmberton and Bunkley,' &. alios, tempore Car. 2. 

Conſuetudo eft ex certa cauſa rationabili, and if it 
be not grounded upon ſuch a reaſonable Cauſe! it is 
void. I El. 725, pl. 8 0 

b A Cuſtom to have ſolam G * aſturam 
as 2 —4 hath been formerly doubted, 19 — ood 1 not; 
7an, is good z and why. but it is now held to be good, becauſe the Lord of 

the Soil might have ſome Recompence for it. 3 Mod: 
291. 

A good Cuſtom ought to have four inſeparable Incidents: s 

1. A reaſonable Commencement. 

2: It ought to be certain, and not ambiguous.” 

3- Jt ought.to have Continuance without Interruption. 
4. It ought to ſubmit to the King's Prerogative, and not to exalt 
it ſelf againſt it. Davis Rep. 32. 4. There 


It muſt be ex cer ta cauſa 
rationabili. 


So mot =, = = my 


<= © 


Cbere are two Pillars of Cuſtom 3 one the com- 
mon Uſage ; the oo: that it vo Time out of cu 
Mind. 4 Leon. Caſe ae 204 

a Cuſtom ought to be poſitively alledged by AC 
wt in F Fact. Lam. 1319. 1:1 16 © 

A Cuſtom alledged to be in a wit Parcel 
A Land, d, and not in ap» Manor, V , Pariſh or 

is naugh ght. bj 1319. 19 5 
0 Cuſiom alledged;to be in a Pariſh, That the 
Occupiers of ſuch a Cloſe within the Pariſh have 
ed d to have a Way, &. adjudged to be naught ; 
rr 


in a Pariſh. 
riſh or Vill may 
294. See Title itle Eaſement. 3 
Cuſtom in Copyholders, and Preſcription ir in 


Freeholders to have folaw & ſeparalem paſturam. and 
good... 1 Len 268. 
Cuſtom for all the Inhabitants to dance upon 


the Plaintiff's Land, omni tempore anni, for their 
Recreation ; and good, becauſe it is neceſſary for 
Inhabitan ts to have their Recreation. 1 Lev. 177. 


I.Cufom for itants of a Vill to pr 
for Common, is my and void. Cro, 2 352. 
ph. 25. 363. 


Cuſfom to pay a Year's Value for a Fine for 


Copyhold Land, 1s 8 tho objected that the 
alue 1 is uncertain. 3 
Cuſtoms ought G be laid: 74 the Land, * icht 


to be reaſonable ; for thoſe which are unreaſonable, 
are not good, nor to be allowed. For the Com- 
mon Law is grounded upon Reaſon, and allows 
not unreaſonable Things. 6 Rep. 60 

A Cuffom for a common Bakehouſe in a Town, 
held good. 8 Rep. 125. b. 

Several Cuſtoms againſt common Right, and 
the Rule of the Law, yet held good. 8 Rep. 126, 
127. 
q Cuſtom, That if any Tenant of the Manor of 
Port-Cheſter deviſes by his Will, or aliens, or en- 
feoffs, or makes a Surrender of any of his Lands 
held of that Manor, that if the ſame be not pre- 
nted at Come Court held for the ſaid Manor with- 


2 Pariſh cannot be well ap 
2 Lum. 1319. But all the Inhabitants of a Pa- 
a Cuſtom or u Jer © an Eaſement. 3 Med. 


ite 


The two Pillars * 
* C4: Tran 


antes 


* Cuſtom aliedged to 
be in a particular Parcel 


om alledged 
be in 4 Pariſh, np 


EMT to 2 Cloſe | 


Cuſtom in | Copyho a 
ers, and Preſcript ion 1 
Free holders. 


Cuſtom for Tnhabi- 
tants of a Pariſh to dance 
upon the Plaintiff's Land, 


\Cuftahi? fo fork Inhabi- 
tants to preſcfibe for 
Common, void. 


Cuſtom to pay 2 Year's 
Value for à Fine for Co- 
pyhold Land. | 


Cuftoms unreaſonable, 
not to be allowed. 


For a common Bake- 
houſe, held good. 


Cuftoms againſt Com- 
mon Right, and Kulc of 
the Law, held good. 


A Cuftom to preſent 
all Deviſes, Alienat ons, 
Feoffments: and Surren- 
ders, &c. at the next 
Court, or to be void. 
held a good Cuſtom. 


2 Year after ſuch Alienation, or at the next Court holden after the 


Year, then ſuch Alienation, &c. ſhould be void; this was adjudged a 
4 Cuſtom, more eſpecially conſidering that it was a Port-Town. 


„El. 668. pl. 25. 669. 
By the * of London, an Action on the 


Caſe doth lie againſt one for calling of a Woman 


Whore; and ſo is the common 7 Now al- 
3 . 


Caſe in London lies ſor 
Calling a Woman Whore 


fo 
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Cuſtom. 


278 | 4 1 

Fl it licth for a Lodger, for ſhe comes within the Cuſtom, which 
reacheth to all the Inhabitants. Quad Nota: But ſhe muſt be an Iu. 
thin London; for by the Common Law i lies not, but only 


| a Cuſtom of the City of Briſtol, an Adi 
Aion lies upon the hack you againſt one upon a bare Promiſe * 


habitant wi 
upon the 


7 9 the Party, that he would pay the Money, or up. 

3 on a Conceſſit ſolvere, is maintainable there; and 
ſo it is by the Cuſtom of London. This may be thought reaſonable 
there, in regard of a ready way uſed in bargaining and commercing 
one with another. | r 


upon 


| By a Cuſtom uſed at Sea, the Goods in a Ship, 
ea be Cuſtom for Goods which is taken as Prize, ought not to be taken — 
n of the Ship, before the Ship fo taken be condemn. 
ed for Prize in the Court of Admiralty. For before the Ship be con- 
demned, it appears not judicially that the Goods are Prize-Goods, tho 
e 1 of 


„ 


. ow ”w . „ 


Hat manner of Duties, Cuſtoms and 
Subſidies are, and their Original; 
what Cuſtoms are due to the Crown 
Inheritance for Merchandize, and 
what are due of Common Right, and not by Be- 
When the Petit Cu- nevolence, or Act of Parliament; and when the 
2 Petit and new Cuſtoms payable by Merchant- 
my Strangers began, and how Priſage of Wines is due; 
ſee Davis's Rep. 8, 9, 10, Oc. | 
The Cuſtume Antizue, The Cuſtoms, called Cuſtume Antique, for Wool, 
now” Pals Woolfels, and Leather, were granted by Parlia- 
— ment to King Edward the Firſt, in the third Year of 


What Cuſtoms are due 
to the King by Inheri- 
cance. | 


his Reign, and was no Duty at the Common Law. Vaugh. Rep. 161, 


162, 163. 


We Cuſtos 
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Uſtos Brevium is the Chief long- =p 
ing to the Court of Common Pleas 02 C #revien, what. 
Kings Bench, whole Office is to re- | 
ceive and keep all the CUrits, and to put | 2 
them on the Files, every Reto by it ſelf; and at the End of every 
Cerm to receive of the Pzothonotartes all the Recozds of Niſiprius 
called the Poſtea. The Cuſtos Brevium alſo makes Entry of writs of 
Cobenant, and-the Concozd-upon every. Fine; and makes out Exem- 
plifications and Topies of all the Writs and Recows in his Office, 
and of all the Fines lebied. The Parts of the Fines, after they are 
_ ingrofſed, are divided between the Cuſtos Brevium and the Chirogra- 
pher 3 whereof the Chirographer always keeps the Mrit of Covenant 
the Fine, upon Which Foot the Chirographer. cole rhe P2oclamarions 
n oot the Chirographer cauſe Hamation 
to be (ndo2(ed when they are all pzoclaimed. "5 ; 


No Clerk ought to be admitted into the Office No 222 
of the Caſtor Brevium, without the Conſent of the of Cee eri, with 


of Cuſtos Brevium, with- 


Lord Chief Juſtice firſt obtained: And thoſe that out the Conſent of the 
are admitted ought to be choſen out of the beſt Lord Chief Juſtice, 
Clerks in the King's Bench Office. Per Roll. Chief Juſtice, 1655. For 
the Lord Chief Juſtice hath a Superintendent Power over all the Of- 
fices and Officers belonging to this Court, for the better Regulation of 
them in order to the readier Adminiſtration of Juſtice : And the Court 
has a Power to order Matters between Attorneys and their Clerks s At- 
torneys being Miniſters of the Court. 4 | 


Damage 


* 
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Amage Feaſant is when 9 Stringer's 
Cattle are in another Man's Szound, 
| without the lawful Authozity 02 Licence 
FULL, 4 p of the Owner of the Gzound, and they dg 
there feed, tread down, and ſpoil the Con, S2zals, &c. in which Caſe 
the Owner of the Land may diſtrein and impound ehem. 


For what Horſes tied Hozleg in a Plongh or Ca be ſeyered from 
to a Ploughor Cd thence and diſtreined for Damage Feaſant, but it 
what not. 1 be in the Caſe of a Rent · Service. Cro, El, 
Goods fold in a Market An Ox- hide brought into the Market and ſold 
cannot be diftreined cannot be diſtreined Damage Feaſant. Cro. El. 628, 
Damage Feaſant. 5 7 | 2 „ 

Diſtceſs ſor Damage Ik one comes to diſtrein Damage Feaſant, and 
E 1 pb where ſeize. the Cattle, and the Owner drives them out, 

ce? he cannot diſtrein them Damage Feaſant, but is put 

to his Action of Treſpaſs; for the Cattle ought to be actually upon 
the Land Damage Feaſant at the Time of the Biſtreſs. 9 Rep. 22. 4. 

bs CUhere Cattle are diſtreined Damage Feaſant, 

Amends for Treſpals Amends cannot be tendred to a Bailiff ; for be 


; Damage Feaſant, what. c 


Bailiff — deliver the Diſtreſs when once taken, neither 
can he demand Rent upon a Condition of Re- entry. 
| 5 Rep. 76. 


How to plead Foſſel. In Treſpaſs, the Defendant pleads, That he was 


fion of a Term for Years. 


poſſeſs d of Black- Acre, pro Termino diverſorum Ar- 
Plaintiff demurrs, be- norum, adtunc &. -adbuc ventur ; and that being 10 


on 1 poſſeſs d, the Plaintiff s Cattle were doing Damage, 


not ſet forth. and he diſtrained them Damage Feaſant : The Plain- 
. tiff demurs, and ſhews for Cauſe, That the De- 


fendant did not ſet forth the Commencement of 
the Term: For regularly where a Man in pleading makes a Title to 


a particular Eſtate, he muſt ſhew the particular Time of the Com- 
| 3 | EEE mencement 


"06 


1. 


—— "MW War” — 


of any pa 


Damagh! Feaſan 13 


nent of bis Title; that the Plaintiff may r 
3 The Plea is ood upon 
Where the Plaintiff bri 


be in Poſſeſſion: But | if be will juſtiße 


as here will not be good: 


Thing which 
may not come in Q 


this will be good. 


Certainty as is neceſſary" in other Caſes. 2 Med. 
71. | 

t in Lat. 1492, it was 26jadped, That the 

Heading of Poſſeſſnatis fit was not good, it 


ing in Bar: And this was 5. and Gout 
Caſe aboye, of 2 Med. 70. and Sevi 


repl; 
this Difference, vis." __ 


185 2 an Action for Land, or © 

doing of Treſpaſs u nd,” be is ſuppoſed. to Eftate. 
rtue 
particular Eſtate, he muſt ſhew KA Com- 
mencement of that Eſtate ; and then ſuch Pleading 
But when the Matter is 
collateral to the Title of the Land, and for any 
appears in the Declaration the Title 
veſtion, ſuch a Juſtification as 
In this Caſe, no Man can tell 
what the Plaintiff will reply; it is like the Caſe of ; 
Inducements to Actions, which do not require ſuch 


againſt the 
An Caſe. Cro. Car. 138. 
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Where à Plaintiff 
brings Treſpals, he is: 


luppoſed to be in PoE: 
ſeſſion. 


But if he will juſifie 
by Vertue of any parti- 


- cular Eftate, he muſt 
 ſhewtheCommencement. 


But where the Matter 
is collateral to the Title 
of the Land, it is like 
the Caſe of an Induce- 
ment, 


How Poſſeſſonatus fuit 
muſt be pleaded. 


Amages ate a Recompence given by a Jury 


DES 


to the Plaintiff, fo2 the Wrong done to von by 
t. Co. Litt. 257. a. 


Damages, unleſs the Jury finds more than 
40s. in Actions of Treſpaſs, and Actions upon the 
Ciſe for Words. See Title Coſts. 

Damages ought not to be given for that which 

i; not contained in the Plaintif 's Declaration; nor 

for that which is immaterially alledged, or againſt 

Law; but only for that which is materially al- 

ke dped, and ſet forth in the Declaration. Hill. 

I (ar, B. R. &. 23 Car. B. R. For * Law will 
5 


- Where the Plaintiff ſhall have no more Colle” 


| Ito quere, 
_ Dre? IT 82 
r See Judgments. 
a 1 


Damages, what. 


Where Plaintiff fhall 


have no more Coſts than 
. Damages, unleſs the Ju- 
ry find above 405. 


There ought to be no 


Damages for what is not 
contain'd in the Declara- 
tion, not 
immateriallj alledged or 
againſt Law. 


for what is 


ks, 


7 


not 


OC 


| ir an 9s for uk Dapugs 
for, op in manner as w Ge for the Lane "urs 1951 
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_m_ 


ſhew every Man what-is: e but doth alſo Point out 
12 to recover one's Right if it be detained... mm 
pere a Treſpaſs for which as Adion is bronghe 
_ Where e is . and not ſeveral Treſpaſſes, 1 85 oughe 
not to be ſeveral Sy ſeveral Damages given, again 
—_ dant. Mb. 21 Car. B. R. For. the. TreGur 
u . growing the! 
ſhall not be ſaid 10 be ſeveral. 28 a Ho. ought not to be 


divided. Sir John Hey 's 7 IP» 5» a 5 ee * 


In Treſpa 


In * plead Not guilty 15 verally ; the Jury finds them 


rally, and are all found all guilty: The. Jury muſt. aſſeſs the 


guiley z how Damages 5ointly e it is but one entire Treſpaſs, and 


3 er” 9 1 0 made by the Plaintiff 8 Writ and 2" 
How where in Tel. But in Treſpaſs apaioſt d, the jury Gnds ons 
2 285 5 Guilty at one time and 2 other at — 
ole Time, and the other there ſeveral Damages may be aſſeſſed 3 but if the 
at another. Plaintiff himſelf confeſs that they comtnitted the 
3 Tn A. ere the Writ ſhall abate. lid. 

n aga paſs againſt two, one appears, againſt 
os CO i whom, the Plaintiff declares, then Bends? and 
d Bone + is found nge, and Damages againſt bim; fun, 


comes and . pleads and is found 
i: He hall be charged guilty ; the Defendant who pleaded laſt ſhall be 
by eve fiſt ae with the Damages tar d by the firſt lu- 


for the Treſpaſs which the Plaintiff had 
made joint by his Writ and Count, and made to be at one time, 
cannot be ſevered by the Jury, if they find the Treſpaſs to be com- 
mitted all at one time. Bid. 

Where one Joint Action of Treſpaſs is brought 


Where two reſpaſ- 


fon are Wd Ard. for two ſeveral Treſpaſles, and the - Treſpaſſes are 


che Damages may be found ſeverally, the Damages may be ſeveral; for 
* et bi — the Damages are to be according to the finding 
threo, and two only are Of the Jury: But if one Action of Treſpaſs be 
Ar brought againſt three Treſpaſſers, and two of the 

mages may beenice. Treſpaſſers againiſt whou!” the Action is brought 
be found Guilty, and the third is found not guilty, there the Dama- 
ges — Pp hg ml es 0 22 E R. For the 
Treſpaſs is but one joint 85 t e Action brought a; 

gainſt divers Perſons ; but in the former Caſe: there are feveral Tel 


AM found, and fo the Damages may be ſeveral, 1 3 the Adtion 


a joint Adion, | * 5 | 

I an Action Treſpaſs be brought againſt two 
en e en Defendants, and one of them is found guilty by 
Damages, yet the Coſts himſelf, and the other by bimſelt, and vo 
— ſeverally aſſeſſed, yet the Coſts ſhall be jointly 
tax'd. 2 Caſe. 5 * 4. 
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1 8 8 plead to lie « 


u 


In an ARion in eee to be re- 


axe}, he Dango wee dn, 8 


Z Declarion be in Cas or Treſpaſs, Se. 
20 l. and th E 
| the. Maſter e nol, Sod Zo 2 1 


Damages, and Cofts 
amount to 30 J. che Judg- 
ng is enter d as of 


2 1 attingunt 4 17. 
2 yet bere it is good | 
io more Damages than 5 Plaintif = uy have found 
e e or; the other is En- 
21 mages given · for 
Treſpaſs: are not wel given. Mich, 3 x the by R. one Treſpaſs "or ood 
For the Law uſes to proportion the Amends or Sa- 
faction for the Injury done according to the Loſs which the 
whom the Injury is done, doth receive by the Inju d 12 
onght not to alter the Law by their Verdict. "0 
In an Aſſize the Jury oug ht to give Damages How the Jury oughe 
for the Value of the 1. to the time of the Re- ©2,5"* Damages in an 
. 4 * 3 there is no Re. Aſſtze of Land. 
ver | 
rcovered) but in EjeFione firms, Ry the yore _ the Land it ſelf P 
but ſmall Damages are to be ra Paſch. 23 Car. a gorge nk 
either = Platneiff or Leſſor y bring an Attion Wee * 2 
þ 8 an 
cuintion.. __ Profits from che time of the Demiſe laid i in the De- 
on a Demurrer to an Evid the 
Rr the Jury, who ſhould — tried _e 88 
ks if the Demurrer had not been, to find Dama: e 
ges for the Plaintiff, if upon arguing the Demur- tho Curr mand give 
rer the Court ſhould give Judgment for him. Paſeh. Judgment for in. 
23 Car. B. R. For the Jury may conſider of the 
Vatter of Fact which ſhould have been tryed, if the Evidence had 
iy covers the Mu 88 N ors. Fr Demurrer, which on- 
ws and may find 
* cg Da are found ſeverally, The — i 
15 relinquiſh Part of the Damages, and enter , Damages are 
bis Judgment Tor the reſt. Hill. 33 Car. B. R. But — er 15 
A 
vH den Court. Paſch. 24 Cer. BR. and 


Damages 
) n Treſpaſs the Plaintiff declares ad dammuy, 40 B 
CS ere The the Jury find 4 & Damages, and 205. for Coſts, 
Plaintiff at the Day in whereupon at the Day in Bank the Plaintiff remits 
Bank remits the Sur- gf, parcel of the 491. afleſſed by the Juty for his 


lus and adgment e r 4:12 a, 
ertbe ref yeh prereaſe Damages, and P rayed Judgment for the 40 J. with 


3b 


. The 


Jury find more IR T 


of Cofts, and had it; Encreaſe of s and he Had 91. de increments ad- 
erer, he, the Dame, ded by the Court, which in fate amounted to 301 
ges and Cofts amount. and Had his Judgment accordingly : And upon a Writ 
ag to more than #35 of Error it was infiſted upon for Error, that the 
an, 1 'thie Judgment Damages and Coſts: together amounted to more 
was affirmed. -' than the Damages alledged in the Declaration, and 
| that mia & tuſbagia+ were included within the 
Word Damages; but the Court notwithſtanding affirmed the Judg- 
ment, which ſee at 2 Gt Caſe. 1 7 Rep. 109. b. 11 A oh 
2 tit of Enquiry of Damages in a Cauſe triec 
1 Tunes Yr — in Marſhal's Court, or peach 15 
cute Writs of Enquiry Court, may be executed by the Judges in the 
of Damages. Court there. e STOR, <9 7 
In ſome Caſes greater Greater Coſts may be given in ſome Caſes than 
Cofts may be given than the Damages laid in the Declaration. Trin. 24 Cy. 
are laid in the Deca B. R. For the Plaintiff's Declaration is only for 
| the Damages due unto him, by reaſon of the Injury 
done him by the Defendant; but the Coſts are given in reſpect of the 
Plaintiff's Expences in his Suit to recover the Damages, which may 
perchance be far more than his Damages ſuffered by the Defendant. 
| Jn Maihem the Court. It Caſe of Maihem the Court may upon 
may encreaſe Damages 2 View of the FaQgncreaſe the Damages given by 
upon a View. - the Jury, if they think fit. 
In Replevin and ſpe- . In a Replevin brought, and a ſpecial Verdi& 


cl, ve Of) nen thereupon found, Coſts and Damages | ſhall be 


wen 3 k r tht 
as 5-6 Iſſue ſhall be found wen on either Side, according as the Iſſue ſhall 
on the Determination i e 
the Matter in Law. @ s uns upon the Determination of the Matter 


* 


1f Biaintiff becomes If an Action be brought, and the Defendant 


nonſuit ſor want of a | . 2A 
| Renlication, he ſtall Pleads, and gives a Rule for the Plaintiff to rep! 
3 Cofts for falſe Ver- to his Plea, and the Plaintiff. will not 7 
ation of the Defendant: the Defendant's Plea, but becomes nonſuit for 
5 Want of a Replication, he ſhall pay the Defendant 
Coſts for his falſe Vexation of him, by the Statute of 4 J. 3. and 
upon very good Reaſon ; For it ſhall be intended, that if he had had 
good Cauſe of Action againſt the Defendant, he would not have be- 
come nonſuit, but woul —1 a T 
3 here the Iſſue is entred, then after one De- 
er a Nute to try fault made by the Plaintiff, the Defendant may 
the Iſſue by Previſ. give a Rule to try it by Proviſo, and he may then 
| make up the Record, and try it as if the Plaintiff 
had proceeded of his own Inclinations ; and uch Trial is ſaid to be 
2 Trial by Proviſo, becauſe in the Writ of Diſtringa: Juratorum there 
is included this Clauſe, Proviſo ſemper quod fi duo brevia tibi venerint unum 
tamen eorund. exequaris. ug — , 
| cube 
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Damages. 


Uhen a judgment is given by Default in * | 
- of Debt then the Court doth aſſeſs the by Bebe, the Coure © 


Damages, and not the Jury. Mich. 1649. ” 3.4 


ror there is no Iſſue tried by the Jury, and ſo they 
cannot aſſeſs Damages; and yet it is not Reaſon but that th 
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If Judgment be given 


Default in an Action 
ſelkes the Damages. 


, 


d have his Damages which are in effect confeſſed by the Defen- 
4 by ſuffering a judgment by Default to be againſt bin. * _— 
Jn Debt upon a Bill obligatory, if the Plaintiff How Damages to be 
had judgment by Default or Confeſſion, the Courſe taxed when the Plaintiff 


of B. R. and C. B. is to tax the Damages occaſione de- 
eentionis debits, as well as the Coſts. of Suit, if the 


has Judgment by Default 


or Confeſſion. 


Plaintiff aſſent ; but if the Plaintiff will not aſſent, he ſhall have a 
Writ of Enquiry of Damages occaſione detention debits ill, if he be 
minded; but it is in the Election of the Plaintiff and not of the De- 
ſendant, and the Intereſt may be included in the Damages. 2 Saund. 


107. 


others do not, and the Iſſue is found for the Plain- 
tif, the Jury ſhall aſſeſs Damages as well upon the 


Hue. as upon the Enquiry of Damages. Mich. 1649. 
B. H. by the Treſpaſs is found and confeſſed, and 


that the Plaintiff was dampnified ſo much by reaſon 


o 


thereof. | f 
Uhere the Jury that tries the Iſſue ought to en- 
quire of Damages upon the Demurrer alſo: 2 Sexrd. 
—_ E 
Where a 41 is entred up only for 
Damages, and it is not expreſſed to be tam pro dam- 
nis quam pro miſes &. cuſtagiit, this is erroneous; for 


| Ffan Action of Treſpaſs be brought againſt di- 
vers Perſons, and ſome of then) plead to Iſſue, and 


In Treſpaſs againſt 


ſeveral, if ſome plead to 


Iſſue, and others not, if 
it be found for the Plain. 
tiff, the Jury ſhall aſſeſs 
Damages both upon the 


Iſſue and Writ of En- 


quiry. 


Where the Jury are to 
enquire of Damages up- 
on a Demurrer. 


Where a Judgment is 
entred for Damages 09- 
ly, it is erroneous. 


it doth not appear by the Record for what the Damages are aſſeſſed. 

25 it ought to do. Hell. 1649. 31 Jan. B. S. For Records ought to be 

certain, and not ambiguous, jatar either the Court may be in- 
. 


veigled or any Party prejudided thereby. 
Al Coſts in Replevin and Avowry are given 
ex aſſenſu partium, that is, by the Conſent of the 


Plaintiff, if they are taxed for the Plaintiff, and oft 
the Arowant, if they were taxed for the Avowant. By Woodward 


Coſts in Replevin and 
* are given by the 
Conſent of the Parties. 


Clerk, Hill. 1649. 4 Feb. B. S. Qu. Ante Title Aowzp. 


Alo in all other Actions where Coſts are given 
they are given ex 4ſexſs of the Plaintiff. 


Where Coſts are taxed after a Verdict, it is ſaid 
in the Judgment ex 4ſſenſu quer. de increments adju- 
dicat, Where it is not after a Verdict it is only 
laid ex afſenſn ſno adjudicat. 55 

When one ſues in forma pauperis, if the Cauſe goes 
Wainſt him, yet he ſhall pay no Coſts, if he were 
admitted to ſue i forme pauperis, before the Suit 
began; for it ſhall be intended by 1 Admiſſion to 


In all other Actions 
they are given by Con- 
ſent of the Plaintiff. 


| How the Iudgment is 
when Coſts are taxed 


after a Verdict, and when 


not. 


Where a Man admit. 
ted to ſue in forma pau- 
peris ſhall pay no Coſts. 
and where he ſhall. 


ſhe 


e Plaintiff 
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" EE 
ſac in forinT pauperis before his Suit commenced, that he was nat 
— OW 2 if he were admitted to ſue in forma . we 


t | 
dente lite, that is, whilſt the Suit 


ay be he was able to pay Coſts 
have relation to the whole Suit. See the Statute of 23 H. 8; og. 15. 


is 
zxended, he ſhall. pay Coſts, f 's 
pow he began his Suit, and Cod 


Rolle Chief luſtice, who ſaid, It had been ſo (anciently,) hei 
— 7 16 Nov. 2870 B. S. But Quere what Coſts, whether the Ga 
of the whole Suit, or only with relation from the time he commence 


his Suit, to the Time he was admitted to ſue i forma parperis 


Where the Court may 
tax Damnges in a Writ 
of Dower. 


Where the Court may 
encreaſe the Damages 
that are found by the 


Jury. 


In 2 Writ of Dower, if the Plaintiff 
and yet doth not defire a Writ of Enquiry 


of Da- 
mages to recover the Damages, the Court may tax 


the Damages, 5 Feb. 1650. B. S. To avoid Charges 


o 


and this is in favour of Dower, 
The Court may encreaſe the Damages which are 
found by the Jury, upon a Writ of Enquiry of 
Damages, in an Action of Aſſault, Battery and 
Wounding, if they ſee Cauſe upon the View of the 


Party that was beaten and wounded. Trin. 1651. B. S. This was dong 
in the Caſe of Davss Plaintiff, and the Lord Foliot Defendant; for of 


ſuch a Matter of Fact the Court is as well able to judge as a Jury, and 


ſhall be judged to be as indifferent betwixt the Parties, 


The Court will — 
compe, the Party that 
is nonffuie to pay his 
Cofts, but if he begin 
his Suit afreſh, they will 
ſtay his Proceedings till 
he has paid them. 


In like Manner, if the 


Plaintiff be nonſuit in 
C. B. and bring his Acti- 


on again in B. R. 


After Judgment given 
the Court cannot make 
a Rule for Payment of 
Cofts expended in the 
Proſecution, 5 


Damages wrong caſt 
up in the Plea,good after 
Verdict. 


1 


Tho? the Declaration 


concludes petit judicium 
& debitum, omitting 
dampna, yet the Court 
will gives Damages, 


_ 4 


The Court will not compel the Party that is 


nonſuit in a Cauſe, to pay his Coſts upon the 


nonſait ; bat if the Party will not pay them when 
they are taxed, and he commenceth his Suit again, 
this Court will ſtay his Proceedings in his Suit un- 


til he have paid them. Paſch. 1652. B. S. For if 


they ſnould ſuffer it, this would encourage Men to 
be vexatious. 0 
Do likewiſe where a Plaintiff is nonſaited in the 
Common Pleas, and brings his Action again in this 
Court, this Court will ſtay the Proceedings here 
until the Coſts in the Common Pleas are paid; and 
the Common Pleas will do the ſame for this Court. 
After Judgment is given in a Cauſe depending 
in this rt, this Court cannot make a Rule for 
the Payment of the Coſts which were expended in 
proſecuting the Suit. By Rolle Chief Juſtice, 1655. 
B. S. For after Judgment the Parties are out of 
Court, for the Cauſe is determined. 
Damages at the end of a Plea or Count miſ- 
caſt to more than the -Particulars amount, good 
after Verdict, if the Jury give no more than the 
Particulars amount to. 1 Lev. 58. | 
Declaration concludes petit judicium &. debitum, 
omitting z the Court gives Damages alſo 
as incident, and included in the petit judicium, but 


ĩt is ill upon a ſpecial Demurrer. Id. 222, 273. 


recover, 


nn 
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| e Damages ſhall be in a Prohibition. 3 Leo. 


Bouble for fuing ia the Admiralty againſt the 
Statute. Idem 35.1. 

Fo Damages in Marrantia Charte. 14. 322. 

{here the Prayer of Damages is only matter of 
Form. 1 98. 

 cUhere two Breaches are aligned, and 
the Matter of one Breach is comprehended under 
the other Breach, and Damages are aſſeſſed entire- 
ly, Judgment ſhall be ſtay d. Idem 154, 155. 


An an Action | the Caſe, where Damages 
are to be recovered, the Damages are diviſible, and 
be proportioned according to the Wrong. 1d. 


' Where the Plaintiff declared for procuring the 
Departure of his Apprentice, and for loſing of his 
Service per. totum re ſiduum Termini of his Appren- 
ticeſhip,, and the you had aſſeſſed Damages gene- 
nlly, Judgment was arreſted, for that it appeared 
that the ſaid Term was not expired. 2 Saund. 170, 


171. 
Mbere the Jury find the Iſſue far the Plaintiff, 
they ought to aſſeſs the Damages, altho' the Plain- 


ff had alledged them i in his Declaration. Ibia. 


and when Damages are aſſeſſed 
be intended that they were aſſe 
the Declaration. id. 


That Damages ought to be wa for the Time 
paſſed before the exhibiting the Bill or Writ only, 
= not until the Verdict rendred. [b:d. 

Jn Detinue the Omiſſion of the Value of the 
Charters in the Verdict may be ſupplied by a Writ 
of Enquiry. Raye. 124. 

Nn an Aitachment on a Prohibition, where Da- 
mages are given. for the Plaintiff, there he oughe 
to lay a Viſne where the Suit in the Eccleſiaſtical 
Court was, ,qgþerwiſe the want of a Viſne hurts 
not. Id. 387, 388. 

at the Common Law befare the Statute of Glow- 


generally, it ſhall 
according to 


cler, 6 E. I. cap. 1. a Man ſhould not recover 


Damages in any real Action, but in mixt and. 

ſonal Actions he ſhould; but now in all Caſes 
where 2 Man recovers Damages he recovers his 
Coſts alſo ; and alſo in all Caſes where a Man either 


part of 


before or by the ſame Statute did not recover Damages ; ſo after that 
Yatute mie another Statute in a new Caſe ſhall give Damages either 


287 
when Damages (hall 
be i ina Prohibition. Ga 


Where double far ſu- 
ing in the Admiralty, | 

In Mantia Charts.” 

"Where the Prayer of 
Damages is only Matter 
of Form. 


If Damages are aſ- 
ſeſſed entirely, where 
two Breaches are aſſign. 
ed, and Part of the one 
is comprehended under 


the other, n 


ſhall be ſtayed. 


Where Damages are 
diviſible in an Action on 
the Caſe. 


Plaintiff declared for 
procuring the Departure 
of his Apprentice, by 
which he loft his Service 
all the Refidue of his 
a and the Jury aſ- 
ſeſſed Damages generally 
and judgment arreſte >. 
becauſe the Term was 
not expired. 

If the Jury find for 
the Plaintiff, they muſt 
afſeſs the Damages, cho 
they are laid in the De- 
claration. 


And when Dama 
are generally aſſeſſed, it 
ſhall be intended to be 
according to the Decla- 
ration. 


For what Time Da- 
mages ought to be taxed. 


In Detinue Omiſſion 
of the Value of Charters 
may be ſupply'd by Writ 
of Inquiry, 


In an Attachment on 
a Prohibition,if Damages 
are given for the Plain- 
tiff, where he ought to 
lay ; a Viſne, 


Where Damages ſhould 
be recovered before the 
Statute of Glouceſter, And 
where Damages and 
Cofts ſhall be recovered 
by that and other ſubſe. 
quent Statutes. 


ſingle 
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fingle, double or tteble, 
becauſe it is an Act of Creation which gives the Plaintiff a Recompene 


Damages. . 
there the Plaintiff ſhall not recover Coſts, 
e 


where he had none before; but it is otherwiſe where it is an additio- 


nal Act, viz. by adding a 
was given before this Act. 


In an Action for Words 
ſpoken at three ſeveral 

imes, the Jury may 
give them Damages for 

the ſpeaking them at any 
one of tliole Times. 


in what real Actions; 
Damages and Cofts ſhall 
be recovered; 
6 E. t. cap. t. 


From what Time he 
ſhall recover his Da. 
mages. | 


How Damages and 
Coſts ſhall be recovered 


in real Actions, 


Tecover them pend 


reater Recompence and Satisfaction than 
Pferd Caſe, 10 Rep. 1 10. 4. 
By Gh Chief Juſtice in a Trial at the Bar, 
Hill. 1656. B. S. between Wood and Jonſton, If an 
Action be brought for Words ſpoken at three ſeve- 
ral Times, the Jury indy * Damages for the 
prong of them at ane of hoſe. Times ; for the 
Plaintiff may have three ſeveral Actions for them, 
Damages ſhall be awarded in all Caſes where 2 
Man recovers in an Aſſize of Nove D an 
Aſſize of Mortd anceſtor, and in Writs of -Coſingge, 
Aiel and Beſaiel; he ſhall alſo with his. Damages 
recover his Coſts. But in none of theſe Actions he 
ſhall not recover Damages, but from the Death of 
his next immediate Anceſtor. 2 I»ft.. 288. 
In real Actions the Plaintiff doth not count ad 


Damages do amount unto, and therefore he ſhall 
ing the Writ, and for Coſts he ſhall recover them 


for the Expences pending the Writ. Pilfold's Caſe, 10 Rep. 117. a: 
But I conceive that he cannot recover. them any other way than by a 
Writ of Enquiry grounded upon this Judgment. 


How Damages muſt 
be levied upon a No#an- 
ters ' 


Where in Battery,Im- 
priſonment, c. againſt 
three, who are found 
ſeverally guilty, and Da- 
mages leverally; how 
the Judgment ſhall be. 


Where Damages are found upon a Nodater 
Writ, they muſt be levied by Diftringas out of the 
Crown-Office. 3 . & M. B. R. ö 


In Battery, Impriſonment, and taking of Goods, 
againſt three Perſons. One commits the Battery, 
another the Impriſonment, and the third takes the 
Goods, all at one Time. All are guilty of the 
Whole, and ſhall be charged with all the Damages: 
And if ſeveral Damages had been given, the Plain- 


tiff could have but one of them, and he to make his Election de meli- 


oribus dampuis. Rodney and Strode's Caſe. 


Where Trover lies for 
the ſame Cattle after a 
Verdict and judgment 
given jn an Action of 
Treſpaſs for them, and 
only ſecond Damages 

found, and why. 


| 3 Lev. 324. See Title Coffs, 

There in an Action of Treſpaſs only Twopence 
Damages were given for taking and driving away 
of ten Sheep, the Plaintiffafterwards brings Trover 
for them, and this Verdict in Treſpaſs was pleaded 
in Bar to him, and adjudged, by threladges againſt 
one, that Trover well lies ; for the Court ſhall in- 
tend that the ſecond was given only for the taking 


and driving of them, nor for the Value of them. 


The Jury muſt not 
find more Damages than 
is laid in the Declaration. 


Cro. Car. 35. pl. 9. 36. 


In an Action upon the Caſe, the Jury may find 
leſs Damages than the Plaintiff lays in his Declara- 
tion, but they cannot find more than is laid in the 


becauſe it is uncertain to what Sum the 


Declaration : If they do, it is Error. For the Law preſumes, That the 
the Defendant; 
bs 


Plaintiff doth beſt know how much he is damnified 
4 5 


— 


tl 
th 
Ml 
A 
fo 
fo 
m. 
M: 
n 
he 
4 
did 
of 

{ 
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and therefore, though it may 
damnified than in truth he is, as is often done; 
preſu 
dant 


— will ſet all right again. 
In Debt upon a Bond ad d 


amprnn 10 l. the Jury 
found dlanpmum to 7 l. and the Coſts de incremento 
came to 13 J. fo it was 3 J. more than he laid in his 
Declaration, yet the Court may increaſe them, Cro. 


E 544- N. 18. Cro. Jac. 297. pl. 3. 67. 70. 


So it is where in Caſe the Damag 


all Damages. Cro. Jac. 69. pl. 1. 1 
17 * the Words Dampna & Miſa. 
10 Kep. IO. 6. N 
Jn what Caſes double Damages, ſingle Damages, 
treble Damages and Coſts ſhall be given. 10 Rep. 
n en 8:6. co. 9 Of forcible Emtr 
Jn aſs upor « 6. cap. 9. Of forcible Entry, 
the 8 — by the Jury, and Coſts de in- 
memento were all trebled. 2 Leon. Caſe 70. Becauſe 
they were given by the Common Law. 2 left. 289. 
Jn an Avowry for Rent, Part is found for the 
Paintiff, and Damages and Coſts, and Part for the 
Avowant, the finding of the Damages and Coſts 
for the Plaintiff is void; for when Part is found 
for the Avowant, he ſhall have a Return with Da- 
mages and Coſts. Cro, Jac. 473. pl. 3. So for Da- 
mage Feaſant. But whether or no for an Amerce- 
nent in a Leet; two Judges that he ſhall, one that 
be ſhall not. See Cro. Cer. 532. pl. 333. and 7 H. 8. 


cap. 4. and 21 H. 8. cap. 19. See in Title Coſts. 


The Omiſſion of finding of Damages in a Ver- 
dict, ſhall not he ſupplied by a Writ of Enquiry 
of Damages. 10 Rep. 118.6. 119. 4. K . 


no Attaint lies, it may be ſupplied by a Writ of 


Enquiry. 10 Rep. 119. 4. 


(Uhere Damages are entirely aſſeſſed, and Da- 


mages ought not to be given for ſome Part; no 


Judgment can be given. 10 Rep. from 130. to 133. 

Upon a Judgment given upon a Demurrer, up- 
on an Action of the Caſe, the Court is not to aſſeſs 
the Damages, bat the Jury is to do it: For the 
Court gives the Judgment upon the Matter in Law; 


So in all Cafes where anAttaint lies; but where | 
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be the Plaintiff will pretend he is more 
he is, yet it ſhall not be 
med, „ ct 4 fay 3 15 leſs damnified | 
than he is: therefore for the jury to give more Dama 
than the Plaintiff declares. upon, would be unreaſonable. But che 
Plaintiff may releaſe Part of his Damages upon his entring up of his 
„ as it was done in Pilfalds Caſe, 10 Rep. 115, 116. And 


by the Defen- 


The Court may give 
more Damage than in 
the Declaration, though 
the Jury cannot. 


es are laid to 10 J. and the Jury 
ge 10 & Damages, and 20 f. for Coſts, and good; though they are 


Dane & Miſa, quid, 


Where double, treble; 
c. Damages and Coſts. 


Cofts and Damages 


. trebled in Treſpaſs upon 


the Statute of 
| 8H. 6. cap, 9. 


In an Avoyry for 
Rent, Part found fr the 
Plaintiff, Part for the 
Avowant, he ſhall have 


Damages, Coſts and Re- 
eurg. 


But whether fer an 
Amercement in a Leet. 

7 9. 8. cap, 4. 

21D. 8. cap. 19. 


Omlſſion of Damages 
after Verdict not p- 
plied by Writ of Enquiry. 


But where no Attaint 
lies, it may. 


Damages entire, and 
Part, is not actionable 


The Jury are to aſſeſs 
the Damages upon a 
Judgment in Caſe upon 


a Demurrer. 


but the Damages are to be given upon Conſideration of the Matter of 


3 G 


Fact, 


RX - 
— 


290 ; i Duͤ mages. * 
Fact, which is proper only for the Jury to enquire of, and is left to 
them to aſleſs upon a Writ of Enquiry of Damages. 
k — Where an Action is brought for two ſeveral 
b. Where 3n ARion 5 Cauſes of Action, one of which Cauſes is not adi. 
Gaues: onable, and entire Damages are given upon a Ver- 
One is aftionable, and dick: Here the whole Verdict is void; becauſe the 
n 7 Jury have given Damages, as well for what is 
not aRionable, as for what is: But if the Damages had been ſeverd, 
then the Plaintiff might have remitted the Damages for that part 
which was not actionable, and taken his Damages and Coſts for that 


Part which was. e OE KB: = 
<8 Jn Trover the Jury find for the Plaintiff general. 
Damages given in Tro- ly, and ſome Part of his Demand is Nonſenſe, and 
mand. and gov. entire Damages are given, and yet good; for the 
Were and where not. Damages ſhall be intended to be given for what is 
ſenſible ; but if tbe Jury find particularly for the 

Plaintiff * _ N and ſome of them are nonſenſical, there it 
is naught. Rep. 1 | | ; OS 05G} 
K N. clihere a Debt is ſued for, it appears certainly 
Te oro are taxed, to the Court what it is: And if the Plaintiff reco- 
ments in Debt. vers, the Jury do aſſeſs ſome ſmall] Damages, com. 
monly 12 d. and the Maſter taxeth the Coſts, 

8 which is added to the 12 d. and called Damages: 

And ale in Actions But in Actions upon the Caſe, where Damages are 
abs uncertain, there it is left to the Jury to enquire of, 
and to tax them: But the Maſter afterwards taxeth the Coſts de in- 
cremento ad requiſit ;onem of the Plaintift. * Bon 1 | 
a An inferior Court may encreaſe Damages ſuper 
encreaſe Damages ſipe Liam Vulneris, as well as a ſuperior Court; becauſe 
Y:ſum Vulneris as well as the Law is the ſame in one Court, as it is in the 
A ſuperior Court, on Ridge & Pitt. Paſch. 33. Car. 2. Rot. 561. 
85 B. 4 | *. 7 1 4% | ; 

Damages were encreaſed by the Court from 40h 
e to 100 l. : pon the Sight of de Maihem. 1 Leon. 
: 139. pl. 19x. Though the Action was only a gene- 

men Battery, and ao ral Action of Battery, and no Indorſement of Mai- 
Maihem endors'd on the hem upon the Poſte, but yet the Court upon ſight 
Faſtes. of the Wound; and the Oath of the Surgeon, that 
it was a Maihem, encreasd Damages. Latch 223, 

Where the Avowant He that makes Avowry, Conuſance or Juſtifica- 
hall bave bis Coſts and tion for Rent or Damage Feaſant, ſhall have his 
21 Þ. B. c. 19. Sect. 3. . and Damages by the Statute of 2 1 H. 8. c. 19. 
The Court gives (ofs A ® Judgment be given by Nil dicit in an Action 
upon a N dicis in Debt. of Debt, brought in this Court, or the Common 


Pleas ; ſych Court, and not the Jury, will give 
_Coſts and Damages: And ſo it is uſed to be done 
in inferior” Courts. | | 


The 


Damages. 


The Plaintiffs in real Actions do not alledge 


any Damages ia their Counts, becauſe they are to 


recover Damages pending the Writ ; but in perſo- 
nal Actions they count ad dampnum, becauſe they 
recover Damages only for the Tort committed be- 
fore the Writ brought. P:lfold's\Caſ&, 10 Rep. 111. 4. 


And where they recover no Daftfages, they reco- 


yer no Colts. | oF 
No.other Coſts or Damages ſhall be given upon a 

Recovery, in an Action brought upon the Statute 

of 2 Ed. 6. for not ſetting forth of Tithes, than 


es which are expreſſed in the Statute, 


which are treble Damages ; unleſs the ſingle Value 


found” by the jury ſhall not exceed the Sum of 


twenty Nobles, and then he ſhalF have judgment 

for his Coſts, Per Statute 8 & 9 W. cap. 10. 
Where Damages ſhall be given in an Account, 

and where not. Cro. Eliz. 84. | 


Upon a Writ of Error in a Quare Impedit, where 
the Value of the Living was found to be 80 /. 
and it being above a Year before Judgment was af- 
firmed, the Court ordered that the Defendant in 
the Errors ſhould have 80 J. beſides Coſts, occafione 


hilationis ewecutionis. Cro. Car. 145. pl. 24. Co. 


(ar. 175. 2 — 
Mote, Mr. Li 


| veſay when Secondary of the King's 
zench, uſed to allow in taxing of the Damages 


* 5 


dilatione excecutionis. © 


and Coſts after the Rate of ſix Pounds per Cent. pro 


1 


When Damages, and 
how, are recovered in 
real Actions 


And when in perſonal 
Actions. 


Where are no Da» 
* uy there are no 
Coſts. 


* 


Where Coſts are to 
be given upon the Sta- 
tute of 2 Ed. 6. for not 
ſetting out of Tithes, 
and where not. 


8 & 9 Ul. cap. 10. 


Where Damages ſhali 
be given ia an Action 
Abba ab 


How Damages and 


Cofts ſhall de upon a 


Judgment affirmed in a 


Quare Impedit. 


' 
. 


+ 4 05 . 


Ho they uſed to be 
formerly in B. R. 


— tw. At Ann tn tt nl. 2 r 


Day. 


q Natur dlis 
Dies Artiſcialis. 


tem, & ab Occidente iterum in Orientew. Dies Antifieialia 
cipit in ortu Solis & deſinit in occaſu. Co. Litt. 1353. a2. 


Condit on to pay Mo- 
ney, 31 Sepremb. 


The Jury finding the 
Money not paid, is good. 


the Money was not pa 
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See Day and Day of the Date. 


* 


Dies Naturdlis conſtat de 24 boris, & con. 
 tinet diam ſolarem & noFen, & oft ſpatium 
in quo ſal progreditur ab Oriente in Occiden. 


lerum ali: ſunt Naturales ali Artificzah, 


A Condition of a Bond to pay upon the ziſt of 
September : The Defendant pleads Payment accord- 
ingly, and found for the Plaintiff, and moved, 
that it was a void Verdict, ſed nor allocatur; for 
there being no ſuch Day, and the Jury finding that 
id upon that Day, nor any Time before, they 


do in effect find that it was never paid. Cro. Car. 78. pl. 9. 


+ The very Day not 
neceſſary in an IndiQ- 
ment of Burglary» 


What Feafts and Days 
the Court will take No ; 
tice of. 


And of the Calendar. 


Where the Day ſhall 
be taken incluſive, and 
where excluſive. 


A Bond dated in My | 


to pay the 20th of May 
following, adjudged to 
be payable the ſame May. 


was the Queſtion ; 


ſame Month. Cre. 7 


. JP. 
I 19. e 
. . 


The very Day of the Fact is not abſolutely ne- 
cellary-in an Indictment of Burglary. 2 ft. 318, 


The Court will take notice of moveable and im- 
moveable Feaſts, and of the Calendar : And if a 
Writ of Enquiry be executed after the Return, or 
upon a Sunday, the Court will fo. judicially take 
notice of it, as to ſet it aſide. 3 Arne, B. R. 

CUhere and in what Caſes the Day ſhall be 
taken inclufive, and where excluſive. Lutw. 1 591, 
1593. See alſo the next Paragraph. 

A Pan in May becomes bound to pay a Sum of 
Money the 20th of the next May enſuing the Date 
of the Bond; and whether it ſhould be the ſame 


Month of May, or the May in the Year following 
and adjudged, that it ſhould be to the 2oth of the 


ac. 646. pl. 11. 647. I think it was a hard Judgment. 


See Cro. Jac. 677. pl. 14. the ſame Caſe upon the Statute of Uſury. 


Day 


five Solaris in- 


1. 10. or from henceforth.. (ro. Jac, 258. pl. 18. 


Bay, « and Day of th e Date, 


ih, 


we Day of the Delivery of a Leaſe hall 5 
. taken to be incluſive, and the ſame: Day d 
is Parcel of the Demiſe : So it is if it be. 
' limited to commence « Cunfectione : But if it be Hibend' þ 
15 Confettionis, or 4 Die Datus, there the Day it felf is excluded. 
5 Rep. 1. 4. b. But where it is from a pf is good. Go. Jac. 135. 


Where the Day is in- 


—— and where ex- 


N in the Date of a Deed the Year cf the Lord If the Year of the 
is Ant, though the Year of the King is miſtaken, r . be right, though 


jet it ſhall not hurt it. Cra. Jar. wg pl. 2. the Year of the King be 


Wrong, yet it is good. 
A Letter of Attorney to make Livery recites 
he Feoffment. to bear Da Date the roth of 133 
whereas it was dated the 1 ith of September, and 2 and mi- 
rag. ou F and held to be void. Livery ET 


Jf . 20th of My, re 
1 twenty. Years from the Date, or from the Deeds to commence. 


of the Date, it ſhall begin the 21ſt of Mey So if 
the Leaſe bears Date the 20th of May, to hold from the making there- 


of, or from henceforth, it ſhall ben the Day on which i it was deli- 
vered. Co. Litt. 46. b. 5 Rep. 1. 4. 


Treſpaſs was laid the firſt of June : The Defen- In Treſpaſs a Releaſe 
dant pleads a Releaſe until the 30th of May, (which Pleaded until the Pate. 
was the Day of the Date) ahne hoc quod cauſa atti- 
ons accrevit poſt ConfeFionem ſcripti: This is naugbt 3 muſt 
becauſe the Dies Daus excludes the Day of the 
Date: And the Traverſe ought to be, ahſſue hoc that he was guilty 


after the agth of May, which is the Day next before the Day 5 the 
Date. Paſeh. 5 NV. &. M. B. R. 


Where there is none, or an impoſſible Date, How to count upon a 
the Plaintiff may count of any Date: But if the bond, where there is 


Count be upon a Bond, dated 1 Decembris, and Date. W 
upon Non * fadtum pleaded, che Plaintiff gives in 


5 H Evidence 


_ the Traverſe 


394 


Evidence 4 Bond dated 1 Januarii, 


way, and Day dr the Date. 
the Jury muſt find a Verdi bor 


the Defendant; becauſe this is not the Bond declared upon. 


How to declare U n 
Bont dated at a 
beyond Sea. 


Where a Departure. 


* 527. Ses. 
6. pt. 
How to dec 
2 en 
, Ol 


How to declare upon a Bond dated at a place 
See Title Dblſgation, and Co. Jar. 


5- 
"Debt upon a Bond, and declares, That the De. 
20 Mais, 34 Care «by; his Bond dated 10 
ed pνν Deliberas d Mui, became bound, 
K upon a Demurrer. Cyr. Where the Plaintif de. 
clares upon one Date, he cannot afterwards reply, That 
it was primo deliberat' at another Day; becauſe that is 
a Departure; for, prima. face, every Deed is ſup. 


poſed to be made the Day it bears Date: But where the Date is miſ- 


Day) 


taken, the Party may declare, That by Deed, bearing Date (ſuch a 
but primo deliberat' ſuch a Day, -the Party became bound. 3 Lev. 


348. See Title Declaration. 


Though the Party is 
eſtopped to peed. the 


elivery before the 


Falſe Date to A a Fg 
doth not hurt it... 


oe 138 
— 


Though found. to AR 
at -abother” 


delivered 
Day, yet the Plaintiff 
hall have . 


The Date of the Deed 
is not of the Subſtance 
of the Deed; for it is 
Fe though it have a 

Ife or impoſſible Date, 
Or wants GO 


Date, che; the] ary; ate not. 


Ehe Obligee cannot in pleading alledge the De- 


livery before the Date; becauſe be is eſtopped to 
do it : But the Jurors are not eſtopped to do it, un- 
leſs the Eſtoppel or Admittante be in the ſame le⸗ 
cord where the Iſſue is joined. 2 Rep. 4. b. 

.Jf a Man brings Debt, and counts thee the De- 
fendant, 4 Apriles, 24 Car. 2, made a Bond bearing 
Date the + ns: Day and Vear: And the Defendant 
pleads Non eſt hun; ; and it is found that the 
Bond was delivered at another Day, either before 

or after the Day he had coutited upon: fet the 
Plaintiff ſhall have Judgment; berauſe the Date is 
not material, and” the Defendant cantiot be twice 
charged. Goddard's Caſe, 2 Rep. 5. 2. 

The Date of the Deed is not of the Subſtance of 
the Deed; for if it wants Date, or hath à falſe or 


impoſlible Date, it is 4 good Deed. "IE 5-4 


Death. 


7 2 A S.- SS Soc . ot ts ure ee. 


$7? 


Death of either Party between the Verdict 
and judgment ſhall not be aſſigned for Er- 
ror,” fo as judgment be entred within tw 
Terms after the Verd ice. 


1 231 9 894 
See the Statute of 19 Car. 2. cap; 6. That A 
of the Tenant for Life for ſeven Years ſhall be ac- 


counted as dead, in Title Leaſe, Leſſoꝛ and Lone, | 


A was agreed, by the Court, That the Death 
one Coparcener or one Joint-Tenant ſhall abate 
the Writ in a real Action. Go. Car. 574. pl 16. 
By the Act of 8 . 9 V. cap. 10. ſeck. 7. ĩt is e- 
nacted, That if there be two or more, Plaintiffs or 
Defendants, and one or more of them ſhall die, if 


the Cauſe of ſuch Action ſhall ſurvive to the ſur- 


viving Plaintiff or Plaintiffs, or againſt: the (ur- 
viving Defendant or Defendants, the Writ or Acti- 


on ſhall not be thereby abated, but ſuch Death he- 


ing ſuggeſted upon the Record, the Action ſhall 
proceed at the Suit of ſuch ſurviving Plaintiff or 
Plaintiffs againſt ſuch ſurviving Defendant or De- 
fendants. To make this Clauſe practical, I do here 
give an Inſtance in an Action of Treſpaſs by Ori- 
ginal. Mid. %. A. B. aper de C. in Com. M. Teoman, 
atach, fuit ad reſpondend. D. E. & F. G. de placito 
quare pred, A. B. vi & armis, Oc. bona & catalla 
herum D. E. &. F. G. ad Valentiam viginti librarum 
aud S. nnper invent. cepit & aſport. & alia enormia 
eiſdem D. E. & F. G. intulit ad grave dampnum ipſo- 
mm D. E. & F. G. & contra Domine Regine nunr, 
Ge. Et unde idem, D. E. per A. R. attorn. ſun dicit 
quod pred. F. G. poſt emanationem brevis pred. ac. poſts 
ray pred. A. B. attach. fuit obiit & hoc idem A. B. 
concedit & 


Ge. 1 o. apud S. pred. vi & armis, Cc. bona & catglla, 


3 5 | . 8 | 7 ts © ALLIS L F | 
EE the Statute of 18 Car. 2. cap. 18. That the 


ſence 


* 
— 


Death of either Party 
between Verdict and 
Judgment, no Ertor. 

18 Car. 2 cap, 8. Per- 
petual by £ Jat. 2. t. 17. 


72 8 48 „ 
Abſence of Tenant fo 
Life for ſeven Tears 
accounted as dead. 
19 Car. 2. rap. 6, 


Death of one of the 
Parties in a real Action 
ſhall abate the Writ. 
Where one of the Plain 
tiffs or one of the De- 
fendants dies pending the 
Suit, how to proceed. 
8 & 9 M. 3. tap. to. 
Set. 7. 


To make this Clauſe 
Practical. 


A Declaration upon it. 


Thune Suggeſtion of the 
Death. 


idem D. E. queritur quod pred. A. 20 die M. Anno Regni, 


videlicet (here put 
| in 


396 T - Death. 
in the Goods) ipſorum D. E. & F. G. ad Valentiam 201. ibidem unper 54 


vent. cepit & aſportavit & alia enormia, & c. ad ar dampmum, Ge. & con... 
c 


tra pacem, Oc. unde idem D. E. dicit quod ipſe deteriorat. eft & dampnum 
habet ad Valentiam, Ge. 


| By an Act made 6 Anne Regina, it is enacted. 
An Act for producing That any perſon who hath any Claim to any * 


to the Court of Chan- - | "3 . 
cery Minorts., married mainder, + Reverſion Or * in or to any 
0 


Women, and other con- Eſtate after the Death of any Perſon within A 
dne Mo: married Woman, or any other Perſon, upon * 
Afﬀidavit in Chancery by the Perſon ſo claiming, 
of his Title, and that he hath Cauſe to believe that ſuch Minor, mar- 
ried Woman, or other Perſon is dead, and his or her Death is con- 
cealed, may once a Year, if the Ferſon grieved ſhall think fit, move 
the Lord Chancellor, Keeper or Commiſſioners of the Great Seal, to 
order ſuch Guardian, Truſtee, Husband or other Perſon, concealing 
or ſuſpected to conceal ſuch Perſon, at ſuch Time and Place as the 
Court ſhall direct, on perſonal or other due Service of ſuch Order, to 
produce and ſhew the Perſon and Perſons, not exceeding two,as ſhall in 
ſach Order be named by the Party proſecuting ſuch Order; and if ſuch 
Guardian, Truſtee, Husband, or other Perſon, ſhall refuſe or negle& 
to produce or ſhew ſuch Infant, married Woman, or other Perſon, og 
whoſe Life any ſuch Eſtate depends, as the Order directs; then the 
Court of Chancery is to order ſuch Minor, married Woman, or other 
Perſon concealed to be brought into Court, or Commiſſioners to be 
appointed by the Court at ſuch Time and Place as the Court ſhall di- 
rect, two of which Commiſſioners ſhall be named by the Party proſe- 
cuting ſuch Order at his Coſts and Charges; and in Caſe there ſhall 
be a Refuſal or Neglect to produce fuch Minor, or married Woman, or 
other concealed Perſon in the Court of Chancery, or before ſuch Com- 
miſſioners, whereof — ſhall 6 macs by . 5 3 and 
e Return to be filed in the Petty-Bag Office: Then 
8 pays ans in cither of theſe Caſes the Minor, 3 Wo- 
man, or other concealed Perſon ſhall be taken to 
be dead, and the Perſon claiming any Title in ſuch 


Remainder or Reverſion, may enter upon ſuch- 


Lands, as of ſuch Infant,married Woman, or other 
concealed Perſon were actually dead. 
How to proceed where There is another Clauſe how to proceed where 


the ene Perkin is ſuch concealed Perſon is beyond Sea. 


How if ſuch Ferſoa Another Clauſe, That if it ſhall appear that ſuch 
1 concealed Perſon was alive at the time of ſuch Or- 
3 * that * they may re- enter. WE 
ow where iuct er, Another Clauſe, where ſuch Guardian, Husband, 
2 be procured or other Perſon, cannot procure ſuch concealed 
2 to appear, how it ſhall be then. See the 

tatute. 1 
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Executoꝛ. 


Time, and atterwards the Executoz doth 254 when Pebet & Pri- 
not pay it, the action ſhall be bzought | 

M. againſt him in the Deriner only; and fo tn all Actions bꝛought 
by Executozs, as Executoꝛs, although the Duty accrued in their 
own Time, becauſe the Thing oz Damages recovered ſhall be Al⸗ 
ſets.: But ik Leſlee fo: Years makes his. Erecutoz, and dies, and 
Rent becomes due akter the Teſtatozs Death, there the Action (all 
bein the Deber & Detinet. Sa when an Executo2 o2 Adminiſtrato2 
takes the Profits, nothing ſhall be Aſſets, but the P2ofits above the 
Rent, Co. 5. Rep. 31. 


| 7 here Boney grew due in the Teffatoys When petins only, 


The Reaſon why an Action is in the Detiret Why in the Detinet 
zwainſt an Executor for the Teſtator's Debt, is, Be- 9 
auſe it is not certain what Sum he ſhall recover, m_ 

but cofy according to the Aﬀets which he hath in his Hands. Co; 
Jec. 618: So where the Action never commenc'd in the Inteſtate's 


Time, but after his Death. Cro. El. 340, 840. pl. 17. 

Plaintiff was obliged to pay him 600 Guilders of Debt is_ thi n 
Poliſh Money ad Valentiam 220 J. legalii monet æ An- Guilders = y the 
zhe, and a Verdict found for the Plaintiff 3; and Nn, and good. 
what the Value of Guilders was at the Time of the 


| Bill; it was moved that it ought not to be in the 


Detinet, becauſe upon a Bill obligatory; but ſhould And how to declare 

be in the Debet & Detinet: But adjudg'd that in- — the Guilders and 

aſmuch as he is not to recover the Guilders but the * Yu. 

Value of them found by the Jury, and the Value 

of them is not known to the Court, the Demand 

in the Det inet is good enough. Cro. Fac. 617. pl. 2. 618. 

Goods ſold for 66 J. Flemiſh, which amount to Ho to be brought 

39 J. 10 and upon Nil debet it was found for the fer leni Money. 

Plaintiff, and well, though brought in the Mebet 

& Detinet ; but if brought in the Detinet only it might have been 

for the 660 Flemiſh as well as the other. Ney 13. Alſo it may be 

brought in the Debet & Detinet for * Flemiſh if it be a Current Coin 
5 by 


ID 
3 / : Fe 
"44 
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W 4 


a Bond dated beyond by Proclamation. ibid. See Lach 77. and 84, ang 


Sea, and laid in . how it ſhall be where a Bond is dated at Hamburg ⸗ | 


and the Action laid in London. Latch 
How an Adminiftra. An Adminiſtrator brings Debt in the Nahe G. 
2 mult bring ene Detinet againſt the Leſſee of his Inteſtate, which 
or Rent againſt the | | 2 WUIC 
Leſſee of the Inteftate. Inteſtate was a Termor; and naught. For although 
Cs in Debt againſt an Adminiſtrator, he ſhall be 
charged in the Debet & Detinet in reſpe of his Poſſeſſion, and ta. 
king of the Profits of the Land; yet in an AQtion by an Admin. 
ſtrator of one who hath a Term, and makes a Leaſe, and the Reyg. 
ſion goes to the Adminiſtrator, there it muſt be in the Detinet only: 
Becauſe all that ſhall be recovered, ſhall be Aſſets. 1 Lev. 250, 251. 
Nr me of Adminiſtrator, for Rent incurred in the Defen. 
trator againft an Admi- dant's own Time: This is well brought in the De. 
niſtrator. bet G· Detinet, for nothing is Aſſets but the pro- 
. fits over and above the Value of the Rent. 1 Mod18;. 
How to be brought Ik an Executor be Plaintiff in an Action for Rent 
by an Executor. incurrd after the Teſtator's Death, he muſt ſue 
in the Detinet only, becauſe whatſoever he recovers is Aſſets; but 
tho' an Executor be Plaintiff, yet if the Leaſe were made by himſelf 
be muſt ſue in the Debet & Detinet, and then 
Jen is ne Dies Plene Adminiſtravit is no Plea, for he is charged 
for his own Occupation. 1 Mod. 185. 
Where and how to Debt againſt an Executor for Rent in the D:- 
1 let & Detinet, brought not in the County where 
the Land lies; and naught: Becauſe though he is 
ſued as Executor, he is charged as Aſſignee in the Debet &. Detinet 
upon the Privity of Eſtate, not upon the Privity of Contract; and 
the Action muſt be brought where the Land lies. 2 Lev. 8. 
Where it fes in che, Debt in the Debet & Detinet againſt an Admi- 
Debet & Deriner again, niſtrator for Rent due after the Inteſtate's Death; 
an Adminiſtrator. and upon a Motion that it ought to be in the 
Detinet only, adjudged that this Action was well 
brought. Cro. Jac. 238. pl. x. Cro. Fac. 411, 546. 1 Cro. 225. 3 Co, 
712, * * | 
Cannot be ſued inne An Executor is not ſuable in the Debet &. Det- 
Delt & Detivet for vet to Part, and in the Detiner to the other Part: 
Part, and the Dettzer Becauſe they require ſeveral Judgments, vis. De 
for the other Part. bonis Propriis to one Part, and De bonis Teſtatorss 
to the other. 3 Lev. 74. | EO 
„de pc. cannot. Ah Executor that intermeddles cannot wave a 


Leaſe, or any other Part of the Teſtator's Eſtate; 


for he cannot aſſume the Executorſhip for Part, and refuſe for Part. 
1 Ventr. 271. See Aleyn 34. | 2 op 

11. the Land be not more worth than the Kent, 
not more worth than this may be pleaded in an Action of Debt upon 
che Rent, how to be the Debet G. Detinet, for he is to be charged in 


9 the Detinet only; though where the Rent is of leſs 


An Adminiſtrator brings Debt for Rent againſt 


Debet & Detinet. 


value, he may be charged in the Debet & Detinet for that whi 


accrued in his own Time. 1 Vent. 277, 272. 
. 5 1 
An Executor ſhall be charged in the Debet G- 
Detinet upon a Devaſtavit, the Action being upon 
2 Judgment; but it is not allowable in an Action 
' yyon a Bond only: Becauſe this Court will not 


to Debt upon a judgment. 1 Lev. 147. 
Debt againſt an Heir muſt be in the Debet G. 
Detinet: If it be in the Detinet only, it is naught, 
and not help'd by Verdict. 1 Lev. 130. | 
It muſt be brought in the Detinet only in an 
Eſcape againſt a Sheriff. Co. El. 37. 
So upon a Judgment recovered by the Executor, 
and an Action of Eſcape: is brought upon that 
judgment, it muſt be in the Detinet. Cro. Jac. 545. 


1 N 
— an Action is grounded upon a Privity 
of Contract, it muſt he in the Detinet only ; aliter 
when it is grounded upon a Tort. i 
dn Executor lets a Leaſe and names himſelf Exe- 
cutor in the Indenture, and brings Debt in the 
Debet G. Detinet: And adjudg'd that it well lies 


399 


ch is 


' I Mod. 195, 186. See 


Executor chargeable 
for a Devaſievit in an 
Action upon a judgment, 
not upon a Bond. 


carry this Matter further than it hath been carried before, viz, than 


It muſt be in the De- 
bet & Detine: againſt an 
Heir. 1 


An Eſcape againſt a 
Sheriff muſt be in the 
Detinet only. © 

Where the Judgment 
was recovered by the 
Executor, he muft bring 
the Action for the Efcape 
in the Detinet only. 


How when grounded 
upon a Contract, and 
how when upon a Tort. 


An Executor lets a 
Leaſe as Executor, yet 
Debt lies in the Debet 


& Detinet. 


becauſe it is upon his own Contract, and he ſhall 


have Debt for it as well as if he were poſſeſſed in his own Right. 
Cro. Fac. 685, ö | 


— — - — 


Debt. 


Allignee. Y 
Coꝛpoꝛation. 8 
Debet c Detinet. 
Sce 4 Declaration. 

Judgment. 

Kent. 

Uenue. 


Ebt is a CUrit, and lietg where any Sum Debt where it lies. 
of Monep is due, fo: Honey lent, oz fox | 
Conrad, Obligation, oz other Specialty, to be paid at a cer- 

— tain Time and the ſame not being pain acco2dingly, the 
Plaintiff ſhall have this Acton fo2 the Recovery of it. : 
| n 


\ 


Where Debt lies - An Action of Debt doth lie a ainſt the Husband 


gainft the Husband e for Goods which were delivered as fold unto 
Wife. a8 Wife, if they came to the Uſe of the 1s ary 
| Hill. 21 Car. B. R. For the Husband and the Wife 
are but one Perſon in Law; and the Law intends that a Man hath 
the Government of his Wife, and that the Wife doth not any 
Thing without the Leave of her Husband, but by his Direction or Li. 
cenſe, and for his Good, though it too often falls out otherwiſe, to 
the great Prejudice of the Husband. - . 1 | 
A Man promiſes on f Jt 7 8.2 * upon 22298 moving 
Gerati f rom 7. S. to orm a Kg which concerns 
rom 7. e perform 4. B. and doth not perform it, * 75 brin 
ing nat concerns ©. an Adtion e upon AMHuupiitt again 
may bring gi, a. him, that did ſo aſſume upon bimſelf, Mick. a. 
gainſt him. Car. B. R. For the Action is grounded upon the 
| Promiſe made. to 2. S. upon the Conſi eration 
moving from him, and the not performing it to J. S. to Whom it 
was made, is a ſufficient Breach to ground an Action. VS 
— Action of Debt will lie for the Breach of a 
of n — an — By-Law, or for an Amercement in a Court- 
— in a Court · Leet. | 28 1 


Debt may lie thy? In ſome Caſes an Adtion of Debt will lie, tho 

enere be no Contratt be- there be no Contract betwixt the Party that brings 

* the Action, and him againſt whom the Action is 

brought. Mzch. 22 Car. B. R. For there may be a Duty due to one 

without any Contract, viz. created by the Law, for which an Adi- 
on will lie. 2 Saund. 343, 344, 345, 366, 367. 

Wn as f an Action of Debt be to be brought againſt 
brought againft an Ad- AN Adminiſtrator, for Rent which was due by 
—7 ** eo Rent due the Inteſtate, upon a Contract made betwixt 
Ilko time, and where fer the Plaintiff and the Inteſtate in his Life-time ; 
Rent growing due in the the Action may be brought in the County where 
tune ol the Adminiſtra. the Contract was made, or the Land lies: But 

+ if an Action of Debt be brought againſt an Ad- 
miniſtrator for Rent due for Lands, let by the 

Plaintiff to the Inteſtate, but growing due in the Time of the Admi- 
niſtrator, viz. fince the Letters of Adminiſtration were granted un- 
to him, the Action muſt be brought in the County where the Lands 
do lie for which the Rent is due. Mich. 22 Car. B. R. For in the for- 
mer Caſe, the Action is meerly brought upon the Contract made with 
the Inteſtate; but in the later Caſe it is brought in reſpect of the In- 


tereſt which the Adminiſtrator hath in the Lands out of which the 


Rent Iſſues. 
Om . AJndebitatus generally is not good to create a 
* Mer Debt, but there muſt be ſomething elſe made ap- 
Debt z but it muſt be pear to the Court to make a Debt to be due to the 
Gbgt he arniewiarly for Party that brings an Action of Debt, or elſe the 
Action will not lie; for he muſt 5 for what he 

ds fol 


was indebted particularly, as for Money lent, Goo d, Oc. _ 
4 ; . | or 


4 > << RDwwm 


0 


Seer ee 


— 
2 


W 
re 


Debt. 


that retained them. Mich. 22 Car. B. R. Qu. Whe- 


ther it lie for a Counſellor, for his Fees is honora- 


rium quiddam, and not mercenarium, a Gratuity rather 
a Salary ; by Roll Chief Juſtice + But if it be upon 


a s ES ; DT RO 4or 
ſor ſo much, ſo that the Court may adjudge whether the Debt for 
which be declares, may be lawfully ſued for in that Action. Mich. 
72 Car. B. R. For elſe to declare upon an, Indebitatis Aſſumpſir, is no 
more than if the Parties declared upon a aud partum. | 
dn Action of Debt doth lie for a Counſellor, or 
for an Attorney for their Fees, againſt the' Party 


Debt lies for 2a Coun- 
their Fees, 


ſellor or an Attorney for 


than Wages, Or 


a ſpecial Retainer, 


1 conceive an Action will without all Doubt lie for a Counſellor. 


F a Man recover a judgment in Debt againſt 


i Executor, who after the judgment waſtes the 


Goods of the -Teſtator to the Value of the Debt 
rovered ; Debt lies againſt him in the Debet G. 
Detinet. 1 Saund. 218, 219. 

here an Action of Debt lies at the Common 
Law for a Tort. 1d. 218. . | 


an Action of Debt lies againſt the Marſha] 
of the King's Bench for ſuffering a Priſoner in Marlhal of B. K. for ſuf- 


Execution to go into the Country with a Keeper, 


to return at a certain Day; but if the Priſoner 
was in Cuſtody only upon an Action, then it 
z but an Action of the Caſe, and not Debt. Dyer 278. 
So it is upon an Eſcape againſt him, or any o- 
ther Gaoler. 1 Rep. 2. 12. Pl. Com. 36. 
Ir one delivers Neceſſaries to an Infant, vix. 


If an Executor after 
Judgment inDebt againſt 
him, waftes tke Teſtator's 
Goods, Debt lies againſt 
him in the Debt & Be- 
fei. 


Where it lies for A 
Tore, 


It lies againft the 


-fcring a Priſorer in Ex- 


ecution to go into the 
Country. | 


Tt lies agaivſt any 
Gaoler upon — Efape. 


Debt lies againſt an 
Infant for Neccfaries 


Meat, Drink or Cloaths, and he promiſe to pay 
for them, an Action of Debt or Cafe will lie a- iP 
ginſt the Infant upon this Promiſe, if he perform it not; but to this 
Aion, infra ætatem is a good Plea, and the Plaintiff muſt thereupon 
reply, that the Goods ſold were for Neceſſaries gradu Defendentis re- 
2 : and upon the Trial the Queſtion will be, Whether the Goods 
for which the Action is brought, were for the neceſſary Uſe of the 
Perſon againſt whom the Action is brought, or not? But if the 
Party come to an Account with the Infant for 1 . 
wbat is due unto him from the Infant, and there- come to 10 Acht ai 
by doth ſtate the Sum due unto him, an Action of him. 
Debt doth not lie againſt the Infant for the Moneys ſtated to be due 
unto the Party upon this Account; For the Infant can no way be 
prejudiced by ſuch a Promiſe to pay for Meat, Drink and Cloaths, 
if it be proved, (as it muſt be upon the Trial,) that they were rea- 
ſonably worth what he promiſed to pay for them; and therefore it 
is but Juſtice that he ſhould be compelled to pay for them: But 
where the Infant and the Party do account, the Infant may be over- 
reached in the Account, and therefore the Law which protects Infants 
will not compell him to pay the Debt ſtated upon the Account. Trin. 
r n wk 

I a Woman ſole be indebted, and then takes a 
Husband, the Debt is now thereby become the 


Debt of the Husband and of the JOY 4 that is 
4 


Where the Wife ought 
to be ſued together wit 
her Husband. 


fc 


fi 
: 


te the Writ. den in Title en Of Fame. — © 
A Judgment was reverſed in this Court by , 
Was en to recover 


Judgment reverſed be- Writ of 


cauſe given to recover a 
E Legacy. 
recovera 


cleſiaſtical Court, or in the Chance 
An Action of D 


R. For a Legacy is 


or Exchequer. 
doth not lie 


Debt lies not againſt 
an Executor on a Con- 
tract made by the Teſ- 
tacor. 


Where —— lies — 
gainft a Gaotker W001 the Party at whoſe Suit the Priſoner was commit- 
an ion on the Caſe. ted in Execution for ſuffering a Priſoner in Execy- 

| tion to eſcape for upon the Eſcape the Law makes 
the Gaoler a Debtor to him whoſe Priſoner is ſuffered. to eſcape. 
Trin. 1650. B. S. 15 Juni. Vide 1 Saund. 218. But where the Par- 
ty who eſcapes is not in Execution, there an Action upon the Caſe 
to recover his Damages ſuffered by the Eſcape only, and not an Adi- 


on of Debt, muſt be brought. e 
| One may. bring an Action of Debt for Rent 


Debt for Rent lies in in what County he pleaſeth, where there is pri- 


any County if there be 


a Privity of Contract. vity of Contract. 9 Nor. 1650. B. S. Becauſe it 


ſounds not in the Realty. 


of Rent of the Allgnee. lies not againſt the firſt Leſſee for the Rent reſer- 
ved. 2 Sawnd. 304. 1 Saumdl. 240. * 


Debt for Artears of Debt for Arrearges of Rent ought to be brought 


ft be brought e | | 
— 8888 againſt all the Partners of the Profits of the Lands 


of the Land. liable. Id. 284. 
Plaintiff demiſes aHouſe 


Rent. She marries, and Defendant marries her, the Rent is behind during 
Rent is in Arrear durio hay . 2 Ml eur 6 
the Covertare, Debt lics Coverture, the Wife dies, and the Plaintiff brings 


2gainft the Husband. Debt on the Indenture againſt the Husband ; and 


adjudged on Demurrer, it well lies. Raym. 6. 


Ic lies for an Annuity = That Debt lies for an Annuity granted for Tears, 


for Years. 14d, II, 12. | | 
' Alſo upon a Leaſe of Debt alſo lies upon a Leaſe of a. Fair; and 
a Fair. therefore a Biſhop may grant a Fair for Years, 
A 8 _ een IN not for Wn. 155 1 
For Arrears of an An- If an Annui arrear and the Grantee dies, 
5 oftne hig Executor Nl have Debt, becauſe the Perſon 
of the Grantor was originally. charged. 


e at the Common Law, but in the Ee. 


inſt an Exe- 


After Acceptance of Ren of the Aſſignee, Debt 


In Debt for Rent: The Plaintiff demiſes by In- | 
to a Widow rendring denture a Houſe to a Widow. rendring Rent ; the 


Debt 


„ * 


S8 SSS SSA S. 


Debt. 


Debt lies not againſt the Bail, on his Recogni- 
an Pon a Jadgment given againſt the 
d 1 . } | 13 308; | 
os the father deſires one to find Plyſick for 
tis Daughter, Debt lies againſt the Father. Bid. 
97; be lies for a Fine impoſed on one for 2 Con- 

tempt committed in a-Court-Leet. Id. 68. 
Debt was brought on a Deed-Poll ; on Oyer, it 
was in theſe Words, It's agreed, That 4. ſhall 
y to-B. 200 l. for the Lands in D. And held 
dr Debt. lies upon it. | . 


without ſhewing the mean Aſſignment, upon a De- 
marrer. 14.289, 390. 3 3 
Chat an Action of Debt cannot be commenced 
beſore Juſtices of Aſſize. Id. 394. 
Debt lies upon à Judgment after part levied by 
1. 1 Lev. . | t 
1 for be, and demands leſs than is due, ill. 
2 Lev. 4. 36068 
But declares in Covenant, and demands leſs 
than is due, good. 1d. 57. e 
One may join two Debts due upon two ſeveral 
Obligations from the ſame Party in one Action of 
Debt, 6 Feb. 1650. B. S. and declare in one De- 


tration upon the ſeveral Obligations; for there is 


in ſaving him Expences. 8 | 
By Ghn Chief Juſtice. Trin. 1651. Where the 
Gaoler doth ſuffer a Priſoner for Debt to eſcape 
voluntarily, and wilfully, there cannot be an A- 
tion brought again for the ſame Debt againſt 
the Priſoner, for there the Gaoler is liable for the 


Princi- 


Declaration in Debt for Rent arrear is good, fo 


409 
Lies not againſt Bail 
on his Recognizance on 
a Judgment againſt the 
Principal. 3 
It lies againſt the Fa- 
ther wy one to 
find Phyſick for his 
n 1 
r a Fine ſet in a 
Court - Leet. | 


Where upon a Deeds 


Declaration in Debt 
r Rent arrear, good 
on Demurrer without 
ſhewing the mean Aſ- 
ſignment. h 

Cannot be commen- 
ced before Juſtices of 
Aſſize. 

Lies upon a Judgment 
after Part levied by Ele- 


&t. _ 
For Rent, and demands 
leſs than due, jill. 


But in Covenant, good. 


Where two Debts 
may be joined in one 
Action. . 


to Prejudice done to the Defendant by doing it, but rather a Favour 


If the Gaoler ſuffer a 
Priſoner to eſcape volun- 
tarily, Action lies hot 
againſt the Priſoner for 
the ſame Debt. 


Debt ; but it is otherwiſe where the Eſcape is ſuffered by Negligence, 
or is a tortious Eſcape in the Priſoner. Vide ante Arreſt. 


None do deliver Goods to J. S. to my Uſe, if 


the Party to whom they were delivered do refuſe to 
deliver them unto me, I may either have an Acti- 
on of Account, or rather an Action of Trover and 
Conyerſion for them, againſt him to whom they 


vere delivered, at my Election. 22 Apr. 1651. B. S. | 
of them in me. 


of them to my Uſe, doth veſt the Property 

What Alterations have been made by the Sta- 
tute of 4 & 5 Anne, in Actions of Debt upon Bills, 
bonds and Judgments, and the Proceedings there- 
upon. See Titles Declarations, Pleas, Demutter. 

Debt lies here or in the Admiralty Court upon 
Bond made beyond Sea: The Reaſon why it lies 
in the Admiralty Court is, becauſe if the Witneſ⸗ 
ſes live beyond Sea, it may be examined there. 


Goods are delivered 
to F. 8. for my Uſe; 
Account or Trover lies 
againft him if he refuſe 
to deliver them to me. 


For the Delivery 


What Alterations ia 
Actions of Debt, are 
made by the Statute of 

4 & 5 Inna. cap. 


Where Debt lies up- 
on a Foreign Bond. 


3 Leon. Caſe 314. 
ow 


404 
Debt for Foreign Mo- 


ney, how to be brouglit. 
Hebt lies upon à Sta- 


tute as upon a Bond. 


| kttalutier 'of Felony 
no Plea in Debt. | 


Debt for Foreign Mo- | 


And Guineas. 


Debt lies not for Rent 
upon a Leaſe for Life; 
what — for it. 


Debt lies in this court 
upon an erront ous Judg- 
ment in Com Bancc. 


Debt. 


po Debt is to be brought for Foteign Mone 
Cro. Jac. 617 . pl. 2. See Title Debet & Detinet. * 
Debt lies upon a Statute as pon a Bond. Gro: 


El. . 14. 461, 494, 419. 

a 5 Defſerdnkieſple pleads in LhiatGrneae unt ke is 

attainted of Felony” 3 held no Plea | in Debt. Cro. El, 
16. pl. 41. 

1 = Debt is to be brought: for Foreign Money, 

Cro. Fac. 617. pl. 2. And how to be broughe for 

Guineas. 5 Mod. 4, 5, 6, 7. 

Debt lies not for Rent upon a Leaſe for Life 
but the Remedy is by Aſſize if the Plaintiff hath 
Seiſin, or elſe by Digrress. 3 Ney. 65. But it lies 
now by the Statute of Ans. 

I there be an erroneous Judgment given for the 
Plaintiff in a Perſonal Action in the Common Pleas, 
and thereupon he brings an Action of Debt againſt 


* 


the Defendant upon that erroneous Judgment in this Court; ir the 


Record be removed out of the Common Pleas into this Court, the 


Defendant ras plead 
Nul t iel Record. 


If Error be brought on 
a Judgment in the King's 
Bench, the Record is not 
removed, but only a 
Tranſcript. 


Debt lies upon a Judg- 
ment aftet Error brought. 


Lies upon a judgment 
upon à Sci. Fa. 


Debt upon 2 Judg- 
ment againſt Executors 
in the Detmet. 


Defendant may plead Nil tiel Record, there being 
no Record in the Common Pleas to warrant the 
Action: But if a Writ of Error be brought upon a 
Judgment in this Cours, returnable in the Exche- 
A which Judgment i is erroneous, an 
Action of Debt upon the Judgment well hes, until 


the firſt Judgment is reversd.. 


Debt lies upon a Judgment in B. R. after Er- 
ror brought, returnable in the Exchequer-Cham- 
ber: For the Writ of Error is only a e to 
the Execution. 1 Lev. 159. 

Debt lies upon a Judgment upon a Sei Fa, tho 
the Judgment is only 71 habeat Execntionen. 

4 Leon. Caſe 287. 

Debt upon a Judgment againſt Executors in the 
Det inet for 201. Damages, and 8 J. Coſts, and ſays 
not whether the Judgment was De . Teſtatoris, 


or de bonis propriit; and held good: Becauſe it ſhall be Aﬀets when re⸗ 


covered, be it the one or the other. 


- Debt will lie for a Sum 
in Groſs, in the Nature 
of Rent, 


If a Demand be of a 
lefſer Sum upon a Speci- 
alty it muſt be ſhewn how 
it is fatisfied. 

But where the De- 
mand is of no Sum cer- 
tain, but only what ſhall 
be given by a Jury, there 
a Variation from the firft 
3 is not mate- 

rial. 


d -- 3 


— 


x Lev. 232. 

Debt will lie for a Sum 1 15 Groſs in the Nature 
of Rent, by way of Contract, when there is no 
Reverſion, though there cannot be a Diſtreſs. 2 Lev. 
80. Co. Jac. 486. pl. 6. 487. See Aleyn. 57 and 58. 

No Demand can be of a leſſer Sum, but it muſt 
be ſhewn how it is ſatisfied : But when the Demand 


is of no Sum certain, nor what ſhall be recovered 


in Certainty, but only what ſhall be given by 2 
Jury, altho he varies from the firſt Valuation it 
is not material. Cro. Jac. 498. pl. 6. 499. 


Allgnee 


alignte of the Reverſion muſt bring Debt for Rent = AGignce of aReyerſicn 
in the 


enant where the Leaſe was made: Be- 


caſe Debt is maintainable only upon the Privity , Covenant goes only in | 


of Eſtate 5 but Covenant goes only in Privity of Privity of Contract. 


Contract. Alſo Rent ariſes out of the Proſits of 


are to be recovered. x Lev. 29. Wl 
Such Action for Debt brought by the Aſſignee Such Action i, main- 
of the Reverſion is maintainable by Reaſon of the Frites. _ 


D by the Leffor for the Moiety of his Rent Debt by Leſſor of a 


againſt an Aſſignee of the Moiety of the Land de- „el 282ink Allee 
15 for the whole Term, well lies: Becauſe the 3 
Afignee having the Eſtate in the Moiety of the Land, hath Pri- 
vity of Eſtate ſufficient to be charged by the Leſſor with the Moiety 
' f the Rent. 2 Lev. ggt. FE 5 

An Action of Debt, or à Scare Faciat, lies againſt Debt or Stire Facias 
2 Sheriff for Monies Whieh be hath levied by Ver- weng Encuttes. n. On 
tue of a Writ of Heri Fecias: For the Law doth received by him. 
not create a Privity by the Fi. Fa. betwixt the 
Sheriff and the Party that ſued it out. And the Money levied is th 


Debt alſo lies agaitiſt the Executor of a late She- 1 - int aj 
9 - » 2 2 - 2 - cu OT A lat - 
for Execution-Money received by him i vita riff for Money NR 


[74 Latw. 582, to 584. by the Teſtator. 


175 m. Vide Mildmay G Smith's Caſe, in Saund. 


Debt upon a Bond in C. B., and ſays only, quod | 5 
once[ſet ſe tenori, Ge. & profert in Cur. ſeriptum pl d. fi, pn gans e. 


Ge. And aſſigned for Error, that it was naught, mitt in the Declara- 
becauſe it was only en per ſeriptum 

ofigatorrume, which is the uſual Form. Sed non allo- 

| catar, Cro. Car. 209. pl. | 
Debt upon a Bond, and ſays, That 4. B. per Debt upon a Bond, and 
Nomen J. F. became bound: And Nor eft Fadum ub, f 25 4 8-per 
was pleaded, and a ſpecial Verdict found, and Judg- and naught. F 
merit for the Plaintiff, but reversd afterwards by | 

Writ of Error. Lum. 894. 4. Co. El. 897. pl. 22. 


lre. Jac. 538. 1 
Debt upon a Bond, the Defendant pleads, That |, Bankrupcy in the Plain- 
lle Plaintiff is a Bankrupt, and ſets it forth ,parti- of the Dev —_— 
ularly; and that the Debt is aſſigned. Latw. 701. 
He, Unleſs the Debt be aſſigned, the Bankrupt 
may ſue the Bond. 5 
An Action of Debt doth lie upon a Parol Con- , , Cage vil lie 
tract in Law betwixt the Parties, and ſo doth an upon a "Bos I 
Action upon the Caſe : But the Defendant, in caſe 

of an Action of Debt upon a Parol Contract, may 


wage bis Law. 


3L An 


County. 1 Sund. 1228. ur muſt bring Debt in the 
e punty. 1 Saumd. 238 But he may N : * 


the Land: And Covenant is a collateral Thing, where Damages only 


Plaintiff's Due, which the Sheriff is bound by Law, when levied, to | 


— i u- 7 


1 
—* Debt 2gainſt an Exe- 


cutor for; Rent in the 
in the Detinet: And for Rent due after the Teſta. 


Teſtator's Time; bow 
” to be. | * 7 . | 


How for Rent due af- F 


ter his Death. 


Debt or Covenant lies 
upon a Covenant to pay 


la per Anum ſor five 
ears before 
it | 


The Land extended, a 
good Plea in Debt for 
Rent. | | 


* 


In caſe of an Obliga- 
tion with Condition, or 
in caſe of a Penal Bill, 
Debt lies upon th- fi. ſt 
Breach. R 


of the Coalition! 


they are 


” TY 


[ 


tors Death, it muſt be in the Debet & ny;,,, 


+ 15 


before the Leaſe made, 1 4 was recovered 
againſt the Plaintiff, an 


nſt the Pla | the Land was extended 
by Elegit, and delivered in Execution; and held 3 
good Plea. Co. EL 39 8. pl. 3. by” 


But in caſe of an Obligation with Condition, or 
in caſe of a Penal Bill, they may be ſued upon the 
firſt Breach; for a Penalty can be but once forfeited ; 
And upon the firſt Non-payment, there is a Breach 

Ergo, There is a Forfeiture by that one Breach, of 


the whole Obligation : But in caſe of a ſingle Bill it is otherwiſe. 


In pleading -Conditi- 
ons performed, how a2 


Breach could, be aſſigned 
formerly. 


Ponmerlip, if in pleading Conditions performed 
to the Condition of a Bond, for the Payment of 
Money at ſeveral Times, the Plaintiff in his Repli- 
cation ſhould aſſign a Breach in not paying two 


or three Sums at two or three ſeveral Days, this is naught upon a 
ſpecial Demurrer ; for that by one Default of Payment, the whole pe- 


nalty is forfeited, 


$ & 9 M. cap. 10. 
0 


Muft not ſay, Teſta- 
mentum exiſtit, in Debt 
for Rent; but Quod di- 
wiſit. | 


In Debt for Rent it is 


ſufficient that the Decla- 


eneral as 
the Words of the De- 
mile. 


ration be as 


How the Plaintiff may | 


declare for Rent. 


and the Law. will never admit of unneceſſary or 
double Pleading : But the Law is now altered in 


that Particular, by the Statute of 8 & 9 W. cup. 10. 


See Title Beach. 
Where an Action of Debt for Rent is brought 


upon a Deed, you muſt not ſay there, Teſtatum er- 


iſtit that the Plaintiff demiſed 5 but you muſt ſay 
afſirmatively, Quod the Leſſor diariſſt, otherwiſe it 
is naught. Mich. 4 V. & M. B. xk. 
An Debt for Rent for Lands in ſeveral Vills, ve! 
earum aliqua, and alſo for a Cloſe of Meadow or 
Paſture; and moved, that it was void for Uncer- 


tainty, but held to be good, in a Declaration 


where no Land is demanded, nor to be recovered. 


Cro. Jac. 124. pt 1 N | 3 
The Plaintiff need ſay no more in his Declara- 
tion, than that he demiſed to the Defendant, and 
need not to ſet forth his own Title. Winch 27. 


- 


In 


An bche fer Rene the De Debt. „ 
an alien En it the Defend ly 3 
x gps 6 ny Ar 31 K. 3 7 7 
| n, and expell'd | the Defendant” the y his Rent, e 
ſeo that he could and kept him out nt's Poſſeſ- py by an alien 2 
Se en of Poſlſhon ; ee 
INE and Party is diſabled Where the Law cre nere 
by Enemi and hath no Remed to perform it n a Duty or 
Bro WTO e e Lane 
ii : a Du xculed ; b eltroyed 
e = 
ee cen provided a luft it nt by inevitable Neceſſity. 
by Li ; covenant to againſt it by his le Neceſſi 
1 5 re be e Parti epair it. 
1 1 ene 6 repair k, the Late Refers 
butt in oo Rent upon an 57 . 26, 27. : flee muſt do 
an Eſtoppel To is no Plea, eee BY ha- | 
Fer. 3 1 ON 3D good upon a pro Deed is. 2 habuit in Tenemen- 
ge e * 
4 t lies not in the 3 5 f 
exerciſing of in the Courts of ; NILS 
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declaration ben Weitingot 


emandant 
| 15 he D coun 02 8 erein 


this Declaration ou bt g be paſo a and d certain, dera it rofl 
the Defendant oꝛ We al . 5 ; 


Afeer desen rern 9 Plaintir after Plea Jeatted, ot - defore Plez 
2 A die "pleaded, after the 2 ſhall not add a 
Declaration. new Count to his Declaration; as in Balilitun: 
Aſſumpſet, or the like, upon pretence of * 

his Declaration. Per Magiſtrnn Liveſay, & alios, &c. 
: Paſch. 21 Car. 2. R. 

1-2 Declaration may be A Declaration may be againſt one that is in Cu- 
”_ Marſhal upon al ſtody of the Marſhal of this Court upon an In- 
Information, though he formation, although he doth not appear to an 
ton © Ppear Action. Hill. 21 Car. B. R. For his Appearance is 
| not neceſſary, becauſe, being in Cuſtody, he is pre- 
| ſens in Curia, and it is as much as if he had appeared an given Bail 

to the Action, or elſe had been committed for not giving of Bail. 
When Defendant ; Tk the Blaintiff's Attorney do 'file a Declaration 
bound to take Notice of againſt the Defendant in the King's Bench Office, 
the Declaration. after the common Bail filed, the Defendant is in 


A e what. 


ſtrictneſs bound to take notice of the Declaration 


at his Peril. 21 Car, B. R. And it is not. neceſ- 
ſary for him to give him a Copy of the Declaration to the Defendant's 
Attorney; for he may take one out of the Office ; yet it is uſual to 
give a Copy, and it is accounted to be fair Practice to do it; and 
ome Attorneys I have heard it affirmed that it is neceſſary, and ought 
to be done, otherwiſe it is an 1 Practice. 13 Nov. 1650. 
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Declaration, 


Tf an Information be upon a corrupt Con- What muſt be ſhew n 


rat made againſt the Statute of Uſury, he mult in an Information for 


expreſs in the Information, that the Defendant E 


arrupte agreavit, or elſe he muſt ſhew that the Contract was made pro 


| afrs, contrary to the Statute. 21 Car. B. R. For he muſt purſue the 


Words of the Statute, and thoſe Words are the very Foundation up- 


on which the Statute doth. enable the Plaintiff to bring his Action. 


One may not regularly declare againſt one that Againft what Perſons 
is not either in Cuſtodia Mareſchall;, or that hath cee t gggvlarly de- 
not filed his Bail, or that is not a privileged Peer. 
ſon in this Court. 21 Car. B. R. For no otherways can any one be 


ſaid to be preſent in Court; and ſo the Court hath no Conuſance of 
the Matter: | For if the Defendant were in the County-Gaol, or other 


Priſon, before the Statute of 4 & 5 V. &. M. the Plaintiff could not 
declare againſt him, but muſt bring him up, and turn him over by 
Habeas Corpus; but now by that Statute he. ſhall be charged with a 
Declaration in the Cuſtody of the Sheriff, or Bailiff of the Liberty in 
whoſe Cuſtody he is.] 

Jf one be in Cuſtody of the Marſhal of this Any Man may pur in 
Court at the Suit of F. S. or have put in common ?, Peclaration, againft 


another who is in Cuſto- 


Bail in this Court to the Action of J. S. any other dy of the Marſhal, oc 
Perſon may put in a Declaration againſt him, the Who has given in _ 
ſame Term he was committed in Cuſtody, or did be the fame Terk.” 
put in Bail as aforeſaid. Note, In Caſe of com- > TH 
mon Bail filed, the Declaration muſt be filed, ſedente Curia. 21 Car. B. R. 
For his being in Cuſtody, or his putting in Bail, do ſuppoſe him al- 
ways preſent in Court to anſwer any Perſon, ſo that it is needleſs to 
ake out any further Proceſs to bring him in to anſwer ; but upon ſuch 
Declaration given unto him he muſt plead at his Peril. 

MUhere a Bill is filed againſt a privileged Perfon, 11 
although he is ſuppoſed to be always preſent in , one 8 
Court, yet a Copy of the Bill ought to be deliver- be delivered to him. 
ed to him before the Rules for pleading are out. i 
Ik a Bill be filed againſt a Priſoner, yet if there Copy of a Bill againſt 
be not a Copy thereof delivered to the Priſoner 27710047 mull be deli- 
bimſelf, or to the Turnkey of the Priſon, acquaint- key. 
ing him what it is, the Plaintiff cannot proceed to 
— but if he doth, the Court will ſet it 
dude, | | ; 

The Plaintiff may amend his Declaration in When the Plaintiff 
matter of Form, or a general Iſſue pleaded be- joy. ainend his Deelara- 
fore Entry, without paying Coſts, or giving Im- 


| 6 


parlance ; but if be amend in Subſtance, then he muſt pay Coſts, or 


\ 


give an Imparlance at his Election; alſo if he amend in Subſtance af- 


ter a ſpecial Plea pleaded, then he muſt pay Coſts, although he would 

give an Imparlance. Per Magiſtrum Liveſay, & alios, Paſch. 21 Car. 2. 
The Plaintiff in this Court is bound by the Lay pe the phaiatitk 

to declare againſt the Defendant within two Terms nuf declate againſt the 


next after his Commitment, upon a Habeas Corpus Defendaut. 


in Court to the Plaintiff's Action; but the Court 
s M upon 


469 


Declaration. 

upon the Defendants Motion doth uſually make the Plaintiff declare 
againſt the Defendant in Cuſtody ; and if upon ſuch Declaration it 
appears to the Court, that there is no Cauſe to give ſpecial Bail, then 
the Plaintiff muſt be enforced to let the Defendant go at large upon 
common Bail. Alſo if he do not declare againſt him in two Terms 
next after the Commitment, the Plaintiff muſt then take common Bail 
of him. Mich. 22 Car. B. R. and Mich. 1650. B. S. For it ſhall be 
preſumed, if there had been Cauſe for ſpecial Bail, the Plaintiff would 
not hav#@been ſo dilatory in his Proceedings; and befides, the De- 
fendant's Impriſonment is made longer by the Plaintiff's Delay, and 


is conſiderable. | : 
3 A A Declaration muſt be certain, and the Court 
cel Declaration muſt be js not to take Things in it by Implication ; and 
” alſo if it be not certain, the Defendant cannot 
make a dire& Anſwer unto it. Mich. 22 Car. B. R. and Paſch. 24 Car. 
B. R. as he ought to do; forthe Law loves Plain-Dealing, and allows 


not of ſubtil and catching Pleadings. | 
g : The Plaintiff is to file his Declaration in the 
Fe be filed inthe Office, and all Copies which are made of it, and 
_ the Record it ſelf of the Cauſe ought to be dired. 
ed and warranted by it. 22 Car. B. R. For the filing of it there puts 
it into ſafe Hands, and makes it authentical, and it is the Ground- 
work of the Cauſe depending, and is as the Original Writ is in the 
Common Pleas. OP 130 


k an Action upon the Caſe be brought upon 
A - oo an Aſumpſit, the Plaintiff muſt declare Tron he 
| whole Promiſe. made, and not upon Part of it, 
elſe the Plaintiff upon the Trial will be nonſait. Mich. 22 Car. B. R. 
For the omitting of any Part of the Promiſe may alter the Promiſe, 
and make the Caſe different from the Truth and Reality of it as it 
would have been if the whole Promiſe had been truly ſet forth. 
ES w___ Plaintiff doth declare as Executor, 
25 Executor or Admini- Or Adminiſtrator, he ought to ſet forth the Pro- 
ſtrator. bate of the Will, and the Letters of Adminiſtra- 
„ tion granted unto him, in his Declaration, with a 
profert in Curia of them, otherwiſe the Declaration is not good, but 
the Defendant may demur upon it. Mich. 22 Car. B. R. For without 
ſhewing them they do not entitle themſelves to the Action brought, 
nor make themſelves Perſons enabled by Law to bring the Action; 
for it doth not appear to the Court that there was ſuch a Will made, 
or that there were fach Letters of Adminiſtration granted, or that the 
Plaintiffs 'are Executors or Adminiſtrators under which Title they ſue. 
But this Demurrer muſt be ſpecial. ide ante. "1 
a Declaration defec. If ® Declaration be defeQive in Matter of Form 
tive in Matter of Form Only, and the Defendant doth take no Exception 
only, is helped by ver- againſt it, but pleads to Iſſue, and a Verdict is there- 
diet. * found for the Plaintiff, the Defendant cannot 
+ afterwards take advantage of this Defect in the De- 
claration, for the Defe& is helped by the Verdict; but if the Declara- 
tion be inſufficient in matter of Subſtance, the Verdict will not help 


3 It, 
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Declaration. 


it, but the 
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Pfaintiff may take the Advantage of the laſuſficiency of it 


ſtance, there can be no good 


Judgment given, notwithſtanding the 


Verdict, which only finds Matter of Fact, and leaves the Law to the 


| Matters which do lie in the Cognizance of 


Al 
the Court, oughe to be ſet forth certainly in a 
Declaration; for the Court is to give Judgment 


upon the Pleading, as it ſtands plain and clear be- 
fore them; but it is not neceſſary to ſet forth cer- 
tainly Matters of Fact, which are triable by the Jury. 


Hal 22 Car. B. K. 

A che Plaintiff's Attorney cannot find the De- 
fendant's Attorney to deliver a Declaration unto 
him, he may file the Declaration in the Office, and 
that ſhall be accounted a good Delivery of it; fo 
that if. the Defendant do not plead according to 
the Rules of the Court, Judgment may be entred 


Matters which lie in 
the Conuſance of the 


Court muſt be ſec forth 


certainly in the Decla- 


ration. 


„ 


*% 


What the Plaintiff's 
Attorney muſt do when 
he cannot find the De- 
fendant's Attorney, to 
deliver the Declaration 
to him. 


againſt him. Paſch. 


13 Car. B..R. For it is intended that Attorneys ought to attend in 
the Office, and there to- inform themſelves in the Proceedings of their. 


Clients Cauſes. = a 

A Thing that is good and warrantable to be put 
into a Writ, is good and warrantable in a Decla- 
ration. Trin. 13 Car. B. R. For the Declaration is 
grounded upon, and warranted b 


What is good in a 
Writ, is good 'in a De- 
Claration. 


the Writ, and the Declaration 


doth but ſet forth at large what is ſummarily expreſſed in the Writ. 


A Declaration in Exgliſo is not good; for all 
Pleadings in Law ought by the Statute to be in 
Latin; Peel. 24 Ger. B. - _ 

An Audita Querela and a Scere Facias are in the 
Nature of a Declaration. Paſch. 24 Car. B. R. For 


they do ſet forth at large the Cauſe of the Plain- 


tiff's Action, as a Declaration doth. | 
Declarations which are grounded upon original 
Writs, as all Declarations in the Court of Com- 


mon Pleas are, except where the Plaintiff is a pri- 
be faulty, they cannot be 


vileged Perſon; if they ; 
amended ; but a Declaration grounded upon a Bill, 


Declaration in Engliſh 
not good, * 


Audita Querela and Scire 
Facias are in Nature of a 
Declaration. 


Declarations grounded 
upon original Writs not 
amendable. But Decla- 
rations upon Bills are 
amendable before they 
are filed. 


as the Declarations in the Court of the King's Bench are, is amend- 


able, if the Bill be not actually filed; for the Bill where it is filed, is 


as much a Record as an Original. Paſch. 24 Car. B. R. Declarations 
rounded upon Originals, muſt agree with the Originals ; and. if they 
faulty, it is intended that the Original upon which the Declaration 


is grounded is alſo faulty, and ſo the Plaintiff muſt purchaſe a new 
Original; but the Term being but one Day in Law, the Court bath 
Power to amend all their Bills and Records the ſame Term whereof 


they are filed. ; 
Jf a Declaration be drawn in the Term, but is 


not delivered to the Defendant's Attorney that 


Term, but is delivered unto him before the Eſſoin- 
day of the next Term after ; this ſhall be accounted 


DeAaration delivered 
before Eſſein- Day, ſhall 
be accounted a Declara- 
tion of the precedent 
Term, | 


for 


41 3 Declaration, 


tor a Declaration of that Term when it was drawn; the Eſſojn.qzy 
being the firſt Day of the ſucceeding Term, upon which Day all the 


Courts of Law in Weſtminſter-Hall are opened, and the judges ſit 


therein; at which Day the Party may come in and make his Excuſe 
why he cannot appear preciſely upon that Day. if he have any legal 
Excuſe to make, and this is called an Eſſoin. Trin. 24 Car. B. R. For 
before the Eſſoin- day the Term is not ſaid to be begun; and before 
that Day it cannot be known whether the Defendant will appear pre- 
ciſely at the Day of the Return of the Writ, or be eſſoined. of 
I A Declaratfon may be filed in the Office man 


ic f be = 2 8 
PE. . e Years after it was firſt drawn, if it appear that it 


Years after it was firſt was only the Attorney's Neglect that it was not filed 


drawn, if it were only as it ought to have been. 24 Car. B. R. 19 Aprilis, 
AIAN FO: 1648. B. R. For the filing of it is not of * 
ſence of the Declaration, for it is a good Declaration to proceed u 
without the filing of it; and the filing of it is but to prevent foul Pra. 
ctice, and to keep it upon Record to warrant the Proceedings. 
= I Bail, either general or ſpecial, be filed for 
dune wwe Dake, the Defendant, the Plaintiff may ſedente Curia, the 
dant of any other Mat- Term that the Bail is filed of, declare againſt him 
ter the fame 50m tlat in any other Matter, beſides the Matter that is con- 
| f J tained in the Writ, brought by the Plaintiff againſt 
the Defendant; but the ſpecial Bail are not liable any farther than to 
ſuch particular Action or Actions wherein they are Bail, and as to 
thoſe by the By are no more than common Bail. Mich. 24 Car. B. R. 
1 te” A Declaration delivered with an Imparlance or 
caraton deleted ub, Li. Lo. is in the Language and Meaning of Attor- 
* neys, ſuch a Declaration that is delivered with 
leave for the Defendant to imparl until the next 
Term. Hill. 1649. 12 Feb, B. S. The Words Li. lo. do mean Licentia 
interloquendi, which is as much as to have Licenſe or Leave to imparl 


or to adviſe and ſpeak with his Client to know what he ſhould plead 


for him. | | 

Muhen one is arreſted by a Letat, or Bill of 
| 2 = _ i Ne Mzddleſex out of this my is not ſaid to be in 
in Cuftody till he has Cuſtody of the Marſhal until he hath put in Bail 
Put in Bail to the Action. to the Plaintiff's Action, and the Bail be filed; or 
| elſe be taken by the Writ and committed to the 
Marſhal for want of: Bail ; and if from that Time the Plaintiff do not 
declare 1 the Defendant in two whole Terms after, then he muſt 
accept of common Bail, and diſcharge the former Bail. Trin. 16 50. B. S. 
For the Court will preſume his Canſe of AQion is but ſmall, and re- 
* quires not ſpecial Bail, becauſe he is ſlack in his Proceeding. 


| A Declaration den , BY Gh Chief Juſtice, Tria. 1658. If one do 


2 Bond with a hic in cy. declare upon an Obligation with a hic in Curia pro- 

ris prolat. not good, un- lat. and do not ſhew the Obligation, this is not a 

leſs ſhewn ; but the De. good Declaration, and therefore after two Terms, 
the Defendant, if he be in Cuſtodia, may go at large 

AVpon common Bail; but the Defendant muſt pray 

Dyer of it, elſe the Plaintiff is not bound to ſhew it. | 

Oey N | 


fe ndant muſt pay Oyer 
8 


The 


SS brenn s oo © wm. 


4 Copy of the Deglaration 
0 the Defendants Attorney. 13 Ver. 1650. B. S. tothe Defendant's At. 
ror the Defendant's Attorney may take a Copy of yy _ 
it out of the Olhce where the Declaration is filed 1 
yet apy os do it, and it is accounted fair Practice to do it. 

vy Ghz Chief Juſtice, Mich 1658. upon a Mo- 
tion in Arreſt of judgment. A Declaration in an 1 
Action of Treſpaſs quare vs & armis, is not good food wich a 9 or 
wich a geo cum, Ce. becauſe there is no abfölute , Attion on 
Afirmation.of the Treſpaſs, but only by Inference; FR 8 
but an Action upon the Caſe is good enough; the i) 4 
Reaſon is, "Becauſe in a Treſpaſs Ji & mit a Fine is to be paid to 
the King, by the Party, for Breach of the Peace, and therefore the 
Treſpaſs, muſt be poſitively averred; but in the latter Caſe Damages 
ate Only to be recovered, and the Defendant amerced. \ 
"Jt 1 forche Plaintiff's Attorney to 
ſet his Hand unto the Declaration, which he deli- Ws. n * 
vers. to the Defendant's Attorney ; but the Defen- claration. . 
dant's, Attorney muſt receive it without his Hane 
ſet to it, if he know him to be the Attorney in 
the Cauſe. 28 Nov. 1650. B. 8. 
If cne be in Cuſtody of the Marſhal of this Any Manmiy dedlate 
Court, any Perſon may put in a Declaration a- iu in Cuſtody 92 a 
aainſt him, and che Declaration ſo put in is a good fhal. * 
Declaration, and the Party muſt plead unto it, 
though he be illegally in Cuſtody; for the Court will not trouble 
themſelves to enquire how the Party came into Priſon. Paſch. 1652. 
B. S. ou when he is found in Cuſtody he is bound to anſwer every 
one's ie. | 13 1 8 ' . 1 | 1 

Ma Priſoner be brought into the Court of the Ife Priſoner be brought 
King's Bench by a Writ of Habeas corpus to anſwer . 
a Suit there depending againſt him, a Stranger auß bim, *cill he is 
cannot; declare againſt him there upon the By, in Cu#ody of che Mar: 
until he be in Cuſtody of the Marſhal z but he 
that brought the Priſoner thither by the Habeas 
Corpus, may declare againſt the Priſoner in Court before he is turned 
over in Cuſtody to the Marſhal. Paſch. 1852. B. S. For the very 
Writ of Habeas Corpus was to bring him into Court to anſwer to the 
party; but a Stranger to the Writ cannot take Notice of his being in 
Court, but he may take Notice when he is Cuſtody, though it be at 
the Suit of another, and needs not to take out Proceſs againſt him. 

In the Caſe of Cutler and Cutler. Mich, 1658. it __ 
was held by the Court, That where one may fs, che Comm! 
declare by the Common Law, there he ſhall not Law, he ſhall not declare 
declare upon a ſpecial Cuſtom, becauſe the Com- en à ſpecial Cuſtom, 
mon Law is to be preferred; and therefore if the 
Plaintiff do declare ' otherwiſe the Declaration is 1 
not good, if the Defendant will demur to it; but if he wave his Ad- 

— vantage, 


ney need not give a Co- 


9 1 2 bo, \ , 413 : 
| is not bouod. to give | „The Plaintiff's Attor- 
againſt the Defendant, py of the Leclarat ion 


A Declaration inTref- 


414 ; * 
vantage, and plead! 0 Agde anda Verdict ix-fophd For- the Plaintiff, 


he ſball not move wy Matter in eit of Judgment. . - 
One dught det to declare againſt. the Neem 


One ought not to de- 4 ant 


ill the 
He lene bag fil by. fore it be filed, ien ſlodia, as he i 


bai. Bail, when Bail is put in: B 3 
Pafeh. 1852. B. S. Thar is, it he do put in Bal, 
but ik we but is turned over to the Marſhal, be 
3 1 may declare againſt him i ee 
If Attorneys But if an Attorney, either of this Cor or of 
4 W the Common Pleas, undertake to file Common 
will way them. Bail, and doth not, this Court-will compel bim 
n to do it, or commit bim ; likewiſe where an At- 
en undertakes to file a Common Bail, and deth not, in this Caſe 
the Plaintiff is not obliged to file his Bull before the Efloin-Day. of the 
next Term, but his way. maſt be to fummon_the Attorney. who un- 
dertook to file the Bail before a Judge, who will compel bim to file 
his Bail, and as ſoon. as that is dose to deliver him a Declaration, 


and give Rules to plead preſently z for ufitil Bail be filed. abe Defen: 


- Us I 


in this Court untif his Bail be filed; for be. 


dant 1 is not in Coulys 


Declarations muft have 
Cereainty, 


Where the Bar ſhall 


help the Declaration and 


where not. 


A Declaration muſt 


contain Subſtance not to 


the Matter, otherwiſe it is not good 


be help'd by Intend- 
went or Verdikt. 


What D in De- 


clarations are helped by 
the e 5 oe | 


An immaterial Alle- 
gation ſhall not hurt a 
| . . 


The Plaintiff in his 


Declaration ought to 
Right de 


_ what 


. Miſcafting ofa Sum in 


a Declaration, is no Er- 


Declaration for 10 


where it appears there 
was 20s, due, and ſhews 
not how the 105. was ſa- 
tisfied, is naught. 


3 


nor ſhall the Verdict help 4 Cro. 


Detlargtions opt 10 have ting! Thing, on 
Sei ds and Truth. Patridge ee. I Por 
roy / Wort 
"If 2 Declaration be defeRive in Circumſtance, 
there it ſhall. be help'd by the Bar, but not where 


it is defective in Subſtance. Lit. Rep. 17. 


A Declaration ought to contain the Subſtance of 
- and no Mat- 
ter of Subſtance can be ſupplied 7 by Intendment, 
913. fl. 1. 

Mhpat 1 8, Omiffions, and Defects in 
Declarations, are help d by the Sta tute For Amend- 
nem of the Law. 4 &. 5 Aue, unleſs particularly 
and - ſpecially ſhown for Cauſe POR: Demurrer, 
fee Title Demurrer. 

The Allegation of a Matter in a Declaration 
which is not material, and might have been left 


out, ſhall not hore it. Cro. Bl. 37. pl. 6, 236. 
Ede Plaintiff” who ſues as Executor, Adminiſtra- 


tor, or A , ought to name himſelf ſo in his De- 
claration. - Cre. El. 823. f., 224 of elfe it is navght 
upoti a Demrrer, 
In a Declaration upon an Alp ft, where it is 
ſaid that ſepurales dendriorude umi amounted to 207. 
and they amou to but 19 l. held not to be Er- 
ror, being only the miſtaking of the Clerk, _ 
38 en! it ought tobe.” Cro. Jac. 369. pl. d 

Man declares for 10 5. where by his on ſhe w. 
ing there is 205. due, and he doth not ſhew that 
he was ſatisſied the other 10 5. this is an incurable 
Fault, Cro. Car. 137. pl. 11, 

here 
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"qathere Writ is returnable in Nin, Term, and 
Ball is filed the ſame Term, and there is no Decla- 


ration delivered till after the Eſſoin-Day of Mi- 


elne ferm; there,” if the Declaration be deli- 
yered before Craſtino Anim rum, the Defendant muſt 


id a Bail filed of Trinity Term, and a Declaration 


fot to enter. And in caſe of an Habeis Corpus, 


livered after the Effoin-day of Michaelma- Term, 


* — 


te de Delivery of 
Declarations upon C. 
Corpus and Habeas Co pus; 
nen to plead. 

Before Craftino Am- 


rum. 


Effoin-Day of Aſiclu- 
elmas Term. : 


and before Craftino Auimarum, the Court was not fully ſatisfied, whe- 
ther the Defendant was compellable to plead to Trial in Mirhaetras 
Term, as he is in the Cafe of a (ei Corpus. . But the Clerks were of 


not declaring in Time. Alſo the Court ſaid, 
at it was the fame Caſe as to Declarations deli- 


Inipartance.. 


Ste bor à Declaration in Covenant ſeveral Brea- 


ches for want of Repairs aſſigned and moved againſt, 
but yet held goo 


d. Cro. Fact. $29. pl. 8. 


m Coyenant there needs ng r | 
0 be Mentioned in the Declaration, than only fo 
ras in the Covenant where rhe Breach is to be 


ng more of the Deed 


- Opitiion, That he was not; becauſe it was the Plaintiff's own Laches 


Menſem Paſche. 


vered before Menſem Paſche in Eaſer Term. Mich. 8 V. B. R. See Title 


Breaches to be aſſign- 
ed for Want of Repairs. 


How far the Deed to 
be ſet forth in a Decla- 
ration in Covenant. 


aligned, and then muſt conclude, Prom per Inder- 


am, or Articulos, c. hic in Curia prolet inter alia 
nur apparet : Nor in Slander, there needs no more 
nducement or Preamble than is neceflary, except 
where a ſpecial Colloguiam is requifite. The like is 
to be-obſerved in Aﬀions upon general Statutes, for 
there to. ſay, That the Defendant committed ſuch 
an Act contra formam Statuti in bujuſmods caſu edit. 
& proviſ. is better than to recite the whole Act: 


(But particular Statutes may be recited at large, and 


an exagined Copy proved at the Trial.) 
Ehe Plaintiff need to ſay no more in his De- 
daration than that he demiſed to the Defendant, 
and need not to ſet forth his own Title. Wizch 27. 
"Where Iſſpe is joined, it is not adviſable for the 
Plaintiff to file his Declaration: But where Judg- 
went is given in the Cauſe far the Plaintiff upon 
Demurrer, or by 


Nor in Slander ; how 


far the Inducement td 


How far in un Action 
on a general Statute. 


Particular Statures 
how to be. | 


How the Plaintiff may 
declare in Covenant for 
Rent, : 


In what Caſes the 
not filing of a Bill is Er- 
ror, and in what not. 


Default or Confeffion, the Judgment is erroneous 


for want of a Declaration filed: For before it is filed, it is not upon 
Record, and fo' there is no Declaration to warrant the judgment; 
but after a Verdick, it is no Error, being aided by the Statute of 


* 


rr / = 
"Declaration with M:ddleſix in the Margent, and 
Londen in the Body of the Declaration, Is 'natght 
upon x Hematrer, but good after a Verdict. 3 W. 


: 


* + 
— 4 
AY 
x 


N 


A Declaration with 
Middleſex in the Mar- 
ent, and London in the 
oF. 
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„ How the Menrandam N Detlaration of Michael mat Term, and an Im- 
[40 be, to aroid Error: parlance to Hilary, and then the iſſue made 

with a . quod alias ſcil. Termiuo . 
Michaelis ult. preterit. &c. And the Cauſe of Action is laid to be 10 
Novembris, which is in Michael mas. Term, this is naught. But if the 
Memorandum had been thus, viz. Memorandum quod die Maris prox. 
poſt OF bas Sci. Martini (which is a Day in the Term, after the Day 
whereupon the Action is laid) Termino Sci, Michaelis ultzmo 'preterity 
coram Domino Rege, &c. then it had been well. 5 W. & M. See Show, 


n MY After Error in the Exechequer-Chamber, the 
. The Court will f Court will not in any ſubſequent Term amend 
ter Error brought. the Memorandum in the Entry of a Judgment; but 
| the ſame Term that the Judgment is of, they will 
upon Motion, amend it: Becauſe the Term is taken to be but ag one 
Day in Law, and the Court have all the Entries before them of the 
preſent Term to alter and amend as they ſhall think fit; but they will 
not do it of any ſubſequent Term. „„ a TT, 
A 8 m thee, ef yr 
alias ſcil. Termino Sci. Hilarii; and upon Oyer o 
os fore and i the Condition of the Bond, the Action Hd Lo ac- 
Bill file4 after, and the crue until the eighth of February; ſo that the ge- 
court would nor. fon neral, Memorandum related: to the firſt Day of 
the File, Hilary Term, which was before the Action acctu- 
| ed; and after Judgment, Error was brought, and 
the Plaintiff filed his Bill as of the tenth Day of February: And it 
was moved to take this Bill off from the File. But there being no 
other Bill on the File, nor no Rule againſt the filing of it; and for 
that upon Examination it ap , that the Declaration was not de- 
livered to the Defendant's Attorney until after the Cauſe of Action 
accrued : Therefore they would not order it to be taken off from the 
File, but let it ſtand. 10 V. 3. B. R. 1 | , 
3 But where in another Caſe this Matter was aſ- 
cage in another ſigned for Error in the Exchequer-ChambR®, and 
the Bill certified there, the Court would not amend 
the Memorandum. 6 W. 3. B. K. 


1 


Falſe Latin ſhall not . N ; 
hurt a Declaration. 397 on Latin (hall not hurt a Declar ation. Lutz. 


Where the Memor an- 


Where a Dectaratin & Declaration in Banco Regis doth not refer 
* to the Firſt Day of the Term, but to the Day of 
filing of the Bail. 2 Lev. 13. 116. 


- 


Trover and Treſpaſs <* 3 "Ft 
lie not in one Declarati- Trover and Treſpaſs will not lie in one Decla- 
On. 1 „ration. 2 Lev. 101. | | 


w# 


: 


us there be no Billi- Verdict 3 but if there be a Bill filed, and that proved 

a Verdict; but if there to be erroneous, that erroneous Bill will reverſe the 

de an ill Bill, it is Error. Judgment after a Verdict: For the Statutes of Jeo- 
fails do not extend to erroneous Bills, but only 
where there are no Bills filed. | 


4 Uhbere 


I there be no Bill filed, this is no Error after a 
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7h + how a Dedlaration may be mend gots how a De- 
{; and 2 not, ole Title * 1 a 2 Wee 
8 mes the Declaration ſhall be made good where the Declares 

k , 


as when it Wantz Time, Place, or on gel 1 be ms 

er Genen s; ſometimes the Bar the 5 dy the te e * 
Replication, and e the Replication by the 
Rejoinder.. ut when the Declaration wants Sub- 


ſance, no r can make it * of a Bar, Re- 
e 6. 8 Rep. 120. 6. | | 
here the Declaration is £ "hd there is Aa Where the Declarati- 
101 153 the F t's Plea tho the Plainti bees e 
haye haye joined The upo which is found a tiff ſhall have Ju = 
him, yet the Plaintiff IF have Jodg ment upon ibo, by Ine be found 
his good Declaration. Cp. Car. 25, 17 T8. ng 
"Ff the Plaintiff's Attorney deliver a Declaration The Plaintiff cannot 
to the Defendant's Attorney, and afterwards amends —_— 1 
Declaration, and te ſers another to the 
fendant's Attorney, as he hath amended it; the 
Defendant's Attorney is not to receive it, except the Court, or a 
= do order him to tecgive il. For it may be in Subſtance a new 
aration, and may require a different Plea, which the Court muſt 
of, and not the Attorn 
&% an Order made by all the Judges, under _ The Order for theDe- 
their Hands, in Triajty-Vacatiog. 12 Williclss Ter- nant paying of « 6. 
Regis, it is odere as followeth, vis. © That Declaratiors. © © 
from and after the firſt Day of next * 
hen the Ap ce of amy Attorney, or other Perſon, for 
dant in this Court, the e pine Attorney ſhall not be 
to deliver to the Defendant's Attorney the Original Declaratj- 
3 but inſtead thereof, hall deftyer a erpe-Copy of fuch Declaration: 
104 that upon the Belive very or Tender thereof, the Defendant's 
Attorney, or other Perſon acting for him, ſhall pay unto the Plain- 
tiffs Attorney, or other*Perfon acting for him, for the Copy of ſuch 
Dedaration, 'after the Rate of 4 d. per Short co 
_ viſe, 8 Me the' Stamps or King's 5550 Together with Stamps 
ns Fo Hot ſerve, and be in lieu of the 
Declaration 00 ul made b 


the Defendant's Attorney. 

72 upon pleading wy General iſſue or General Demurrer to 

45 Declaration, before any fpecial Demurrer or — Plea pleaded. 

ſie Plaintiff's þ Attorney Land ma gelte the Defendant's 
Attorn Copy Or rrer, who 

ſhall Ne the fame after the Rate of 4.4. 15 Fan 

Vert e. co py-wile, and alſo for the 8 n 's Attorney ſhall de- 

liver the Defendant's At- 


And if 50 Attorney, or other Perfon, (hall 
© fe for the Copy o as aforeſaid tendred, * 2 

e pal 1 we ph leave ki 7 8 | a of * 
Clerk that the Ti ans of Oh On Refu'al to pay for 
Core, "Mer hee bd fame” without an: — ng We the 
Fee or ' Reward, Aud thereupon the Plainiti 
ey giving Rules to plead, may for want of 


30 


tarney a Copy of the Iſ- 
— 5 the which, he ſhall 


a Plea 


418 | Declaration. 


a Plea- ſign Judgment z and, beſgre any. Plea Se gl. the 
Defendages Attorney ſhall pay er ihe © Cop of Declaration and 
the Stamps as aforeſaid. a in Caſe the CEN „ (þall 
not pay for the any ! eneral. Mal 
— be pai Demurrer ſo as aforeſaid joine d alfo. for the 


Stamps, the Plaintiff" Attorney may f n.Juds 
as if no Plea or Demurter had 1 5 or 1180 N 4 —— . 
nan Amen ment $ not 10. great 
| on — face the Record, the Court will 85 2 
1 —— S609 4-4 mend the Record after Entr upon Payment of Coſts, 
wht þ The Court will not ſuffer a Declaratian to be 
By muſt be filed againfta filed by the By againſt a, Defendant, who files Com- 
Defendant in Ejeftment. mon Bail in Bjeament : Becauſe * is not in Cu- 
ſtody. nor comes in by the Proce 2 7 Court; 
but is made Defendant by Rale of Court bo defend his Po ſong on. 


ly. $ W. 2 M. B. R. 

8 In all Caſes where an Intereſt or Eſtate com- 
1 upon mences upon C 2ondition, be the Condition or AR 
Condition, the Plaintiff to be performed by the Plaintiff, Defendant, or 
ſew a Performance, any other, and be it in the Affirmative or Negs- 

_ there the Plaintiff ought to ſhew it in his 
Declaration, and averr the Performance of it; for the Intereſt or E- 
ſtate commences in him 1500 the Perſormance of the Condition, 


and not before. 


ki But when the Intereſt or Eſtate paſſes preſent, 

2 bebe — _ ly, and veſts in the Grantee, and is to be defeat- 
ed by Matter ex poſt facto, or Condition ſubſe- 

quent ; be the condition or Act to be performed in the Affirmative 
or Negative, or to be perſormed by the Defendant, or any other, 
there the Plaintiff. r wh * generally, without ſhewing of any 
Performance : And this all be en by him who 1 is to take Adyan- 
tage of jt, 7 Rep. n 
I I grant to a Man an Annuity of 10l. per 


promote. granted wilen Aumum, when he ſhall be promoted to a Benefice; 


And until promoted. promoted. But if it be granted until he be pro- 

How 10 be ſet forth moted, there he ſhall ew a Writ of Annuity, 

in the Declaration. and. need not to ſay he is not yet promoted: Be- 

3 cauſe the Annuity precedes, and the Pramotion is 
ſubſequent. 7 Rep. 10. 6. 


eee An Original is ſued ont i in ; ME} and Bail 


where- the Original; is- put in, and the Declaration is in another County, 
ed voy ne . 2 good. againſt the Party, but the Bail are 


are LY . diſcharged, and. not liable to a Hei. fa. 3 Lev. 
pit ek I 245. But it otherwiſe where the Action is 
- brought Bill. 


Where che Pla anti 
declares upon one Date, 
he cannot ſay that. it 
was primo deliberat” at 
another Day. 


Debt upon Bond, and Gans That 20 Mai, 
o Car. 2, the Defendant, by his Bond dated 10 
Fobr. fed; primo deliberat 20 aii, becg me bou nd, 


3 1-4 od FLA where 


in his Demand of it, he muſt ſhew. that he is 


= 7 Meer . EEC 


Gr. And 0 a Pe it was hade. That 


into Sourt, and left in the Hands of abe 


here T reſpaſs is brought in the County- Court, brought in the County- 
8 femoved by .Recordare into the King's Bench, Cent,, 2nd remoged 


to tranſar; ane quicdlem 


ram Domina Regina ap# 
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where the Plaintiff declares upon one Date, he cannot afterwards re- 
ly that it was primo deliberdf at another Day ; becauſe chat is 2 

e: For prima facie, every Deed is ſuppoſed to be made the 
Day it bears Date; but where the Date is miſtaken, the Party 
maß declare, or in his it Plea- plead, That the Deed bearing. 
Dare ſuch a Day, Was promo'deliberar {ney a Day, — . . | 
and chat the Party tefs became bound. 3 Le 348. % © may be. 
The Plaintiff brought an Action, and his De- n be- 
daration' was na ration, and afrerwards 


ht; he afterwards brings a new amendg it; Desen, 
1% HN Song ; fendant 
Addon, and this Declaration.” The Defen- pleads the Judgment in 


5 & . - 
FT 2» wi t in the former Action. the former Action, and 
dun pleads the Judgment in the former Action, „ 


and held an ill Plea. 1 Mod, 207. inn 


I. Deeds pleaded were aftuall broughe ” All Deeds brought * 
e Secon- to Court muſt be left | 


y - To the Intent, that if they were found to de Secondary. 


ed, or to be void Deeds, then to be damned. pere Treſpas 


is 


nd'the Damages are under 40. ſo that che Court — 6s declare in "this 
to entitle the Court to proceed therein, ſay thus: * 1 Taue 
ant. ff, TOW.” Bar. Super in Curia Com. A. B. Ar. The Declaration. 

Pic. Com. pradidt tent apud M. in. Com. predict die "HARI 
Jovis 10 h Ma, Anno Domini 1705, Ruerebatur vers C. D. de pla. 
wele ad Petitionem predi# I. N Bar. habit eſt 
| „ A en, ad hunc diem ſcil. a die Sand e 
Irinitat. in tres Septintanas per. ore Dagine Regine nunc de Recordare fa- 
cias loquelane. Et modo ad hun dient wentt tam prædid T. V. Bar. per J. A. 
Morndlim © ſun, quam præ dict. . D. per E. F. Attarnatum ſuum. 
| "ſuper hoc idem T. V. Bar. per Attornatum ſuum prædict queritur 
quod, &c, and ſo on. And if the Defendant in the County- 
Court had pleaded liberum Tenementum, and the Plaintiff had 
removed the Plaint without ſhewing of any Cauſe at the End of the 
Writ; and that the Plaint only; and not the Plea is returned; (which 
ought to be, becauſe the Superior Court cannot hold Plea under 40 5.) 
theh the Plaintiff muſt ſay, Que quicem loſuela ad Petitionem prædicti 
(er.) eo quod pred | (Def.) in placito ilo in Curia Com. prædid clamabat 


Liberinm temementiine babita eſt bie. Hill. 36. & 37. Car. 2. Rotul. 1157. 
in Com Banco. Vide Stat. 22 Car. 2 cap. Raſtal 

wy pleint 1. Brownl. 18). . | 22 Car. 2. ap. 
"Treſpaſs quare 'clayſure-fregit was removed by ee the next Caſe be- 


Revordare;- where: the Plaintiff counted ad dampmum fore. 
39% The Defendant demurred, becauſe the Court had not Juriſdiai- 
on of the - Cauſe where Damages are under 40 6. It was faid for the 
Plaintiff, that he had removed this Cauſe by*Recordare, becauſe the 
Defendant had pleaded Liberum tenementum; and ſo it is not triable in 
the County-Court. Curia. It ſhall be intended that the Action was o- 
riginally brought in this Court, becauſe the Declaration is Vi G. Ar- 
ms. And where an Action of Treſpaſs is removed out of the County- 


Curt, the Declaration ought to be without Yi & Armit. It was al- 


| ſo held, That a Declaration J 6 Armas, in Treſpaſs, may be laid 


under 


Declaration forWatty. 266, 0 270) 
1 myſt be itt ee 
45 8 S e dint, 6. ape. yet held 


the Words themf(t]ves are malicious and 


74s. 11. Ge, Rep. 25 Bus tbelaliapd uren no jy n = 


malitioſe din, Ar. 
11115 words wyſt be n 


She Wards muſt 0 
4 wel 


4 See for —— a 8 e 


zance ſhall 3 laid with 8 5e A 


2 Seien beging, er de parte ra 


* 


" (oc dc, yet it may . laration in 
_ Cale, 1 that it is ſa nlacit 
tranſe." for Nagy ay ſerve indiffeendly for Treo 
* „or Cale, G 325- 
aur rd, The Blaintiff daares ood cum he was ſeized of 


a Cloſe adjoining 0 à C men; the Defendant, 

decem pert 66 ſing Cine rd pores ebe fc 

ne de 0 0 he Gale p ker _—_ 
0. Where it is Caſe, and 

This is good, notwithſtanding che Tu paßt islaid: where Treſpab. 

to be in the Plaintiſf s own Sal, for it 3 

uod cum, and conduding per quod, it appears to be an Alion upon 

the Caſe, and the Cauſe aaa, of the Damages 159% be laid to. be Ne 

& Armns, or without it, Mew $4. WE 

Declaration was upon a penal Bill of 494. t0 


36d che Plaintiff had not WAS ot paid at the Day 5 for gtherwiſe the 40. 
ſet forth in his Declare" is not due: And of of this Opinion was the Court. 
not paid at the Dey, and kor it is not 4 Band with 4 Gondtiaa. 
eee ai odds 6: 
In Afapls and n Tr a 
the kin ai 0 el Planet ak, his-Declaration 10 be done fix 
= good. brought, but Months after his Declargjon and gion brought ; 
And after a Verdict for the Plaintiffthis was moved 
in Arreſt of Judgment, hut he had his Judgment: :- For, per Cxrien, 
There muſt be Evidence given of the Fact dene before the Action 
brought, the Time is bye « Giroamitance of a, Thin Thing de. 5 Mod 
als, *. Sex Tele Trelpals. "Iz 


0 


— 


— os Wands 50x Dor 42 


Ag 
LIENS. pay 208. and he 2 not fot forth that the 20s, 


2 . ——_— 


2 
20 


5 
l 
8 
n 
. 


WN of a Deed, diz. 


0 »” # 4 
8 
\ 


Deep is a. rariting, either invented 02 hs 
_ indented, op eiſe a Deed Pont; whit 

waritings being ſighed: ſealed and Delt- 
vered, do pzove and tetifie the Agreement 


Matters contained in uy Deed. - 


Ie all the Parts ak a Deed. may by Law ſtand 
together, no one Part of that Deed ſhall be inter- 
preted ſo as to make either the whole Deed or any 
Part of it to be void. Paſch. 24 Car. 1. B: R. For 
this would be a Comment to ad the Text, and 
not to explain it. 

 Wlhere there are two Sentences i in a Deed, the 
ſecond may well explain the firſt, for ex preceden- 


lep. 975, 375. 
It it do not appear near by the Fabrick of the Deed, 
chat Lands do paſs by the Deed, by my of Feoff- 


ment; yet the Land may paſs by it by way of 
uſe, if there be a Conſideration, Which is ſuffici- 
ent in Law to raiſe an Uſe expreſſed in the Deed : 


the Fabrick of the Deed purports. it ſhould. E 
There are but three Things of he Eſlence and 


. öden paper or ; Parchment. | n 
2. Signing and Sealing. 
1 Delivery 


of the Parties whole Deed it 1s, to the 


tibus G e eſe 7 3 1 Roll. 


, 


What a Deed is, 


Tf all the Parts of a 
Deed agree, no one Part 
ſhall be interpreted ſo as 
to invalidate D 


The ſecond Sentence 
ſhall explain the firſt. - 


Tho' Lands do not 
appear to paſs by the 
Deed by way of Feoff- 


ment, yet they 
by way of Uſe. — 


For if a Deed can 


Waky y Conſtruction of Law be conſtrued to have any legal Operation, 
Law: will not make it utterly void, though it cannot operate as 


What Things are of 


the Eſſence and Subſtance 
| of a Deed. 


: For when a Deed | is end. it takes its Effect from 


„ Delivery, = ans not From, the * 2 Rep. 5. 4. 


, » 7 * * og 7. : 
w SS. Þ : P 
„ „ > " » 


. 
* 


* 
_ 


There 


When „ = 
repugnant Y 
revefted. , 


What _——_ 
to be made. | 


What Deeds of Truſt, 
Uſes, Cc. ſhall be good. 


4 & 5 Annæ. 


3 


How the Conſtruction 
of a Deed ought to be. 


Winti s the material 
Thing 1 bo & Deed: 


| E Deed is ſup- 
to be made che 
Day it bears Date. 


=_ - To what Time the 
= - SubjeQ's Deed hath Re- 
4 +” lation': And to what the 
King's. 


executed by Letter of 
Attorney. 


3 134:3 44 


Three Grounds for 
the Expoſition of Deeds. 


ſhall never * 
ſome Intent. 


| T | 3- The Words ſhall 
=_ | tied\' und not other 
3 | effectual. Fel. 5, Ce g8. 


No a Deed is to be 


Deere are e three Grounds for whe Expoſion of Deeds: 50 


22 v * we” E ay" Pa. 


1. They muſt be moſt beneficial for the Taker. 
hover thc + wi 1 Wap. 76. Rego, 142. 


* . T Words s may be — to 


the 


= 8 


be e © Pk 


Intent of the hs. 
iſe. Plow; 160. 5 


t all Parts may be 


Watt 43: * n as  . 5 
; the World in A Deed are repugnant, they 
ſhall be ret; and Judgment ought to be given 
upo — = om Words; Gro. Bl. 420. 

Conſtrugi on 


git the Po ſhall never. "+ th an 
2. . of 4 8 xejudi of 
Co. 


Fe Meaning of of che k oy & 
8 155 4 


1 Deeds of Declaration of Uſes: or Truſts, 

o for the leaditig/of the Ufes of any Fines or He- 
coveries, ſhall, be good, by the Statute of 4 92 

Aust, notwithſtanding, the : Statue of Frantlt. 5 


Title Us. 

Such Badeseen bu — 4 nag of 6 Dat 

that i way agree with the Rule of the Law, a 

the Intent 45 Tis Parties to the Deed = that all 

the Deed may ſtand to Fer: 7 Rog? 
The tndenting or ndenti £ Deo is 

not material; but the beit or not kty, is 


the material Thing: Por Ne who Seen a Pa to 


„ 


a Deed made between Parties cannot take, unless 
by wv — Remainder. 1 Lev. 139 
d was indent 


39, 140. 
un with, To al! 
Olin Ph People, without the * This Lrdenme, 
in the fieſt Perfon 3 but both the Parties 
nn ſet their es fo it, It is ſufficient. 3 Leon. 


Rate Fa Evel Bed is fu oled to be made 
the Day it beats Di 3 Lev. 348. 


The Deed of 1 2 Subject hath relation ady to 
the Time of the Delivery, and not of the Date: 
Bt the King $ _ to 8 Pate on- 
y. Latford an on. 2? 4 | 
There à Deed is Letter of Ahe ſigned 
and ſealed, it 6tight to be ſealed and ſubſcribed 
with the Name of the Maſter who gave the Autho- 


ri Lev. See Title Po 
ty. 3 Lev. 140 itle Þ wer, a Deed 


__—_ . " FR” OC 


as 2 »., pp AS 


CD — E> 55 


-—» I - 


A Deed cannot be de · 
livered as an Eſcrow to 


a of * delivered rude Som; to the 


te the Party who is to take by — 
22 — — who delivered it, and ſo it un 
work upon the See 9 Kep. 17 
The Wotds in an Indenture are dhe Wonds of 1 The Worde in and 
parties to it, ard the Won ſhall be taken aceor- f unt g ace the Words 
ding; to che Inechit: of the Parties. 1 Plow. T4 
4 Kazurr of 2 Condivion, or the Interpoſition' A Razure or 1 


1 the OCoticitiom of the Bond, being Sn avoids 
Wordsimaterial, bids: the Deed: Ov. El. 627. 

- (Uheve Covenants are' ſeveral, if the Seal of one 
5 brokett off, ſt avods not the Deed, but only as 
* — «jp Seal be broken off, 
it deſtroys the De 23. 4. 11 27. 4. Cro. El. 6. but a 
Mure Wald avoidc it. 5 Blix. 546. 546. * * "y 

The Deed of Feoftment to Ules belongs to the To whom the Deed of 
ad not to the Ceſtuy que Uſe. Co. EL 357- Feoffment to Uſes be- 
rg. Ge, Jr a1, 5. 5. 2 
I a Deed ſays Il. Indentare wut, whereas the If a Deed ſays, This 
Deed is notiindented, yer it may be a good Deed dente when it is not 
to fore Effects; fic may work as a Deed-Poll, er 
though it cannot Work as an Indenture. 5 Rep. 20. b. 
-»(Uyere a Des is by Indencure, and not between Where 2 Covenant 
parties, à Covenant — be with en Stranger, as if 17,2509 2 7 
it were a Deed· Pull; otherwiſe it is between 
pabties: Becauſe —— can take Advantage thereof by way of 
tion. 3 Lev. 139, 140 

A Ded een was made between A. and B. one Fach Party fign and 
' ovenarited” way bg the other-to-the other, 4 8004 Deca 10 both. 
ind each of them ſigned, ſealed and delivered it; 
this is a god Deed t0 both. Co. El. 483. pl. 18. 
I an illiterate Man be bound to a Deed, How and when an illi- 
be is not bound to ſeal and deliver any Writing ER 
tendered to him, if ſome Body; be not preſent w 
can read it to him, if by bit required: But if no Perſon be there 
who can react, he may refuſe to execute it. 2 Rep. 3. 4. 6. 
A Deed was brought to an illiterate Man to ſeal , | 

A Need read falſly to 


A Seal broken off, 
. it deſtroys the 


Deed, and where not. 


3 an Acyuitrance, which in truth Was 4 Releaſe, an Rok, is not | 


but read by a' Stranger as an Acquittande only: bis Deed. 
10 70 adjudged to be no Deed, becatſe * bs read 

to Hm, although by a Stran r s Own Head, 2 Re See 
II Rep. 2). Kea * 4 T , 
Allo foch iterate Perfon is not bound to exe- Such Perſon is not 
cute the Deed, 'nnldfs there be a Perſon preſent who 9pund fo £2, voleſs 
an read it. Alfo, although the Writing be not ſent who can read it. ; 
read, . if. the true Effett be declared, it is 
ent. 2 Rep. 


An Eſtaté df Freehold cannot commence in E- A Freehold: cannot 
yp, 2 Re. LES commence in Futuro. 


85 Quben 


2 


. Deeds. woes 423 


Then the Perſon at the firſt Deliver 


e herwards Power or Ability in Law to make ſuch 
bat. FW before the ſecond Delivery he. a Power, et 
{ the Deed is void; . at the 
Delivery bad Power and Ability in Law to cont cannot per. 
fect this til an lmpedimene be removed before the ſecond Deliy . 


© 4 


os Power to make ie a 


the Deed is good. 3 Nep. 13. . 75 
, Condition of a Bond to We Covenants in an 
9 jo 5 Ir: Indenture made between Baron and Feme of the — 
EE Ba Ba- Part, and RN 1 2 of * other; $ whereas the 
ron and dens, Deed was only ſea y the Baron: Par 
| — i "= eſtopped to ſay, that the is not the —&r 
of the Baron and Feme, but he is cſtopped by the 


Re * there is not any ſuch Indenture, 


— We and where G. EI. 7 69. l. 12 


Eſtates by implication may be by Wil, tas 


Deed. 2 Lev. 79. 
n ſeized in Fee by wie Deed. in \Conbde: 


fection which 


4 


Eftates by Implication 
_ be by Will, not by not b 
ed. 


A 
ration of the natural Love and A 


a, TX and he beareth to his Daughter, and for an Augmentz- 


bargain, ſell, enfeoff and 
confirm, in Conſideration tion of her Portion, and for her better Prefer- 


of narural Aﬀedtion, ment, 8 Maintenafice and Livelihood, 


co ftand Ge doth give, grant, ba — ſell, alien, enfeoff, and 
ny. This Deed had no 


confirm to her with \ 
other Execution, but Inrollitient/in Chancery . fix Months, and 
was made for thoſe Conſiderations aforeſaid, and none others; neither 


was the Daughter in Poſſellionat the Time of che Grew, -or any Li- 
very made. 


A good Deed by Co. , 3 affirmed in the Exchequer-Chamber, Thae this 


. to ſtand ſeized to 


tiles. was a good Deed, . by way of Covenant to ſtand 


ſeized to, Uſes, and that ou — made no- 


thing i 3 ide Caſe, 


and, ½, it was held, Hor the Words — 00 to fa fined t 
the Uſe) are not abſolutely neceſſary in a Deed. ; 
2dly, That no Conveyance Mae of ſuch Variety off Words a5 


Covenant to ſtand ſeized to Uſes doch. 5 
34ly, That if the Words give and had been alone-in the Deed, 
there would have been no Weeſtign! in the Caſe; and that Vtile per 


inutile non vitiatur. 


= a 4thly, That they ſometimes were taken? as a Grant, 

— Oftentimes 2 in ſometimes as a Releaſe, and muſt be always taken 
Scndamore in Ventris, or ſome of the Mod. Rep. 

Whe:e Oath woſt be {Then a Bill in Equity is exhibited to have 


- mare of the Lots of a Money due upon a Bond that is: loſt, there muſt 


Deed, and wh 
* 1 be Oath made of it; otherwiſe ſuch Cauſe | is pro- 


triable at the Common Law : But if the Caſe be proper in its 


2 Nature for a Court of Conſcience, there, though it be alledged 
2 tha 


In this Caſe it was adjudged by the King's Bench, | 


moſt ſtrongly againſt the Grantor. Inter Croſſing * 


{ Deeds. 42 : 


that the Deed is loſt, Oath need not be made of! it; as where a Per- 
formance in Specie is deſired: Becauſe there the Common Law cannot 
grant Relief, but it can only give Damages for Covenant broken. 


7 
4 


* * s — * * \ 


Default, 


Challenge. 
5 I ury. 


Dau: is legally taken to | a ee A Default, what. 
in Court. | 


Before a Verdid is taken by Defaule, the per Where a verdict is 
of the Court calls the Defendant three Times, and. taken by Default, and 


then if the Party doth not appear, the Plaintiff's penn dro augge | 
Counſel doth pray, That the Inqueſt may be taken by Default. He 
1s called three Times, to ſhew if he hath any Challenge to the Jurors; 

nd if he doth not appear upon the Clerk's Calling then the Capiatur 
er Default is endorſed on the Back of the Panel: And this is the only 


Meaning of the Default, viz.- He makes a Default as to his Challenges 
only. 


Where two are to recover a perſonal Thing, the - Wim Ge Devel of 
Default of one is the Default of the other: But ober p Petar of the 
other in perſonalThirgs. 

when they are to diſcharge themſelves of a Perſo- 


nalty, the Default of the one is not the Default of 
the other. 6 K. 25. 


Defeaſance. 


I 


5 | 
«> bd tf N 


Action. 


2 0 
ODetenz unte is a Condition relating to 
What a Defeazance is. Deed, in ſitch Banner as there are Con 
ditions to Beligariong, Recogntzances 02 
Statutes; 70 : which betng perfo2med by the 
Obligor 02 — the Ac is diſabled any made void, as if it had 
never been done. 

There cannot be a an cannot make a Defeazance. of a Judg- 
Dem ©. — i fore it is given; but an Action of Covenant 
— aui may lie in ſuch ſe. Co. Jac. 83 37. " Ii. | 

A letter of Licenſe not to ſue, upon Pain of 

ae of Liang not 2 . _ 3s no Releaſe ; 4 171 a De- 

to ſue, is but a Peſea- feazance, an am one as may another 

nnen Deed. Show. Nep. 33 , 334. But if the Party ſwues 

before his Time is out, it will de a Forfeiture of his Debt, if it be ſo 
mentioned i in the Letter of Licenſe. 

——_— . Extentlon ſued out before the Time in the De. 

17 2 moſt not be feazance is paſt, ſhall be ſet aſide ; becauſe the 

Time in the Defcazance Court will not be a Stale for fach Abuſes. SW 

is paſt. 5 M. B. R 

Where the Aſtion is A Defeazance for of: iriver Money 
founded upon 2 Deed, it upon a Bond, cannot be but by Deed: For that the 
canoor be defearanced (uſe of Action deing founded upon a Deed, no 


Deed. 
"ms 1 can be thereof afterwards without Deed, 
_ php 

Where a Defeazance The Defendane pleaded, That after the Bond 
may be _ Jn in _ entred into, the Plaintiff by his Indenture cove- 
fo avoid e nanted, That if he paid 100 l. ſuch a Day, the 

Bond ſhould be void; and he alledges Payment: 
And upon a Demurrer, held that he ſhall not be put to his Action of 
Covenant, but may well plead it * Bar. ey 0 623. pl. 16. ; 
Money may be pleaded to be paid, though not 
„ mor paid at > Day mentioned in the Defeazance, per 
Day, if paid * tke Statute 4 & 5 123 See Title Pleas. 


. An Eſtate fit made ſhall not be defeazanced by 


An Eſtate ſettled — a Defeazance made afterwards. Browning & Beeſton. 
— eazanced a 1 Plow. 133. 4. | | 
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E fon Tort Demeſne, 02 De Injuria ſua pro- 


pria abſque tali Cauſa, are certafn Cuioꝛds De ſia Tort, what it is. 
ot Fo2m tuen in Actions of Trel a, 0 | 

in Caſe fo Moꝛds by way of 

tion to the efendant's Plea. 

De Injuris foapropria, without the Words 45 De Injuria ſus propria, 
tals Canſa, is 2 5 I. . M. B. R. Lutw. 1304 — 
lo. Jac. 598. | 

Where a Plea in Bar contains 2 Title, a Where it is naught. 


ation de ſor Tort 2 1 Cauſe, is naught. - I 


Lev. 49. 
juria is not any Plea where the It is no Plea where 
- jaſtifies "Uaiming an Intereſt in the 2 
Freehold to hap ry _ where one claims not any 


Intereſt, Command or Authori ty But where he juſtiſies 
derived n Tis good. Cro. E. 539. Pl. 2. 1 alas aa 


540. Latch 221. 1 

In Replevin the Defendant as Bailiff to J. S of Where there is ſpecial 
a third Pare of the lam, Ge.  jultifies for Damage 5 — | 
Faaſant : The Plaintiff ſays, That a. Stranger was * 
ſized of the other two Parts, and by his Licenſe he put in his Cat- 
tle: The Defendant ſays, De Injuria, &c. The Plaintiff demurs; and 
adjudged for him; for the ſpecial Matter ought to be anſwered. Cre. 
E. 812. pl. 19. See Latch 221. 

So alſo. where Cuſtoms, G. are in the Plea, So again. 
it is multifarious. 3 Lev. 49. 

Upon de ſon Tort there cannot be Variety of Mat- Double Natter muſt 
ter put in Iſſue, as Matter of Record, and Matter of t be put in Iſſue upon 
ber Lev. 65. 2 Leon. Caſe 108. Latch 221. "hg 

General, de Injuria 1. opria, is properly en De Injuria ſua 

where the Defendant's "Plea confiſt meer] = pry , nh gone —— 


ter of Excuſe, and no Matter of Intereſt. 8 Rep. 67. 4. 


CUben 


EAC 


oy 
5 +» 
v4 


e [Le t 
per Mandat um, i 


E he ought, to traverſe; particularly the Peeters 


428 De Imurta ſua pꝛopꝛia. 
Where the Plaiatif (Uhen by the Defendant's Plea any Authority 


— 7 dr greg green or Power is derived from the Plaintiff; there, altho 


general. no Intereſt. be claimed,- the Plaintiff ought te. an. 


ſwer this, and not to ſay generally, De [njuri; 2 
propria. 8 6 , | 
$ 1 71 PHY to the 


enge 

Lu le | 40 : » Whe 

oy be endant jules as Servane-8 ep. 67. a. 2 
here the Defendant juſtifies by Vertue of , 
Where it it not good (C4154, to the Sheriff, and a Warrant upon it, De ſn 


4 


without a Traverſe. Tort, generally, is no good Replication ; for then 


| f the, Cat (for all makes but 
one Cauſe) and the Replication ought to be De ſor Tort, and traverſe 
the Warrant, which is Matter of Fact: But ſüch Replication is good, 


the Matter of Record would be Paxt of the C 


where the Warrant comes out of a Court, which is not a Court of 


Record, as a County-Court, &*c. 8 Rep. 67. 


* Cahere a Man jultißes for a Way, or, ſuch per. 


Where de ſon Tort is ticular Quſe, De 1»jnria ſua proprie-is no. Iſſde; hut 


But there ſhould be a alledged. Cro. Fac. $9672: A SOLIDS 8 JJ. 
Traverſe. | LBS GG 98 DION 
Where it is not good QUhen the Defendant in jure proprio, or as a Ser- 
without a Traverſe. © vant to another, claims an Intereſt in a Common, 
2 or to a Rent Charge iſluing but f the Land, or to 
Way; there de ſor Tort generally is not good: Bit 
iti the Defendant juſtifies as Servant, there in ſome 
And where good wit of the ſaid Cuſes it is good with à Traverſe 6f the 
| Commandment, it being material ; for the*gene- 
Where it is good, ral heation ds: fox” Tort, is properly when the 
2 without es Tra- Defendafit's Plea confiſts meerly of Matter Of Ex- 
cuſe, and no Matter of Intereſt. 8 Nep. 67: 4. 
1 There ought to be Concluſiom to the Country 
aue“ st de con. in a Replication of De en Tür; "becauſe the Repli- 
cation in this Caſe ought to make an Iſſue of it ſelf. 
852 0 5 1 > | 3 Lev. 65: Go. Car 18 pl. 8. f MLL, HIVE] ap 5 ; | 
Where it is 4 den In an Action for. theſe Words;' Thaw haſt 'frgid 
1 ation 4 Bonds the Deſendant juſtifies the Forgery, anl the 
Plaintiff replies, De Haris ſus propria; Sc. This 


* 


is A good Replication: For tho a ſpecial( Forgeryiis alledged, yet it 
L , 5 N 


it. 


need not to be ſpecially traverſed. Cr iH Ehe 
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The-Courſe now! is to'delivara Gopyiof r 
caration to the Tenant in Poſſeſſion, or to bis carat. a fie ads 
Wife, (The Delivery to a Servant.or Child is not 


very it is u Deen ! 
28 2 | . * 7 Fig: i 3k, 1 10 TOR ; ; 't 


That unleſs! 
ei 


> a» # N 


; and alſo to give them Notice, forthwith ap 
by ſome Attorney, there will be 
vill be turned out of Poſſeſſion. 
22 — wank Karo oth 
elt to t in. 
24 Cre f. Be N. But it mut be delivered t 4 Stage and w 
Stranger as an Eſcrow ; for ſo ſoon as it is deli- 
vered to the Party 0 widen it is made, it tabes Effect as a Deed, and 
cannot be an Eſcrow : But when it is delivered as an Eſcrow, it takes 
no Effect until it be delivered over to the * to whom the Deed is 
made. See Hob. 246. Go. El. 884. 
The actual Delivery of a Writing ſealed to the wy of a 
Party is good, without any Words of Delivery. - 
* 5 : the of 6 ed and ſe led the Bond, It is the Delivery 
ut where the Par and ſea T 
and caſt ĩt upon a Table =—_ the Plaintiff took it SO Coe" 


, or other thing amounting 


4 


A Died, as an Eſcrow, 
cannot be delivered to 


and ſaid, Thze will ſerve, or ſuch like Words, then it had been a good 
I Leon. 140, Caſe 193. 


5, amy Where 


good.) and at the ſame time to acquaint them with the Con ae, 


Where a Writing was read, dend, and 
ſealed, but ad bat leit behind 
Fig. Laws becauſe ther Tanies 


did not deliver his Part; of che Defendant. Cy, 


El. 212. pl. 4. | e 
3 Delivery of the Deed upon | the Land with- 
Deed. — 3 oo a 98 in the Name X. __ Ge.) 
| WW not: . n to ee, 9 Rep. 137. 5 
1 Jt hath beenich&Conrſe in "the Caſe of Excl. 
And Delivery of De- ments, for the ef the Plaintiff (or the Party 
clarations in Ejectment to whom he makes 4 Letter of prong to od 
upon the Land. ver the ſame upon ee Land to the L which 
puts the Leſſee into Poſſeſſion; and whoſoever af- 


and comes upon the Land without bis Conſent, is an Ejeftor, 
But this Courſe js long f ſinee altered 4 N ſome ſpecial Caſes, 
as where the — is Tun away, A f Ws the Haple " 10 * 
Poſſeflor to be foun 55 there 


Pp 

to deliver the Declaration * by Te 
muſt be a Leaſe ſealed upon the Ground, and an Eject ment brought 
ainſt the caſual 1 and ap; Court -muſt: be moved 1 in it for 


ment. 5 | N 2 
Ikiont Kath. an: Author] under Hand and Seal 
Were. Was Nan hath og deliver a Deed to. andther, arid alfo'a verbal 


He wy ma -Abthbrity to d it, he may make uſe of which: of 
(ether Ts, them he pl tior of both ; for that which 
- he makes uſe of ſhall be effaftunl : For the L 
will not allow of unneceſſaty or fuperflugus Ads. 
Al eaſe made by Tenunt for Life, Remainder in 
Teber i Life, Ke 
mainder in Fees kits Fee, How it that} 1 bac Title * 
1 1 14 
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- Emand is. a Term of Art; and 
15 makes a Releaſe un gr 


mands, this is the beſt Releaſe to bim *** 
FC, Roa hn Oe 

dent, 
122 


1 1 

Where there is a Dethand of a Thing to be made, 
there the Demand muſt be a legal Demand, that is, 
it muſt be made in ſuch Manner as the Law re- 


quires ; otherwiſe he that made the Demand can take no Advantage 
in Law upoti this Demand. Hill: 21 Car. B. R. That is, where the Law 


doth direc 4 Demand to be made by one Perſon unto another; for 


the not doing whereof, he that dethandz the Thing to be done, may 
ly Law take än Advantage againſt the other Perſon for the not doing 
thereof, there it muſt be a legal Deſand. 


collateral Thing: Tetv. 66, 67. 3 Lev. 363. 115 0 % . 
"Thift u Nee Pens is not forfeited withour 6 — not 
Pinan of Rent. 1 Std 286. Gr : De 


a Demand of a Rent vetereediiing n 1 Leaſe Demand of Rent 
made of i Wfeſſuage with Lands belonging i, 
oaght to de made at the Meſſuage, becauſe che . 
Wiege ke che moſt echinent Part and Place of the Thing let, and 


mlt netonchs for the Leffee to thke the beſt Notice of the Demand. 
21 1152 B. R. * the Leſſee ſhall by reſumed to be more cdnverſant 
8 7 guy other Place 1385 the Demand were made upon 
Web the Land, and"the-Leffor can prove that the Leſſee was 
* took Notice of it, I ſuppoſe it is = g60d Demand; but al- 
gh HE de not upon the Houſe Eden the Demand was made at the 
Houſe that is good enough, the Houſe being the moſt notorious 
Pace. "it which Place the Law requires the Demand to be made. 
Dom en iſſae ſhall be taken -Where a Demand 4 
pen Eoridition-of Re entry for Non-peyment of „re- © coke, e 
gent, Ge. is pleaded, and the A 171 ſays pleaded. 
t he was ready to pay, Oc. 2 Lot. 11 


If 
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A Demand mauſt be made upon 4 Premiſe 16408 fe winſt be made of 


Fo 


432 Demand. 
ir the Demand s If Rent is'referved, Cc. with a Condition of 
3 Re. entry for Non- pay ment. and a and is 
1 find a Quarter of pleaded by the ſpace of half an Hour before the 
gal- -Sun-ſet, upon which lſſue is taken,” and the 109 
d 


find that the Rent being 7 J. 105. was deman 


by a Quarter of an Hour. ves is good. But here they foun 
xr the Rent was demanded as qua the. Time of Demand, 4 
ought to have been 25 due at the Feaſt before; and therefore Judgment 

againſt the Plaintiff 1 Lat. 139. 
F Tf Rent is granted with a Clauſe of Diſtreſs for 
* Wher r _ Non- * PRY MET: at the Day, Oc. exiſten legitime pe- 
| tit ʒ there no actual Demand is requiſite. 2 Lat, 
1230. 

„ On. The Party's bringing of an Action of Debt for 
Bibel "for "Rent, 2 Money due upon an Obligation, and the taking of 
good Demands in Law. a Diſtreſs for Rent by him unto whom the Rent js 
doe, is a good Demand in Law of the Debt due by 


the Obligation, and of the Rent. Trin. 22 Car. B. R. For in the one 


Caſe the Money is demanded in the Writ, and in the other the taki 
of the Diſtreſs is a real, though a filent Demand of the bun due, for 
the which the Diſtreſs i is taken. . a _ 
The bringing of an Addon i is 2 g mand 
8 IE of the Money upon an Indebitatus Aſſumpſit, where 
Demand 5. ptherwiſe in it is an implicite Aſumpſit, hut where it is an actu- 
araftpal AH,. al Afſumpſtt, there a Demand.is requiſite. 
A Deman in 3 * 1 A Demand 1 a Precipe to recover Lands ought 
de de woe Tands to be more certain-than a Demand in a Writ of 
chan in aWrit of Dover. Dower. 18 Nov. 1650. B. S. For Dower is one of 
the Things faakured 3 in Law, and the Demand in 
Dower.is ſuppoſed to be made by a Woman, who is not. preſumed 
to be conuſant of the punctilios of the Law. go 1 N 
In here there is a Duty whic the Law makes 
3 —— - payers upon Demand, hats needs no Demand to 
mand, but not where be expreſly laid; but where there is no Duty till 
mand. * Denand there a Demand muſt be laid to make 
. ts n *. Te ** 1 K 
t upon Bond to aid upon and; this is 
Moms a 1 preſently and Res anode no Demand, 
© as it doth in Caſe where the Plaintiff hath not any 
825 of Adlon until a precedent At done by him. Co. El. 548. pl. 22. 
721, 49. 
Debt upon Bond conditioned to "1001. at 
q here the vi . is fall Fo uy of A. B. if it be ned to pay. the De- 
Demand... fendant pleads, That the Plaintiff did not demand 
| it: And adj judged to be no Plea, becauſe the bring- 
img of the Action is a Demand. Co. Jac. 242. pl, 8. 57. 
\ Where there js 3 De. It is a Rule, that whereſoever. there is a De- 
Equity, there mut be mand in Law or Equity, there muſt be a Certainty 
Certainty of the thing Of the Thing demanded to * adjadged or e 
demanded | Ch anne." Rep. 3 09. 
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moſt notorious Place on the Fand, Ge. out of which the 


Ik there be no Plate expreſſed im a Deed where Where 2 Demand for 
Kent for Land, ara Nenne peme, or any other meg ter a ene ps, 
Thing demandable all be made, the Law doth then * 
direck, that the Demand ſhall be made upon te 

$8 Rent, or 
* peng, ot other Thing demandable, iſſues or goes out of. See 


Demand, | becauſe the Rent, and Nomine pene, partakes of the Nature 


of the Land out of which they Iſſue; yet the Par- 
ti 8, by their Agreement, may direct the Demand Where Payment off 


from the Land. 
to be made elſewhere. 25 


2 Man leaſes two Barns, rendring Rent, with a Two Bal ns are let; 
Clanſegf Re-entry for Non: payment: If che Tenant Tender of te Rent at 
be at one of the Barns to pay the Rent, and the one of them is ſufficient 
Ieſſor at the other to demand it, and none there 
to pay it, the Leſſor cant enter, there being no Default in the Te- 
nant; he being at one and could not be at both together. Popham. 58 
Lhere Lands and Woods are let together, the | WT 
Rent ought to be demanded at the Land as being re tobe demand: 
the more worthy Thing. Note, Rent ought not to W. rd 11 aac 


| | | q Woods are let. 
be demanded in any private Place of a Cloſe, as e 7 
amongſt . Buſhes, or in a Pit, &c. - Poph. 58. 4 


(here a Rent is made payable at a certain 
Pace off from the Land, there needs no Demand Mbere the Demand te 
of the Rent upon the Land for the Re-entry, as it from the La e 5 
s in Dyer 68. pl. 24. Plow. Com. 7 1. But I think it | 
zdviſable, that there be a Demand made at the Place appointed for 
the Rent to be paid; and ſo is 4 Rep. 73. Burroughs Caſe, where it 
is reſolved, That there muſt be a Demand made at the Place appoint- 
ed * 1 of it; and the conrrary Opinion in Plow: Jenied 
The Rent upon a Dean and Chapter's Leaſe Rent muſt be demand. 
was made payable at the Chapter-Houſe; a De- (d rler ann 
mand at the Chapter-Houſe, where it is made pay- it, and not upon the 
able, and not upon the Land, is ſufficient. C yo., EI. Land. | 
. 31, 415. pt. 75. 336. | | RS 
here there is a Re-entry for Non - payment of How, where and when, 
Rent upon Leaſe, the Leſſor, or ſome other Per- a os 
ſon by his Direction, muſt go upon the Day of Lear ; 
Grace, a little before Sun-ſet ; and if the Houſe be a 
open, enter into it: And if it be not open, then at the Door of the 
Houſe, or moſt notorious Place of the Thing n ſay theſe Words, 
viz, I do here demand (not, I come to demand) the Sum of, Kc. 
i half a Year's Rent for this Honſe, and other _ | E 
Things herewith demiſed to A. B. due at ſuch e 7 

Day in ſuch a Month laſt, and yet unpaid; And after ſuch Demand 
made, the Party muſt continue upon the Place, till it is ſo dark that 
you cannot diſtinguiſh good Money from bad; and if no Body comes 
to pay the Rent, then the next Day, or ſome Day after, the Leſſor 
muſt make his actual Entry. And then he bath avoided the Leaſe, 


5 S ſo 


434 Demand. EB 
ſo that · he may bring his Ejectment, or an Action of Treſpaſs 1 Ply. 
172. 6. For the Manner of the Entry, ſee Title Entxp. To what In. 
tents the Time of Sun- ſet is the Time appointed by Law to demand 

Rent, fee 1 Sand. 367, . 41 5 1 "4 3 N 4 125 
| ent is made payable at Michaelnras and Lad/. 
2 N 4 28 Day; it is arrear at Lady-Day, and not then 4 
to entitle the Leſſor to manded; it cannot be demanded at Mzchaelmss to 
his Entry. entitle the Leſſor to his Entry, for Rent unpaid at 
Lady-Day. Cro, El. 73. l 30. 
Hou the Demand muſt Co demand all the Rent then due is not good, 
2 for he ought preciſely to ſhew upon his Demand, 
win ROD x Cech, a1 for what time he de- 

Re manded'it. Gro. El, 209. pl.: . 
1 1 A Leaſe is made reſerving a Rent, and if it be 
Demand an Time with- not paid at any time within the Lear upon De- 
* mand, the Leaſe. to be void; if the Leſſor demand 
| it upon the Land any time but the laſt Day of the 
Year,the Leſſee not being there, it is a void Demand: But his Way is 
to appoint the Leſſee, that ſuch "a Day he will come upon the Land 
and demand his Rent, and then if the Leſſee be not there to pay it 
when demanded, it's af Forfeiture of £. Leng: of 2 193 
1 When Rent is to be paid at Mirhaelmas, or twen - 
wo 2 Demand ty Days after, and a'Clauſe-of Diſtreſs for Non- 
a Diſtreſs, paytnent being lawfully demanded, Whether a De- 
| mand is neceſſary to entitle the Party to a Diſtreſs, 
Vide Lutw. 123. In Hob. 208, it is ſaid by Hobart, That where the 
Clauſe is, That if the Rent be behind, being Jawfully demanded, 
then he may diſtrain; it is no more than the Law ſpeaks, and there- 
fore the Diſtreſs implying a Demand and Diſtreſs, one before another, 
by Operation of Law, ſatisfies it. See alſo Hob. 27. 4 
A Leaſe for Years, with Condition to be void 
BY. Leaſe for Years ® for Non-payment of Rent, is not void, unleſs. the 
mand of the Rent. * be demanded, and an Entry made. Hob. 

EE a 7, 331. &% 5 
But in Caſe of the But where the King makes ſuch a Leaſe and the 
King it is void without Rent is behind, the Leaſe is void without Office. 
omg” 2 Leon. Caſe 178, and Caſe 256, to 206. | 
+ Demand, — be 2 Advantage can 3 of Penalties or 
made for a Penalty or Forfeitures, without a and upon the Day pre- 

Forfeiture. fix d. Hob. 207. "IF Por + JP 
There _ be a De- Che Forfeiture of a Leaſe for Years for Nonpay- 
mand to make 2 Forte?” ment of Rent cannot be taken Advantage of with- 

out a Demand made of the Rent. 331. 


An exact Sum, and It a Leſſor in a Demand of Rent in Order for 


. a Re- entry, demands one Penny more or leſs than 
_ is due, or in his Demand doth not ſhew the Cer- 
of the Rent and the Day of Payment there- 


5 ny 
of, and when due, the Demand is not good. 1 Leon. Caſe 425. 


'Y | Rent 
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Will ſtand to it. 


Vent payable half yearly,” or within ſir Days Beferved at Arkeia, 
after each Feaſt 3 a Demand the laſt Inſtant of the 95, Pein after, a, De- 
ſixth Day for Rent due is a good Demand. Cro. upon the laſt Infant of 

9950 +» the ſixth Day, is good. 
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See Abatement. 


k Emirrer is when any Action is What a Demurrer is. 
bought, and the Defendant ſaith, That oy 

| the Plaintiff's Declaration is not ſufficient fo2 him to an⸗ 

4 " (wer to: O2 when the Defendant pleads, and the Plain⸗ 

tiff aps, That it is not a (uffictent Plea in Law; and the Oefen- 

ant lays, Chat it is a good Plea; and thereupon both Parties ſub⸗ 

mit to the Judgment of the Court: And this is a Moratur in Lege. 


Ik a Demurrer be entred, it cannot be waved, After a Demurrer is 

ercept both the Plaintiff and Defendant do con- ved without . Con. 

ſent unto it. Mich. 22 Car. B. R. Nor then with- ſent of both Parties. 

out Leave of the Court ; becauſę by the Demurrer 

both Parties have ſubmitted the Matters in Law in Queſtion betwixt 

them to the judgment of the Court. - TY, 

A Demurrer may be upon a general Plea, Re- It may be upon 3 

plication, Rejoinder, &c. as well as upon a ſpecial Hel 2 Mev Be a5 

Plea. Mich. 23 Car. B. R. For all Parts of a Plead- one. 

ing to Iſſue ought to be according to the Rules of 

Law ; and if any N fall, the whole is naught, 

and may therefore be demurred unto. 3 
Mbere a Plea or Replication concludes to Iſſue ff What mult be done 

to the Country, there if the Plaintiff or Defendant iſue and either Part 


demurs after the Words, Et de hoc ponit ſe ſuper pa- demürs afterwards, 


. triam, or Et hoc petit quod 1 der patriam; the 


Words Et præd the Plaintiff or Defendant, as the Caſe is, Aniliter, Er. 


muſt be ſtruck out; for thoſe are the Words which join the Iſſue in 


177 and when there comes a Demurrer afterwards, that is an Iſſue 
i Law. N 1 SR. 
Jf the Court doth perceive that a Demurrer is _ If a Demurrerbe gut 
ut in only to put off a Trial, or for delaying of Cc. uill upon Mo: 
e. Proceedings, upon a Motion that the Defen- tion order the Defendant 


daut may plead as he will ſtand to it; the Court * Pied i» cri, 


oftentimes makes a Rule to plead in Craſtino, as he 


3 - -——_ 


if he will; but i 


5 | N 3 wk 1 
43 6 . Demurrer, 5 


| Matters of Form foe MI}. Matters of Form as well on the, Part of him 
co be infitet on, e chat | demurs as 'of-him\thatqoins in all parts of 
the Pleading are not to be inſiſted upon, unleſs 
. aſſigned in a Demurrer. E e 
Where there ought to be alledged a Place from 
* "But 1 whence the Verne ſhould come, and it is not al. 
do not the Trial is good. 


When the Defendant 


3 tween the Parties, and the Venire is from the Bo. 
dy of the 1 the Defendafft may demur upon the Venire facias, 

he do not demur, but ſuffer the Trial to paſs, this is 
a good Trial. Mich. 22 Car. B. R. For ke had ſlipped his Ad vantage 
of Demurrer ; and here is a fair Trial, and à Verdict given upon the 
Oaths of twelve lawful Men who heard the Evidence, and ſhall be in. 
tended to have well underſtood the Matter of Fact in queſtion be- 
twixt the Parties: But ſince by a Statute made in the Reign of King 
Charles II. this is aided, and all Trials are good which are tried by a 
Jury of the proper County. 


. e and the Party waves this Leave, and pleads ſpeci- 
ly and the Party. pleads ally, the other Party may demur upon his ſpeci. 
Ps NEE r- al Plea if it be not well pleaded.  Paſch. 23 Cor. 
ſpecial Plea, if it be in B. R. For though he needed not to have pleaded 
pleaded. = ſpecially,” yet having done it, the Plea muſt be 

good at his own Peril; and the Party is not to be 


> 


barred of taking that Advantage of Exception to the Plea, which 

the Law doth give him if it be not a good Plea, | 
8 Mo ſpecial.Pleadings or Demurrers in Law, in 
Decurrers to be bend any Cauſe here in Court now depending, or here- 
by Counſel. after to be proſecuted, ſhall be received by the 
y Clerks of the Papers of this Court before ſuch 
Pleas or Demurrers in Law ſhall be ſigned by the Hand of ſome 
Counſellor for that Purpoſe retained : And it is further ordered, That 
the Clerks of the Papers of this Court, in all Copies of Pleas and 
Paper-Books by them to be made up, ſhall ſubſcribe to ſuch Copies 
of Pleas and Paper-Books, the Names of the Counſel who have fign- 
ed ſuch Pleas as well on the Behalf of the Plaintiff as of the Defen- 
dant; and that in all Books delivered to the Judges of this Court, 
the Names of the Counſellors who did fign thoſe Pleas as well on 
the Behalf of the Plaintiff as the Defendant, ſhall be ſubſcribed in 
thoſe Books by the Clerks or Attorneys who ſhall deliver the ſame. 
per Cur. Paſch. 16 Car. 2. . F N Nt . 
3 The Party that is delayed in his Proceedings by 
Re e reaſon of a Demurrer, Ls move the Court to 
che K Motion 2 a ſhort Da wy to hear Counſel 8 to 
wh | the Demurrer, and the Court will grant it. Trin. 
— Sa mane oh ane 23 Car. B. R For the Court ex Office is bound to 
farther the Proceedings in Law depending before 
tbem as much as conveniently may *. 
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ledged but omitted, and yet an Iſſue is joined be. 


os Surat e 
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Demurrex. TOY 5 7 
la a HALT La an Ev) nee, \the Party 4 
demurred unto, emand judgment $f th 
Court, whether he Crate to join in the Deminfer acer any are A ace 


or No. Trin. 23 Car. B. R. For it there be not a ment, pe way he 4 


colourable Matter. for. to ground the Demyrrer up- to hein in Demurrer,' 'or 


g on, the Court will not force the Party to join in 


t, but will over · rule it, that Juſtice may not be frivolouſ 

B was ſaid. by. Glyn Chief Juſtice, 1656. upon N. delayed, 
2 Demurrer in Treſpaſs and Ejectment between | Fe that demurs, * 
Baſpole and Newton, that he that A on- — deer os N js 
ſelleth thereby all the Matters in Fact al [edged by admit the Errors in 
the other Party that are well pleaded, but he ork Ry} £ 
not thereby admit af the. Errors in pleading. | 

That as a Demytrer at Common Law did « con- zeneral Demiryer 
feſs all Matters formally pleaded ; fo now» by the 1 0 2 ih uns P 
Statute of 27 Elix. a a Demurrer doth con- mal 10 = ET 
feſs all Matters plead though unformally, accord- IT 
ing to the Forms meant by this Law ; for ſuch derte we" not now 
material, not being expreſſed in the Demurrer. Hob. 233. 
Alter the Plaintiff and Defendant have joined 
in the Iſſue which is to be tried betwixt them, nei- Afr Ve fined ne 
ther of them can demur without the Conſent of without- Conſent of the 
the other. Trin. 23 Car. B. R. For by their; n 
in the Iſſue, both Parties have 2drmitted the whole 
Being to be good as to try the Iſſue, and therefore it is too late then 
to demur. 

But afterwards there may be a Repleader if the. But there may be a 
Court ſee Cauſe. — 

There. muſt be a ſpecial Demurrer to a Negative There muſt be a ſpe- 
1 that is, a negative Plea which doth al- e won 

o contain in it an Affirmative, and to an argu- double Plca. y 
mentative Plea, that is, a Plea which concludes no- 
thing directly, but only by way of Argument or Reaſoning, and to 
a double Plea for a general Demurrer doth admit them to be good. 
Mich. 23 Car. B. R. For it doth not ſhew any Fault in them, as a = 
cial 3 doth ; and the Court will intend every Pleading to be 
good till the contrary doth appear 


The Statute of 27 Eliz. doth not utterly reje&t Demurrer for Form is 
Form, for that were a Diſhonour to the Law, and fy io what Farticater,. 
to make it in Effect no Art; but it requires only 


that it be diſcovered and not "uſed as a Snare to intrap, and that Diſ. 


4 


covery muſt not be confuſed and obſcure, but ſpecial; therefore it is 


not ſufficient to ſay that the Demurrer is for Form, but it muſt be ex- 


preſs d in what Particular. Hob. 232. 


4 The t in P 
main M | = 99g of 27 Hlix. divides it ſelf i io two 4 ., * 


1. Want or Imperfection of Form. 
2. The Matter of Law or very Right, vis. The true, meer, or very 


25 to which muſt be added that which the Statute adds, viz. That 
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inſiſt upoñ that which ib * 


o come afterwards, mo Time to demur, beckwte the 'Mhe is perf 


Demurrer. 
2 e 6 E e {s to be Beg. mult dppear 
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Dovbieneſt bf Doinke: 
rer, Caule of Demurrer 


to iet. fly a J 
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Double Demurrer, capr, 


what it is. jo 


= 
in the Plea 
Demurrer. 
be true, 


is ed e nfl 


both, for this were e 


1 ou may geri, to pod 1115 1 00 Sb 
art of a claration, 
and * We Parts. 23 C. ry 


por os is hut ry — 
9 what is 21 pleaded, and t the reſt. 
ws gment of the Cx - hight not to be 
ard n an, inſufficient Declaration oer Pla, 
1 vou aſt Aetiur to ft, ah thi the Matter 
| judici 1 bloke the Court. Sir Wiles RujfePs Cafe. Tit. 24 Cu. 

| 4 All Matters of Fact well and ſufficiently' alledged, 
What Matters of Raft and none elſe, aft by a general Demurter confeſs 


b neral 
— y a gener to be true. 1. Leon 80. 


bete che Bar is Ill, and the Declaration good; 


hat ou bt 8 demur 
to an inſufficient Decla- 
ration or Plea. 


; How. ie is where the and the Replicarioh is otily'toaveid the Ber which 


de ker in, at de le. tend nick be avoided, beczüte it is ho Bar, and the 


Ber is only ro avoid eplicatioh is not to enititfe bim to the Adtzon; the 


— 12 ſication be 4! yer fu 
6 * where the Plaia- un the Def 1259 1 *. 
£iff by bis Replication Is to entitle the Plaintiff to the Nag 0 and the 


nt Hott be given 
Go 


þ 3 Plaintiff by his own fhewing in Bis tion, 
| hath no Cauſe of 6 J. g tent Thall for the 
Defendant, though We Bar be ill. Cho, Fat. 132, 133. 

Where Judgment ſhall 2 Fe any Per on ſhal 1 conn rence or violet: in 
r Chun of Reed, * öh, 'Plaint or Suit, 
muxrer, Arber or Plain- * Nis upon a . ther by Plaintiff or 
1 fendant, ent tall de given by the Court 


__ füch. H 155 of e | -K _ have 
RRV ent to recover his 8, _ II ” 
Ped i he Sos Re don for the Hate. Kar. 8 . 9 . z 

There can be no De- The Defendant pleads Nul tiel 1 a Hire 
morrer where the oe Faetar. The Plaintiff replies, ud tale habetwr Re- 


Reo FP Bb cordum. The Deféendant Uerhitirs. Cad. He bath 


ect: 


But if the Defendint had Bern to evine and ay 
I Similiter, 


SS SS So 
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| dere it carinot. * 


in the 


murrer oug 
neral E 
"Negative 


have done: For 
it was double, v1. by 


Domuvrer. 


Smilies, Se. N Damen 
Word S:aviliter, Ge. the Demurrer 


(there there is a Domutrer to a piles in Abate- | 
went, 1 hall not take any Ad 
ion: But the Reſponder 
the Defendunt may demur 
Phoſech. 6 . 


 Oufter, 
to the'Declaration, ir f he 


* —— and the Commencement in Bar, the 
en Wall be puer. 1 Nov. 312. 


(Where there is an Iſſue to Part of the Defen- 
ante Plea, and a Donierrer to other Part of it, 
de Plaintiff may either before or after Judgment 
ven upon the Demurrer try the Iſſue; but if it 
be before Prong then the awarding of the Ve- 
ire muſt be as — ed : Bt qudail Tam triamdum ex- 
num Inter pur ter præd. ſuperius jun per 


per patriam triand. 


orcaſſonie triſpr. 20D inte partes pra 
ur. ſe'poſutr poſer. Feoning et ” 29-77 pro pred. — — 
Jus preti Hef. Redd. Fur. coram Domino Rege 
upd Woe. "ve, 575 al. 1 Saund. 80. 

By the Statute of 27 Blix. cap. 5. and Rules of 
'this Court: And now by the Stat. of 4 5 Anne, 
For the Ametidnent of the Lam : The "Cauſes of De- 
ht to be ſpecially ſhewn; and not the ge- 
xprẽſſions of Cure: „or 


yareicula 


Demurrers. 
here a Man pleads a Lesſe for a Year, aud 2 


Rdafe/and Confirmation, the Plaintiff demurs ge- 


nerally, and ſhews for Cauſe that it was double. 
mia. So it ĩs if you had demurred as you ought to 
ought to haveiſhewn in what 
Pleading both a Releaſe and 
them would have 


Confirmation, when either 


a ſtriki 
ws: tar bs been = 


e of a Fault 


Tavere che Couecldlton of the Domurer is in A. 


ant: But he that demurs, muſt ſhew ſpecia 
r what be Uemurs, otherwiſe no Advantage ſhall be 
— f och Defects or Impetfections. Lutw. 4. 
dee Poſtea in this Title: And alſo how Judgment ſhall be given upon 


- 


439 
out of the 
dmitted, but 


Noe Advagtage to be 
taken to a Fault i in a De- 
claration, on a Demutrer 
£0 a Plea in Abatement. 


Where the Concluſi 
of Where the Conc is in 


Abatement, and the 


Commencement in Bar, 


the Judgment ſhall be 
peremptory. 


How it is where there 


j3 a Demurrer to Parr, 


and an Iſſue to®gther 


Part. 


To enquire of Damages. 
2 ad" eee qr. fi . CET | 


$i coniing tt. 


The Cauſes of Demur- 
rer ought to be ſpecially 
ſhewn, and r 


with Duplez, & 


evplex*& iucurtum, or that it is a 


ly and 


Lev. 132, 190, 196. 


Demurrer for * 


Pl _— 


How to be ſhewn in 


what it is double. 


done. Bat as the Demurrer was general for Duplicity, and ſaying no 


more, it ſhall extend no farther than to a general Demurrer. Paſeb. 


13 . B. R. 

A Demurrer may be to a Writ after Oyer and 
Entry of Record. Latw. 1644. 

By the Act For the Amendment of the Law, 
4& 5 Ame, it it enacted, That where any De- 


wötrer hall be joined and entred in any Suit in any 
Court of Record, the Judges ſhall proceed and give 


A Demurrer to a Writ. 


Hoy the Judges ſhall 


proceed to give Judg- 
ment upon a Demutrer. 


4 & 5 Unnæ. 


Judgment, 


440 i Demurrer. | 
Without Regerd to judgment, according as the very Right of th 
5 A Mehr ary Der, Saule and Matter in Law: ſhall aper to them, 
: without regarding any Imperfection, Omiſſion or 
Defet in any Writ; Return, Plaint, Declaration, Pleading, Proceſs, 
or Courſe of Procgeding whatſoever, except:thoſe only which. the 
Party -demurring hall particularly and-ſpecjally: ſet domn, and ex- 
preſs, together with his Demurrex, as Cauſes , of the ſame : Notwith- 
ſtanding that ſuch Imperfection, Omiſſion or De- 
urke Weun for Cue. fect; might have heretofore been taken to be Mat. 
larly ſhewn ſor Cauſes. Pow 1 | 
=. ,"  -fter of Subſtance, not aided: by the Statute of 25 El 
| Notwithſtanding it ſo as ſufficient\ Matter appear in ſuch - Pleadings 
wicht haue been Sub- 4 rt mav gi 
Aance, not aided by the Upon which the Court may give udgment, accord- 
Statute of 27 Eliz, ing to the very Right of the Cay ot 1.5. 

In what other Matters : That no Advantage -or;Exception ſhall be taken 
25 Advantage ſhall be tO 2 for * 4 or for the 
taten: . Default of entring of Pledges upon any Bill or De- 
2 immaterial Tra- claration ; 3 the not "alledging. If the bring⸗ 
Default of Pledges: - jng into Court of any Bond, Bill, Indenture; or 
nend ite ornging other Deed mentioned in the Declaration, or other 

Or Letters Teſtamen - Pleadings ; or for the not alledging of the bring 
or of Adminiftration : ing into Caurt of Letters Teſtamentary, or of Ad. 

Or Omiſiion of Vi & miniſtration 3 or the Omi ſſion of & Arms, and 
Amis: re pum, contre Pacem, or either of them; or for want of 
| Or of bu Paas of Averment of Et hoc Paratns eſt verifitare, or hoc Pa. 
o_ ; Pe Ry ratus eſt wverificare Recordum ; or for want of pro- 

„l paratus eft e. ut patet per Recordum. But that the Court ſhall give 

Or of prot patet per Judgment according to the very Right of the Cauſe 
Recordum, * - as aforeſaid, - without regarding any ſuch Imper- 

ie fections, Omiſſions and Defects, or any other Mat- 

4 & 5 Anræ. ter of the like Nature, except particularly ſet down 

ey and ſhewn for Cauſe of Demurrer. Stat. 4 & 5 Anne. 
| . ,- Note, This Statute comprehends all that is in 

5 Fitz. tar. 4 _/: the Statute of 27 Eliz. cap. 5. and makes ſeveral fur- 

ther Proviſions. ; 

Demurrer to a Writ A Demurrer to a Writ of Aſſize, and the Re- 


1. e, and Ren of turn of it. 1 Plow. 73. b. and a Reſpond. Ouſter a 


it. 5 


Reſpond. Ouſier. Warded. Ib, 77. 4. 
In a Quare Impedit the Patron pleaded one Plea, 


8 deen and the Incumbent the ſame Plea by himſelf. The 
Plea. Queen demurred thus, Qaoad ſeparalia placite per 

Def ſeparaliter placitat. die Domina Regina neceſſ non 
habet, & c. Et per Cur. The Demurrer ought to have been ſeveral upon 


each Plea by it ſelf. x Leon. 139. Caſe 190. 


Demurter 


. . G 


a SRS 


= 7 


er 


Demurrer to Evidence, 


EEE 

emur upon it al 

the Judgment of the Court, he be 

* e i to be ail rene” 11 5 
| ne, to find a Uerdic fo2 the Plaiut 

upon the Jſlte that is joined betwirt him and the wir For rhe Þ * in 


When A Demurrer to Evidence is taken the Plain- _ The Plaintiff and De- 
H and — Defendant muſt agree the Matter of — 
Fat in Diſpute betwixe them; * bowie the Court 5 oaks 
oe proceed to determine the Matter in Law, but there muſt be & 

de novo to try it. Trin. 23 Car. 1, B. R. 

Upon 2 Downie: to an Evidence given to à The Jury are to be 
jury « at the T8, the _—— to be diſcharged, diſchargol, and meien 
not to pal: tial: 5 but the Matter in to the Judges. 

Law. in bro 3 the Denkirter is referred. to 
the Judges to determine, Paſch, 13 Cer. 1. B. R | 

N the Plaintiff produce Evidence to prove any Demvrrer to Evidence 
Matter of Fact upon which à Queſtion in . FE 364 "Debbe- 
miles, if the Defendant Face the Teftimon 
o true, he may demur the pon: Becauſe A 2 of Law ſþall got 
2 t into the Mouths of Lay-Geitts. 5 Rep. 104. So allo the Plain: 

may demur upon the Defendant's Evidence. mut atis mutendis. IB. 

When the Demurrer to the Evidence is deter- 
mined, 5 mall go a Writ of Enquiry of Ba- gal i 122 
key Co. Car. 143. pl. 21. . 4 a Demurret 

where the Plaintiff gives Matter of Writing or Where there may be a 
Record i in Evidence, and the Taos wy: offers to Demurrer to Evidence. 
demur to it, the Plaintiff aug in Demur- 
rer or wave the avidews. 55 if Pie Plan pre- It muſt be upon 2 
duces Witneſſes to prove Matter of Fact, whereupon Queſtion in Law ariſing 
a Queſtion in Law ariſes, if the Defendant admits The evidence muſt be 
their Evidence to be true, there alſo the Defendant 2initted to be true. 
may demur in Law to it : But then he muſt admit 
the Evidence given for the Plaintiff to be true. 5 Co. 104. 4. See Cho, El. 


751, 752: Aleyn 18, 


Demurrer toEvidenice, 
what, 


ü 


Deniz en 


(42) 
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N Enizen is where an alien bozn becometh 

A Denizen, uho. the King's Subjen, and obtaineth Letters 
jIatents to enſop all PÞP2tvileges as an 

Engliſhman; but tf one be made Dentzen, 


be ſhall pay Aliens Cuſtoms, and divers other Things as Aliens. 


A Deviſe of Land to Lands may be deviſed to one made Denizen 
N by Patent. 5 Rep. 52. 4. b. II Nep. 67. 6. 
A Denizen by Patent An Alien that is made Denizen by the King's 
dub inet Lands, but Letters Patents, is thereby enabled to purchale 
8 Lands, but cannot thereby inherit che Lands of his 
F | Anceſtors : But he may as a Purchaſer enjoy the Lands of his Ance- 
5 ſtors. 11 Rep. 67. b. Co. Litt. 8. 4. Co. Jac. 359. pl. 7. 
ah Ik a Man be made a Denizen, the Iſſue which 
© ihe iu born after he hath afterwards ſhall inherit; but thoſe which 
not thoſe born before. he had before, ſhall not. Co. Lu. 8. But other- 
wiſe in caſe of Naturalizations.. Vid. and 129. 
An Iſſue of an Engliſh- | Tf an Iſſue of an Engliſhman be born beyond 
man naturalized ſhall in- Sea, and be naturalized by Act of Parliament, he 
genie Famer 590t ſhall inherit his Father's Lands ; but if he be made 
3 Denizen by Patent, he ſhall not. Co. Litt. 129. 4. 
K „ An Alien hath Iſſue a Son, and afterwards is 
what not. ; made a Denizen, and then he hath another Son; 
here the youngeſt Son, and not the eldeſt, ſhall in- 


herit. Vaugb. 285. Cro. Jac. 539. Pl. 7. 


| "_ 


Deodand, 


See Felo de ſe. 


Deodand is when any Man kills himſelf, 
oz is by Miskoztume flain by an Done, an 
Cart, 02 any other thing that moveth to pe 
his Death ; then the Thing which is the I : 
Cauſe of, 9z moved to his Death, ſhall be fozfeited to the king 02 I] "i 
Ozantee of the Czown: But rhe Almoner diſyoſes of what belongs He 


3 Deodands 


What a Deodand js. 


to the King, 


c —_ _— 


Deodand, ; 
Deodands were the Goods and : 145 
Deodands were the Goods and Chattels 1 
Felo de fe ; that is, of him that kills bimſelf 51 15 and to en 2 
| ong. F 


killed by any Accident; and upon Inquiſition 


thereof found before the Co 
the Lords of roner, they do belc * | 
the „ KN W who have the Gra 1 an the King, Or to 
its his Chief fy ut as to thoſe which belong t oY enrolled in 
moner to diſpoſe of to the . ang >. he ap- 
- employ- 


ed in other pious Uſes. And a Diſcharge given for them by the A 
y the Al- 


moner or his Deputy, or ſuch Lord of a Manor, to any perſ. 
, erſon that 


' hath ſuch Goods of a Felo de ſe in hi 

| in his Poſſeſſion, i 
Law for them : But a Diſcharge given for 9 * — Under. Lend 4 
8 er- Deputy, 


is no good Diſch : 
* 15 iſc * 3 * * is no ſuch Officer as the Law takes N 
4 Original of Deodands came from the N Q- 
00 is | Ange : For when a Perſon Aline te . FR. Original of Deo- 
1 4 W bs ah . | barons having time ; 
don bi rieſt, and to have t P 
4 6 ay him, the Thing which had been ke, bro Unction admini- 
= Chari * * 85 Line it was given to he r ay 0 — Death be- 
out of Purgatory. adimen, to Py the Soul of ſuch dea 5 
Deda 5 that is fixed to the Freehold WEE 
an * Per Cur. 16 Car. 2 B R | cannot be forfeited 48 
Cabin. | EY Rr. The King againſt Croſs * 
1 By an Act made 4 & 5 V. & M. 2 Mp | 
17 7 gang” An AG or regulating . All Perſons wh 
i the rown-Off of the Curt of King Bench ; it is vai — 
27 s who h | | E lame. 
_——— 2 and had the came 3 ; 2 1577 % & M. tap 22. 
| * to auy Inquiſition returned by the 3. 
Allo, any Cor 2 . 5 3 + | 
$4 poration or Perſon, 3 
rr ſhall have, ſuch Grant e woot be fnrolled, 9 
need i a other Parse n paid for — 
or t c * 
Grane <* fb Goole Thr wh eh, hen ly expreſs. and ſet forth the 
> 4g 28. larollment, no ſuch Ga, at be ne 
| O . s 
* loqui fs _ the ſame in the ſaid Court to 8 for the ic · 
at if, after ſuch Inrollment or Entr TT | 
: : r Efit 
8 3 ſuch Grantee of Deod 9 72 N ant of 1. 2 
— * other Forfeitures, he ſhall n afterwards, 
2/ o the Party grieved 5 |. to be recovered in any of 7 
8 by Bill, Plaint or Information e We ee of 
any Pea * of the Crown ſhall not incur | 
perlon wy or iſſuing out of Proceſs againſt any tn Cron the Clerk of 
viſe 1 ow 0 very Purchaſe or De- es OY mr 
2 ead the lame; n 2 : 
heir, ha ſhall not inroll his Right by == 


Bona 


Siodatid; 


. . 
g Bona &. Catalla Frs ds ſe do not paſs by 4 
1 Grant from the * of Bora & Catalla Felnum On- 

ly. . Sutton's I 1 Saud, 274. 
Where the Horſes of Z Tivo Men "riding over the River Treu 
— —4 8 ied af not drowned by t Violence of the Water. Adjudans ed 
| | 1. | Hort are not Deodands. Cro. Jac. 485 
1 L 


A Departure L what. 


to his fit 
Ba; a 24. Car. x. B. R.) an 
=} ae whic 


12 me 10 pleads h 
ele eplie 
. 1 iy oi er Þ 14 


5 contrary, o' by 
| enlev'n Depareure from is 
unſay, and is naught (02 the Un; 


11 


is to ſap 


certainty, becauſe an cannot be joined upon it. 

In Covenant Deſen- It in Covenant the Defendant pleads Perfor- 
nw matice, and after rejoins that the P Plaintif ouſted 
Plaintiff ouſted him ; it him, it is a Departure. Ray m. 22. 

1 Were che ne The Pla Jaintiff i in his Replication departs from his 
(halt take no Adrantage Count, the Defendant takes Iſſue upon it and it is 
— Depar- found for the Plaintiff ; the Defendant ſhall take 


Defendant cannot. af- 
ter nul fecer” Arbritrium, 
1 * 1 the Award 


No Much Award plead- 
ed; the Award is ſet 
forth, abd a Joinder, 
That if e 
this is a 

Defendant, — his 
PI® of Libernm Tentmen- 
tum, pleads Tender of 
Amends ; z it is naught : 

But he may'plead it af- 
ter a new Aſſignnient. 


no Advan of that 1 otherwiſe it be 
demi _ A Nat. 86. 

After lm Arbitrium, the Defendant 
cannot plead that ing Award is void: Becauſe that 
is a Departure from his former Plea. 1 Lev. 133. 

Nul tiel Awar _ pleaded ; the Award is ſet forth, 
and a 3 A: it was not tendred: This is 2 


8 
The Dine | in i his Bar p cs, 1 that it is his 
old; and after, in his Rejoinder, pleads Ten- 
2 of Amends: Which is a Departure, and there- 
wy, =! Lutw. 126g. But after a new Aſſign- 
ender may be pleaded. Ibid. 


neg 


Fo? Departiite in Pleading, See 2 Lev. 67. 


Depoſitions. 


— 


See Evidence. - 


1 


"as 1 


Epoſitions ben in a Cauſe ade Depoſitions taken in 
in Chancery, tho the Cauſe be there 1 "pron 
determin'd or diſmiſſed, may be given Wicnefles be dead; -» 
— in Evidence at a Trial at the Bat, in a ther wiſe not. | 
Suit en here tpuching the ſame Matter between the luce = 
parties that ſued in the Chancery, if the Party that depoſed to the 
Interrogatories be dead at the Time: of the Trials elſe not, But thoſe 
Witnefles, if living, muſt appear in Perſon in the Court, and be ex- 
amined- vive voce in the Cauſe; and ſo it is of Depoſitions taken in 
any other Court. Mich. 24 Car. 1. B. R. For the faireſt way of 
Examination of Witneſſes is the open Examination of them in Che: 
that all Parties concerned may hear them examined, — have Liberty 
to.croſs-examine them. 750 
To the Allowance of Depoſiti tions as Evidence ahi ; 
it Law, a Copy of the Bill and Anſwer, regularly, th. ER, 
muſt firſt. be proved ; but where a Bill is prefer- 1 as Evidence 
red to have Witneſſes examined in perpetuum res * Lan | 
memoriam, and before Anſwer a Commiſſion ifſnes 
do examine de bene e Fes and tlie Defendant joins: in the Coinmidion; 
and the Witneſſes die before Anſwer, and before they be examined, . 
Quere if theſe 3 are Evidente. ; | 
Where Witneſſes are going to Sea. or ong 
Journies, - the Court u Motion will give Leave rde e 
to examine them at a Judge's Chamber, upon In- ar a Judge's Chamber, 
terrogatories, in the Preſence of the Attorneys fot. RNS LA 
the Plaintiff and Defendant; which Depoſitions — 
ſhall be am to * good Evidenis a at the TnL; * 5 
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tputy fs he that occupteth in anothee 
Dit is be that occupteth tn e un es x 
02 any other Thing; and his Forfeiture 

o: Misdemeanoz ſhall cauſe him, whole 
Deputy he is, to lole his Office 02 other Thing. 


s X The 


a 


2 83 of _ tice of Deputies, but it never takes Notice of Un- 
der- Dep 4 For a Deputy is but a Perſon au- 

thorized, who cannot — * another. Irix. 23 Car. 1. B. R. 

of the Under-Sheriff, ho is but thy Sheriff's Dep 


or Deputy-Almoner in many an 
pu'y Py. 2 bur. a Deputy ath no Power to de. 


One Deputy cannot pute another under him: For by the ſame Reaſon 
GA Rx the Deputy. of a. Deputy. might make a Deputy, 
& ſic in in, hieb would be very miſchievous, 

The King may make The King by his ſpecial Commiſſion, not an 
@ Deputy-BIheator - Efchieator, may make Denn -Eſcheators, to find 
an Office after the ge an honourable 5 

fon g Pg. 24 Cer. N. Z. as of a Duke, Marque, Earl. Viſcount, 

Baron, Oc. Deere if in fome ſpecial. Caſes he. may not do it after 
\.the Death of one that is not of the Nobility : It {roms he may ; and 

there is no Prejudice to ny by doing it. 

A Caroner cannot 
. make a Pepüt r. jncdicial Office. 

A Clerk of the A Clerk of the Sheriff's Appointment is ſo-to 

Sheriff may returs 4 return 2 Tales, Sc. Hob. 357. pl. a . | 
Py 


nr 2. La of 2 Liberty way have a 
5 4 — mae - 

a t of a 2 
make erf. _ l to the Ie of 2 Will, 
| held g Rs a. Caſe. made at oo ene: 

in Norfolk, u an ment ings Bench, inter 
Ket. 12 N. 2 53 
Ea 


his Deputy admitted os reſtored ; for otherwiſe he 
8 — a 1 
' 3 

4 Deputy of an Office bath no Intereſt ia the 
Office, but doth all Things in his Maſter's Name; 
aud his Maſter is anſwerable for him. 9 48. b, 


De Son Cay, gr De! Ijin ua worin 


a Deputy: 
| But not for a Deputy. 


Depaſtabit. 


ca . » ? 
* 9 18 
* XL pf . 0 
P . - 9 » ”". 88 


The * Law The Commu Law in many Caſes takes No- 


uty, Sub-Almoner, 
may by Law makes 


4 Eozoner cannot make 2 Deputy, it being a 


ro RN as. 1 10 
EIN for him who has Power to make a Deputy, to have 
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» Devaſaute is: che waſting of Goods bp = What is 3 devetevit; 


. I 3 - 0 » 
8 . 
2 . . , "A 


* 


Au TT; Ay 1 3 K 5 Executo mal be char- 
an Executor ſhall be charged in the Debet G 7 7 


Detinet in an Action upon a Devaſtavit, where the , in a pevatuvir 
Action is brought upon a judgment. But it wil! 

not lie where the Action is upon a Bond: Becauſe 1 er 
the Court will not extend it farther than to a 127 


judgment. 1 Lev. 147. 2 Lev. 18g Sev Carter, Fol. 2. 


5+ Sov 
in the Dehet De- So where à Judgment 
| & is recovered againft him 


An Executor ſhall be charged 
ner for a Devaſtavit, upon a Judgment recovered 4. xxecutor. 
againſt him as Executor. 1 Lev. 255. 

An Executor waſtes Goods, and dies, and leaves Executor of an Exe- 


an Executor and Aﬀets, his Executor ſhall be er, where chargeable. 


* 82K 
* 


chargeable. Chanc, Rep. 257. 2 6 
An Executor compounds an Action of- Troyer . Where 4p Extcutor 
for the Teſtator's Goods, for a Sum of Money to van. 
be paid in Futuro, This is a Devaſtavit preſently « 
For he by Acceptance of a new Security, hath converted them to 
his own Uſe; and is 44ſt . = _ them, 2 — preſently, al- 
though the Money is payable for them in Puro. 2 Ley. 189, 190. 
The klasbasd hall not be charged after the n Sd 
Death of bis Wife Executrix, with a Suggeſtion of . if Hajand pat to 
a Devaſtavit in aDeclaration againſt him. Lum. 672. vaſtavit aftet the Death 
5 | "EE | of a Feme wy x ? 
. Executo2 de ſon Tort: waſtes the Goods, 'and * 1 
leaves Aﬀets; his Executor or Adminiſtrator hall Ta * We 5 
be charged, 2 Lev. 133. by the Stat, of 30 Gat, z Cr. 2. cap. 7: 
Exet pays Debts upan Simple Contacts, Executor, pays Debes 
before EE. Bonds; this b e l | jgn 05 e 
fer Levinz, It ſhall be only where the Exetutor N 
Jays Debts of equal Nature after the Writ brought, 
add before Notice. 3 Lev. 114. 


Tubere 


„ ee 
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1 


Where che Huwbant ., (Uhere che Husband ſhall be charged for the 


—_—_ bl Devaſtavit of his Wife who was an Executrix, 
See Cro. Car. 519, 526. and. in. Title Baron any 

... , _, Fenye, and in Cro. Car. 603: pl. 7. Where the 
tho'  Guring her Wi Feme was an Adminiftratrix, and it was found 
* that ſhe had waſted the Goods during her Wi 


” 1 5 


dowhood ; and adjugd d a Deuaſtavit in both. 


A Feme Executrix 


ſhall be liable to a De- a F eme Executrix takes Husband who waſtes the 


Eſtate and dies, a Devaſtavit lies againſt the Wife 
: after the Husband's Death for the Waſte of the 

i Husband. Charc. R. 81. 3 
Legacies are paid and A Man enters into a Covenant, ànd makes his 
apart * the Defendant Will, and gives ſeveral ſpecifick Legacies and dies ; 
ought to bare taken the Executrix delivers them tothe Legatees ; fixYears 


. after the Covenant is Broken, and to an Action 
ci g - | 


vaſtavit of her Husband. 


| Es. 

Court inclined for the Plaintiff ; becauſe the Defendant ſhould have 
taken Security to ſave him harmleſs when he delivered the Legacies. 
Alen 38, 39, 40, 41. 


* ' 4 n 1 —_———— 


Devil. 


Limitation, 


TAllets. 
th Allentf. [| Partition. 
.. © Sce 5Executozs. Remainder. 
[; py uus. 


Wiat a Deviſe is. Deuiſe p2operly is where a Man gives 
2 Pas A — his Lands by his Mili. And a Be- 
What a Bequeſt i. . queſt is pzoperly where a Han gives a- 
Bo LES) way bis Goods by his Cl, 


Hon, Wordsin a Wil The Words in Wills are always conſtrued to 
areconfirued to operate. erate according to the Intention of the Parties 
Inſenſible and repug- as near as can be collected; but Words that are in- 
nant Words are void. ſenſible and repugnant are void. Hob. 34. 
Rules to be obſerved, . Thele' Rules are always obſerved in the conſtru- 
Is the Conſtruction of ction of Wills, viz. FR nx 


1 nmr — 2 5 3 a 


brought upon it plene adminiftravit is pleaded. The 


K e 2 


Devile, 
449 


Effect. 


Noll. 1 Rep. fol. 3 18. 


ee l, ger e fo 
as the Profits are d - themſelves, for . Years, is a A Devi 
except he have th eviſed. Trin. 24 C many Years fits of N the Pro. 
. ofits. a Lands, he 1 ple For os Deviſe of = 2 
a M 8 e to t FRE TR 
without I his Lands to his C 8 = 
36 El. B. K. In Dis this is but a A... Children Devi | 
PE DEED EET a vr 
/ ro Ag Foyer Becauſe there ** adjudg - iſe for Life. 
deviſes that B which cannot be ! no Eſtate limit 
all my Inheritance i - (hall be Heir intended greate A 
theſe Caſes a F if the Law will be or ſhall have r than for Life,” 
Deviſe to a Ma ag paſſeth. Hob. fol ar itz in both Deviſe th 
Roll. 1 Rep. and his Sacceſſors Cf 2. 75. So a be his Heir, a 8. an 
Where the - rs ſhall pals a Fee hs Iateritance © toe 
. contradict N 1 art of the Will doth FE ; 8 
* hall ſtand 6 part of the Lee manifeſt- If the! 
the Deviſor's 1a nd not the fi ill, the latter WI cont aſt Part of a 
a Devile to laſt Will. firſt, becauſe that 3 1 
ro have = y one of a Thi ng whi l Rand: 
”y deviſed nog n him, althou my the Law Devise of | 
viſe to the Deviſt im, is 2 void — it had not that the ow Thing 
Law ſhall By ccs SON and Hei viſe; as 4 De- Man is a 9 a 
For his Title - Se him to be 3 Fee, is a void Devi viſe. 
Law will adjud it by Law is hi Jy Deſcent. Mich iſe ; for the 
BY he - og ibs bs take by - r 24 Car. B. R 
That ev : 32 H. 8 3 itle, and . 
7 Manors rer“ " ving, 45 * A 8 * 
olden in 8 , Tenements « all have , WII ig 
Tenure, " 2 in ments or Heredtaments s Willi Writing m” 
ments or Heredi aving any Man re of Socage- age Lands. of 
— 1 Mos 15 8 holden = Land, Tene. 32 Þ. Sup. 1. Sect, x 
e Tenure 1 3 ge-Tenure 1 he King b 2:2 
ſhall have in chief, n ure in chief 
| . full ; oy of an , or of the 
Will in Waiting, or to give an F perſon by owns of So- 
1 ought N e by an 1 ſame 48 — 18 
R tent of the Devil conſtrued a & lawfully cxec 2 
eaſon can be — 47 far as any er. 8 yy | 
1 2 Leon. Caſe 80 ** * —-_ to be 


$7 


Where 


150 


A Baſe Fee is not de- 
viſable * the Statute. 


32 p. 8. tap. 1. 


A Son cannot take as 
Heir to his Father, in 


Bebife. 


Man, is ſeizefl to him and his H 
. 97 Lif koch an ir 


ie of atiother, he hath not 
ow as he can deviſe by the 1 * t Leon. Cue 
in Vaghe 804. 5l. 3. See 


91. Court divided in 4 Cy6. El. 


19 Jo to B. in Tail,and for warit of ſuch Ifſue 
to the Heirs of the Body of C. B. dies without 


the Life of his Fathet. Iſſue, livin C; this is a void Deviſe to the Heir 
of the Body of C. for the Son, liviog the Father, cannot take as Heir 
to his Father ; for no Son can taks 7 as Heir to his Father, living the 


Father. 2 Leon. Caſe 94. 


A Deviſe of Land to 
a College by the Head 
of the Houſe is void; 
and why. 


A Deviſe of a baſe 
Fee to a Son, Remain- 
der to à Stranger. 


Money deviſed to 4 to 
be diſpoſed as ſhould be 
directed by a Note; he 
makes no Appointment. 
A. ſhall have the Money. 


The Reſidue deviſed 
to two Executors, one 
dies, his Adminiftrator 
ſhall have a Moiety. 


A Legacy of 500. 
given out of ſuch a 
Bond, the L-gacy is = 
due, tho' the 500 l. be 
paid to the Teſtator. 


What - Legacies are, 


and what Debts upon 
ſimple Contradts are, 


alty 


A Deviſe of Lands 
until 205 J. be raiſed, 
ſhall de intended until ir 
may be levied, 


What Remedy againſt 
the Heir. 


The Intent of the 
Teftator is the Expoſi- 
tor of the Will. 

Where there muſt be 


Notice of a Deviſe. 


of b 
are of the ſame Na 
in Order and Dignity. 


Devile of Lands to a Colle e by the Head 
of the Houle is void; becauſe at the Time it ſhould 
take Effect (vis, his bende is without an Head, 


and * an igiperfet Body. 4 Lans. 


Caſe 
Sin n ſcized in Fee deviſes that after the Death 


A 
of his Son without Iſſue, J. & ſhall have his Land; 


here the Son hath a Fee-Sithple determinable, and 


the Remainder is good. 4 Leon. Caſe 369. 


A Sum of Money is give to one to Nifpoſe of as 


the Teſtator ſhall appoint by a Note; he makes no 


Appointment, and dies; an! is a o6d Bequeſt to 
W. bares, Chanc. Rep. 9. 198 S _ 
A Del ite of the Refi ue to two Executors, one 
dies; the Adminiſtrator of him ſhall have the Moie- 
28 Tenant in 3: and it ſhall not ſur- 


vive. Chanc, Rep. 
A Man by * x (made without Executor) 
A. B. now owes him upon 


giv es 500 I. which 
nd ; this Money is paid him in His Life-time : 


Adjudged that this Legacy is ſtill due, tho the 
Security is altered. Ræpm. 338. 

Legacies are meer Gratuities, for which no Ac- 
tion lies at N Law, and not taken Notice 
the Law as Duties; but Debts without Speci- 
ture with I upon Speeialties, but differ 


4 | 
4 Bau > Lands until e be raiſed, ſhall 
be ende until it may be raiſed, 4 Rep. 81. b. 
92.4 And in fuch Caſe, i . & the Herr, or he in 
Reverſion, enter upon the Deviſee to ſuch Uſes, 
and keep him out, then he may either have an 
Action of Treſpaſs, or enter and hold the Land 
until he hath received thewhole Money. 4 Rep. 82. 
The Intent of .Teſtators are the Expo tors of 
Deviſes. Latw. 763. 
Where there muſt be Notice given of a Deviſe, 
otherwiſe it is no Forfeiture: Lim. 81 3. 4 
p 


451 
By am Act made 3 &. 4 WW. * NM. Cap. 14. Fut Stat. 3 & 4 Nl. 85 
led. An Ad for Relief 9 Ge againſt Gb. 4, For Relief of 
Pander e bien + aw FP That all 2 — 1 22 
Lithitation or oin 
or coltcertiitrg any Matiors, M Wield n 8, Nene or He- 
| degtendedte, or bt any Rent, 1 155 or Charge out of the ſatns; 
whereof any Perſon or Perſons at the Time of his, her, or their Be. 
ceaſe, (hall bee feized in Fee "Ml e, in Pofſeflion, Reverſion or Re- 
finer, or bave Power to difpole of the Caine by his, her, or 
1155 15 1 oF 4 n to be made after the 25th of March, 
1692. ſha eemed a aken (only as apainſt fick Credi 
who fhall have a juſt Debt, his frets cr 5 
Executors, Adminiſtrators, and Aſſigus, and every Whets frailulene 2. 
of them) to be fraudulent, and abſolutely void; R 1 
any Pretence, Colour, feigned or preſumed Confi- l 
deration, or any Matter or Thin 0 the contrary notwithſtanding. 
and every ſuch Creditor aff and may main- 
tain his, her, and their Actions of Debt, apon his How the Creditors 
her, or "their Bonds and Specialties, againft the Poi oY | 
Heir and Heirs at Law of ſuch Obligor, arid ſuch Deviſee and De- 
viſees, jointly by Vertue of this A&. And ſuch Deviſee or Deviſces 
— be liable and chargeable for a falſe Plea bi 
me them pleaded, in the ſame Manner as any , fle. — 5 
Har ould have been for a falſe Pleh by bim 
pleaded, or for not confeſſing the Lands or Te- 
nements to him defcended. See Title Heir. | = ; 
P2ovided, that it ſhall not extend to an Li- Not toextend to rai- 
mitation for railing of Portions for any Child or ler 
Children, other that the Heir at 110 in Purſu- bene War Ne Phat 
ance of auy Marriaze-Apreement inade before Mar- of jait Debts. 
nage, or for Payment of any jdſt Debts. Set Title 
heir. This Act is made perpetual by an Act made 6 & 7. . cap. 14. 
A Devile to a Son ang Heit in Fee, bei 
other than what the Law gave him, is void. Pak. 


2 b 
A Man hath two Sons and 4 Daughter, and de- A pevię to the det 

viſes 20 J. apiece 10 be pda by by bis Eldeſt Son (to Ven 5 void: 
Lern he Ae £ Wall) to his other 14 and 

ughter; an e did not pay it, then the ; 
other Son and Daughter ſhould have the Land; Ban 10 
the Money is not paid, and they entred: And ad- enter. 
judged for them; fbf the Deviſe to the Son and 
his Heirs, bein no more than the Law gives him, is 
void, and i is a future Deviſe to the Son and Dau oh- 0 
ter, upon the eldeſt Son's Default of Payment; bl. vile of the Land to the 
lo this 79 e gM of his Eſtate, and Les dees | 

all on Defan 4 ment ive it to the So it is a Limitati 
ine Daughter. Cho. E. 836 9 | Alſo it is a Limitat on. 

A Pan deviles' to his ” delt Son, paying ſo Werren 


much yeatly ; altho the Annual Profits of the ty, obere it is of 
U 


A Deviſe to an Heir, | 
is void. 


_ Devile. 


Land exceed the Money to be paid, yet the Deviſee bath a Fee. 
Rep. 21. 4. | „ | | 
* A Pan deviſes Lands of 4 per Annum, paying 


So it is paying ſo 
much within a Year. 40% TO 


| is a Fee: For ſays the Book. Cro. El. 205, the. ya. 
jue is not material, and no Book ſpeaks of the Value. ſee Cro, El. 744. 
pl. 22, 745. 378. fl. 29. \ 1 5 
1 24 Pan deviſes Legacies to be paid out of bis 
So it is when it 5 PaY- Lands, and deviſes the Lands to a Nephew; i 


b 3 It 
able out of Lond. was adjudged that a Fee paſſed, notwit ſanding 


that it was argued that nothing but an Eſtate for Life paſſed; becay 


no Perſon was charged with the Payment of the Legacies; but that 
ones 113. | | 


they ſhould be paid out of the Land. 7 
, Too a Man and his Heirs ſaving the Reverſion to 
When an Eftate Tall. the Donor is an Entail. Litt. Rep. 4. | 
To a Man and his A Man deviſes to his Son and bis Heirs for 

Heirs for ever, and or ever; and for Default of Iſſue of the Body of his 

ay the Remainder over; Son, then the Remainder over; here only an E- 

this is an Entail and not ſtate-tail and not a Fee paſſes to the Son. 5 Mod, 

ow 266, 207, Ho 269. * Title Fee-ſimple. 2 

Keb. 7. 261. pl. 12. Litt. Rep. 4, 5, 6, 7. 5 

234 Þ 4 dubere 100. apiece is to be raiſed by three 

, Where 100. cee Daughters ſucceſſively for their Portions, Remain- 

Daughters ſucceſively der to tha Son; if the, eldeſt Daughter ſuffer the 

for their Portions, one Son to enter for all her Time, and take the Profits, 


muſt not delay to do it | gy , | 

: dice ofthe other. that ſhall not prejudice her other Siſters. Cro, E. 
peat nth pl. 53. See Title Payment. 

A Deviſe to the Sm A. the Grandfather, deviſes to R. the Father 


A. for Lite, and afterts. for Life, and after to the next Heir male (in the 


the Son, and the Heirs ſingular Number) of R. and to the Heirs males of 
males of his Body. the Body of ſuch next Heir male. R. had Iſſue, 


R. has a Son who en- John. died; R. the Father of John enfeoffs a 
feoffs a Stranger. Stranger with Warranty; upon whom John enters; 
the Stranger re- enters; then R. dies: And adjudg d 

1. That R. had but an Eſtate for Life, and he ſhall take as a Purchaſor. 
Cro. EI 453, 20, for it is deviſed to him, and the Remainder is to 


the next Heir male (in the ſingular Number) of R. and the right Heir 
male of R cannot enter for a Forfeiture in the Life 


Ep 
J. &. within a Year after his Death; this 


RK. has but an Eftate 
for Life. 


His Heir apparent can- 
not enter for the Forfei- 
ture. 


The contingent Re- 
mainder deftroyed by the 
Feoffment. 


Where the particular 
Eftate d@ermines before 
the Contingency hap- 
pens; the Remainder is 
Void, 


3 


of R. for he cannot be Heir ſo long as R. lives. 
1 Co. 66. b. "FT : 

2. The Remainder to the right Heir of R. is 
good, tho he cannot have a right Heir during his 
Life; but it ſuffices if the Remainder veſts eo inſtan- 
te, that the particular Eſtate determines. 

3. The Remainder was deſtroyed by the Feoff- 
ment of the Tenant for Life; for every contin- 
gent Remainder ought to veſt either during the 
particular Eſtate, or eo inſtante that it determines ; 
for if the particular Eſtate be ended in Deed, or 
in Law, before the Contingency happens, the 
Remainder is void; and here by the Feoffment 


of 


. 
: » e 
. 


for Heir (which was Title) he could not be when R. his Fathe: 
was living. 1 Co. 67. 4. * 8919 2 d by 
By Holt, (Chief Juſtice). Wh 


againſt the Owner of the Land for: the Money, N 


thi 


done him contrary to Law, by the fame Statute. Mod. Caſes 26, 27. 
The Word Paying in a Will when to be con- n 
ſuued a Condition, and when a | Limitation, „Mben the Word Pg. 
3 Rep. 21. | | 


Where 4.: deviſes Lands to his Brother, to tze. 
Intent that with the Profits he ſhall educate his Ms = of Land pay- 
Son, or out of the Profits of the Land to pay ſo here in fee. Hits 
much to one, and. ſo much to another: This is | 
but for Life, for he is ſure no Loſs can happen, becauſe it is to be 
paid out of the Profits; but where the Party may die after Payment, 
and before Satisfaction received, it is a Fee-Simple : Becauſe the Law 
intends it for his Benefit, nor for his Damage. 6 Rep. 16. a. - 
A Devile may be to an Uſe, and be fo executed.  _ 
Lutw. $23. 1 3 5 AP may be to 
A Pan hath Iſſue a Son and a Daughter; and f 
deviſes to his Son in Tail, and if he died without 4 Deviſe to the next 
ue then to the next of his Name; the Son died Daughter Ban 8 
without Iſſue, the Daughter being married; ſhe it. | 
ſhall not have the Land, for ſhe hath loſt her Name 
by Marriage; but it ſhall go to the next Heir male of the Name; but 
if ſhe had not been married at her Brother's-Death ſhe would have 
had it. Cro. El. 532. pl. 64. See alſo the ſame Caſe as this, but it dif- 
fered only in being deviſed to the next of Kin of : : 
his Name, and the ſame Jpdgment as here; that it ; bad been hehehe if 
went from the married Siſter to the next Heir male of Kin of his Name. 
of the Deviſor. Cro. El. 576. pl. 23. 1 | 
But if the Uſe be void, then the Deviſee ſhall How it is if the Uſe 
have it to his own Uſe; for every Uſe implies a ** oil. 
Conſideration. 1 Leon. Caſe 362. | 
A Man ſeiſed in Fee, had only two Daughters, A Deviſe to one Daugh- 
and deviſes all his Lands to one of his Daughters, ber, ſhe rakes the whole. 
and her Heirs. The Deviſee ſhall take the whole: 
For where-ever a Deviſe is of the whole to an Heir there the Deviſe 
is void. But where Part is deviſed to the Heir, there he ſhall take 
the Whole by Purchaſe. Hill. 1 Hops 55 R. ? | 
A Man who hath two Daughters being his _ A Deviſe to his two 
Heirs, deviſes his Lands to them and their Heirs, r 
they ſhall take as Joint-Tenants; for the Deviſe and why. | 
gives it to them in another Degree than the Com- 
mon Law would have given it to them. Cro. El. 431. pl. 36. 


dition, and when a Li- 
mitation. 


32 q Deviſe 


Lia . * rn 5 . ; JH 4335 
of R. his Eſtate for Life: was determin'd by Condition in Law, and 
an never be revived; and at that-Time the Son of R. had no nie, 


ere Money is deyi- An Adion lies for 
ſed out of Lands, ſure the Deviſee may have Debt _ * by Will - 
the-Statute of 32 H fl. of Wills; for where-ever a 2 at ; 

ng; or prohibits any Thing for the Advantage of any Perſon, | 
he ſhall have Remedy to recover or have Satisfaction for the In jury 


ing in a Will is a Con- 


* \ 


£ ... * 
. ; 


2 


nancy. 


* N 10 


A Deviſe to two e- Where A 
qually due be gvidel» ores qua Gvided- betwenn 3 — Bre- 


te ita 9.75 


Man pee. his Lands bo bis Children 


There then are Joint. 
Tenants until 1 ſuch Diviſion made z But here ii is to tero and the Heirs: 


of their Bodies equally to be-divithhl brewed chem, by <qtal Pore 
ons; and if one dies the other ſhall he his Heing and afterwards: one 


dies, they are Tenants in Common of an Eftare-rail at the — 


Not a Diviſion of the 
Poſſeſſion but of the In- 
tereſt. 


A Deviſe to three, 
and that the Survivor 
ſhall be each other's Heir 
is a Joint - Tenancy. 


A Deviſe to his Iſſues, 
when he had Sons and 
3 * it ſhall 


mencement; and altho it is ſaid equally 
vided, it is: not intended a Divifion of the * 
fon; but of the Intereſt and Title. Da. 77. ph 3, 
and 39 pl. 15. See Title Tenants in Common. 
A Devile to three; and that the Survivor ſhall 
be each other's Heit; . are all Jo Joint-Tenants, 
atid ſo is the Meaning of the Will. Cro. El. 163. pl. 5, 
A Man bad two Stk and two Daughters ; and 
devifed his Lands to his Wife for Life, and after 
to his Iſſues; and gave his Daughters 100 each at 
ſuch an Age; ; and that one ſhoald not be Heir to 


the other's L. acy; this was held to be a Deviſe to the Sons only. 


Co. El. 742. pl. 1 9. 


A Deviſe of Lands for 
ever, is a Fee. 


An'Adminiftrator of a 
Term cannot deviſe it, 
but an Executor may. 

But may ſel] all. 


How the Aﬀent of the 
Executor muſt be to a 
Deviſe of a Ferm. 


By the Aſſent of the 
Executor, the executo- 
ry Devife cannot be bar- 
red. 

An executory Deviſe 


| of a Term, how to take 


Place. 


No executory Deviſe 


upon an Eſtate- Tail. 


Where Lands are de- 


_ * viſed to be ſold by the 


Executots, and the Mo- 
ney to be diſtributed; 
where to be ſued for. 


A Deviſe to his five 
Sons-in-Law to ſel], one 
dies; the others ſell; 
and good. 


A Devite to A. B. of Lands Aegis the De- 
iſee (ball have a Fee : Becauſe otherwiſe theWord 
uum cannot be performed. Keilw. 43.6. 44. 4. 
An Adminiſtrator of a Term, or an Executor, 
may in his Life-time ſell it, and the Sale ſhall be 
But deviſe it he cannot; becauſe the Deviſe 
och not take Effect till his Death. 
Dow the Aſſent of the Executor is to be to a 
Deriſe of a Terin. 1 Lev. . Plom. 5 10. 2. 
Akker the Executor has aſſented to the firſt De- 
viſe; it lies not in the Power of the firſt Deviſee to 
bar him who hath the future Deviſe. 8 Rep. 96. . 


An executory Deviſe ſhall be allowed to take 
Place within the Compaſs of one Life, but not af- 
ter a dying without Iſſue: Becauſe that would make 
a Perpetuity. 1 Lev. 136. 

An erer Deviſe cannnot be upon an Eſtate 
Tail. YVangb. 273. 

Where Lands are deviſed to be ſold by Execu- 
tors, and the Money diſtributed to certain "Uſes; it 
is not a Legacy to be ſued for in the Eccleſiaſti- 


cal Court, but only in Chancery. Hob. 265. 

A m had ſive Sons - in- Law; and deviſed that 
his Sons-in-Law ſhall fell bis Lands; ane of the 
Sons-in-Law dies; the Survivors ſell ; * adjudged 
a good Sale becauſe he named them not by their 
proper Names. Cro: El. 26. pl. 5. See Title Authoutn. 


3 


A Ban 


to he di. 


— 
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4 dio. deviſes) his geg — — to 
Debts, provided they, ern of cem, 297 
E z be makes ſeveral Ex6cutorsy to of = 
1 heid good. — 394 1 Renn 
hen Lands 'are'feteled or wiven for bag went Were Lands agg gi- 
of} Debts and Legacies; -all the: Bib whoa Bonds 153025 thc payment pf 
aod Graphe Gen n and f. öden Ve a Fe Mae they fa 
proportion; otherwiſe 4 L 0 = 
and: Debts whictutharge the Lands. Chane. 1 
Mhether the Heir ſhall be forc d to (ell Land. Wh hall ſell where 
deviſed to be fold after the Death of the Erecttor, 10 Ferſon is —— 
when no 3 ee, Rep From 
176. ene eee Is 005-44] e 48: WC nt 
Mpere the Enccutbr of ia was decreed An Executor of an Ex. 
to ſel. Chanc. Rep; 1%. | Where Lands ate devi- Wen decreed ro KH. 
ee Exvontors to jay Debts the "Hoke dal be in. — 
compelled'to join in the Sale. Bid. 26. _ 
Deviſe of Lands to be ſold, and "ay Were it is for Pay 
whom; the Heir muſt fell. : But a Deviſe of: not by er Execgtor 
to be fold for Payment of: Debts, and _ not * * 
by whom, the Executor muſt ſell. 1 Lev. 3 ft 8 
A Dtviſle of a Term for Years'to his Sn or | Deviſe of a Remain. 
al the Years to come after the Death of his Wife. der of 2 Term is goal 
This is 2 good by executory Deviſe, not 


4 " 


Deviſe, and the Son ſhall not take a3 a Remainder. 
as a Remainder, but by executory Deviſe. But this j 
could not be by any Grant or Comveyanee at the Common Law. 
8 Rep. 94. b. 95. 4A Deviſe to his Son and the Heirs of his Body for 
500 Years, is 3 Entail, but for Tears. 1 Rep. 87. 4. Moore , Caſe 106, 
There Goods themſelves: are deviſed there can 
be no Remainder over; but there may be a Re- rom a Remang 1 
mainder- where oily: the Uſe and Occupation of F 
them are deviſed. March 106. pl. 113. Chane. Rep. 129, 130. 
A /Devile of a Term to one and the Heirs males I 
of his Body, is not an Entail; ' becauſe there can al of a Term.” no En- 
be no Entail of a Term, therefore the Term by ſuch IT, 
Grant or Deviſe veſts wholly in the Donee or Devi- Who ſhall abe of 
ſee, and he may bar bn Abe, and it ſhall not. go -1 
to the Iſſue bat to the Executors or Adminiſtrators act 
of the Donee; but if the Remainder of ſuch Term gut bot to hn to the 
be limite over, the particular Donee in Tail, or Prejudice of him in Re: 
for Life; can't ſell to the Prejudice of the Remain- mainder. | 
der; but ſuch Remainder hall be reſerved by the 
Common Law. Moore, fo. 8 10. 
When the Wife dies, this veſts in the Son as an Wiese it veſts 48 an 
exccutory Deviſe: As if he had deviſed, that af- <xecutory Deviſe, and 
ter his Son had paid ſo much to his Executors ; he. 
that after the Death of B. A. ſhould have the Term What are executor, 
Ge. In theſe and ſuch like Caſes they are executo- 9 


i Deviſes. 8 _ 95- Bas 


* os £ 


CUhen 


430 


Remainder of a Term is 


act 20-B, alis Remainder * va 
Man may much of his Term 5 
de ſhall bs} Arrear at his Death; but cannot — 

it. Gal. 9 Nen s . eee bas ad 
the By the Deviſe of the whole Tenm, che v hole 
whole Term Thee © I was in the Deviſee z und when it was ; in 
Ar, could not remain over e: But if the Land had 
r b Libri bat if been. depifed, 10 him for Läfeg- and that if he died 
be died it ſhould remain jt ſhould remain over, there it had been good. 
over 3 there it is good. 4 Leon. 390. See Mare, Caſe 2028; ' 

Leaſes paſs by a De- By a Deviſe of omnia bone, Leaſes ſhall paſs; for 
viſe of noſe Tad. I bona: comprehends all- Chattels. Gro: El. 30. $0 al. 
od by E. ſo by the Deviſcobhis perſonal Eſtate. Chatci Rep. 16 

A "Devile of all Eſtates, real and perſonal, for the 


A Deviſe of all Eftates | 
real and perſonal, for pay» Payment of n es 18 a: Fee. (have 


of Debts. is a Fee. Rep. 196, 19 | 
* ſhall be an exe- 2 mp Il never be conſtrued to'be:; an exe- 


cutory Deviſe. | Deviſe, whete it may be taken otherwiſe, 
Where upon a De- Dae that if the Son and Heir 
fault of Payment, 2 Le- Legacies, the Land ſhall go to the "Legatees, 
katee gg ne by. 6x8- 4 upon Default of Payment, ſhall veſt in the 
* Lege by executoty Beviſe. VHaugb. 271. 
A Deviſe not good 38 f Deviſe to 4. and his Heirs, as os as: B. hath 
by Lade, Heirs of his Body, the Remainder over; ſuch lat. 
ter Deviſe is good, though not as a Remainder, 
et as an executory Deviſe; becanſe ſomewhat temained to be devi- 
ed, when the Eſtate i in Fee determined. upon B. not bree any fe. 


Vaugh. 270. 

Recover will not A Contingent Remainder may be deſtroyed by 
* ug a Common Recovery, but an ex ecutory Deviſe can- 
Deviſe. not. See 2 Saum. 390. 2 Lev. 39. For a Reco- 
very bars only where there is a n in m as he in nninder 
or Reverſion. Carter 33. 

„Aber if re Jf a Term is deviſed to a Man, and —4 Heirs 
in Tail ſhall go to the male of his Body, his Heir male ſhall not have it, 
Bxecutors. but it ſhall go to his Executors. - For a Term is but 
2 Chattel, which cannot be entailed, and. .the Deviſee may dif poſe of 
it as he pleaſes. 3 by : 10 "0 ER 3 
tes by Implication m ication ma ill. but no 
Ra... - by Will not dy by Deed. 2 Lev. 79. But — 9.4 they are allowed 
Deed. in Wills, it is wich Fly Reſtrictions; a neceſſary 
Implication is, That the Deviſee muſt have the Thing deviſed, or 
| none elſe can have it. YVaugh. 261, 262, 263, Ge. 
A Deviſe to the Son A Man deviſed Goods to his Wife, and that 
Wife--is a good Deviſe after her Deceaſe his Son and Heir ſhall have the 
to the Wife by Implica- Houſe where the Goods are, this is a good Deviſe 
ow of the Houſe to the Wife for Life by Implication ; 
for the Son cannot have it, nor any Body elſe du- 
r ring 


eo & Deniſe « 2 tubes a Team eite — 


pay not all 


Sg by Devile. . 

ring the Wife's Life; ergo ſhe muſt have it. Paugh. 
263. But it is got ſo in caſe of a Deviſe of a Term, 
for the Deviſor cannot in his Life make an Eſtate 


for Life out of a Term. Moor, Caſe 87s: 

Equity will not make good a Deviſe of a Poſlibi- 
lity. 3 Lev. 427. 

A Choſe in Ackion is not deviſable. Co. Fac. 

„ | 
7 iy Advowſon in Fee is deviſable. Co. El. 359. 

Þ | 
p open Articles for a Purchaſe, the Purchaſor 
dies, and deviſes the Land before the Conveyance 
executed, the Land paſſeth in Equity. Chanc. Rep. 39. 
A Pan deviſes 500 l. to his Daughter, if ſhe 
ſhall attain her Age of twenty-one Years. Now if 
ſhe dies before ſhe attain that Age, the Legacy is 
gone: But if the Deviſe had been to be paid her at 
her Age of twenty-one Years, then it is Debitum in 
preſenti ſolvendum in futuro, and her Adminiſtrator 
ſhall have it if ſhe dies before twenty - one. 

A 
in 3 elſewhere in Com. Kant. and afterwards 
buys more Land in B. and then D. dies in the De- 


an deviſes to D. and his Heirs all his Lands 
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Not ſo in the Caſe of 
a Deviſe of a Term. 


Equity will not help 
Deviſe of a Poſſibility. 


A Choſe in Action is 
not deviſable. 


An Advowſon in Fee 
is deviſable. 

A Deviſe of Lands 
agreed to be purchaſed, 
before the Conveyance 
executed, is good. 


A Deviſe of fool. if 
ſhe attain twenty-one ; 
it the dies before, the 
Legacy is gone, 


Where it is Debitum in 
preſenti ſolvendum in futuro; 
and her Adminiſtrator 
ſhall have it. 


A Deviſe to a Man and 
his Heirs; Deviſee dies 
in the Life of the De- 
viſor, 


viſor's Life-time, having Iſſue a Son. The the De- : 
viſor dies. And held, that by the Death of D. in the Life of the De- 
viſor, the Deviſe became void. Alſo, that the after-bought Land 
ſhould not paſs in the Deviſe. Brett and Rigden. 1 Plow. from 342. to 
345. See Carter 2, 3, 4. Davis and Kemp. 

A Man deviſes Lands to another and his Heirs, 
the Deviſee dies in the Life of the Deviſor, then 
the Deviſor dies, the Heir ſhall not take; for the 
Heirs are not named as Words of Purchaſe, but on- 
ly to limit what Eſtate the Deviſee ſhould have; 
for without the Word Hezrs he could not have a Fee. 1 Co. 105. 4. The 
Will is void, for the Heir cannot be a Purchaſor. 1 Co. 115. 6. 

A Pan deviſes to his Son R. in Tail, Remainder eg. GS 
to his Son E. in Tail, Remainder to his eldeſt Son J. in the Lie of kü Be 
in Tail, Remainder to his own right Heirs ; R. hathi vitor. 

Iffue a Son, and dies in the Deviſor's Life-time, 

then the Deviſor dies, and the firſt Queſtion was, 
Whether the Son of R. ſhould take as Deviſee, the 
Teſtator having declared verbally that he ſhould ? 
And as to this Point the Court was divided. Cre. 
Eliz. 422. pl. 20. 423. 

The other Point was; Admitting the Deviſe not 
to be good to the Son of R. whether the elder Son 
ſhould have it as long as any of the Iſſue of R. were 
living, or whether E. ſhould enter preſently, as in 


Where the Word Heirs 
is only to limit what 
Eſtate the Deviſce ſhall 
have. 


The Deviſor makes a 
new Declaration of his 
Intent. 


Whether the Heit at 
Law or Remainder Mat 
ſhall have it during the 
Life of tlie ficft Tenant 
in Tail's Iſſue. 


his Remainder? And all the Judges agreed in this : 
; for the Deviſe to R. be- 


ing 


Point, that E. in Remainder 3 it 
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ing void, it is the ſame 


pl. 20. 423. 


No Allowance can be 
made for Maintenance 
where there'is a Deviſe 


over, 


A Legacy to an Infant, 
the Father receives it, 
and d ies inſolvent, where 
it ſhall bind the Infant, 
and where not. 


A Deviſe of a Rent 
towards bringing up his 
Child to Learning, he 
ſhall have the Rent, tho' 
not ſo brought up. 


Devile. 


There a Legacy is given to a Child payable at 
twenty, and if he dies before, then to another: 
here the Child ſhall not be allowed any Mainte: 
nance becauſe of the Deviſe over; but if that had 
not been, they would. Chanc. Rep. 249. 

A Deviſe of a acy to an Infant at ten Years 
old, which was then paid to the Father, who died 
inſolvent; and the Infant at Age ſued the Executor 
for the Legacy: Held at firſt a good Payment, but 
the Executor took a Bond to ſave him harmleſs, and 
then adjudged he ſhould repay it. Chanc. Rep. 24). 


2 Man deviſes a Rent of 5 J. per Anmm to his 


younger Son towards his Education and bringing 
up in Learning; this Deviſe is not conditional, and 
though he be not brought up in Learning, he 


thing as if it had never been. Co. El. 422, 


ſhall have the 5 L. per Anm 2 Leon. Caſe 186. Note, It is towards 
his bringing up in Learning. 5 | 1 
Where the Deriſe is, A Man deviſes that his Wife ſhall take the Pro- 
that. the Wife wan take fits of the Eſtate given 'to his Son, until he come 
Profits, queuſjue, C<-2"1 to twenty-one, to maintain and bring him up, and 
viſed the Profits, quou/- died; the Wife married, and died during the Son's 
que, Or. Nonage : Adjudged that the ſecond Husband ſhould 
not meddle; for nothing is deviſed to the Wife, but a Confidence 
which is determined by her Death; but if the Profits of the Lands had 
been deviſed to the Wife until the Age of the Infant, to bring him 
up to twenty one, that would have amounted to the Deviſe of the 
Land, and ſo a Chattel in the Wife. 3 Leon. Caſe 118. 
| A Devile of the Profits till a Child comes to 


A Deviſe of the Pro- twenty-one, is a good Deviſe of a Term, till the 


evenry-one; is a Term, Child ſhould have come to twenty-one, though be 
though the Child dies. | die before. Chanc, R ep. 114. | | 
A Deviſe of the Pro- , A Deviſe of the Profits gives Power to ſell, but 
fits gives Power to ſell. *It is otherwiſe where it is annual Profits. Cherc. Rep. 
Hs 240. | 2 
An Authority to take the Profits is as much as a 


1 Deviſe of the Profits which gives an Intereſt. Aleyn 45. 


Profits. Lands were deyiſed to two Perſons to hold for 
the Payment of the Legacies in a Will, and the 


NIN Debts of the Teſtator, and afterwards to A. B. in 
Legacies , Remainder Tail z here is no Freehold in the Deviſees, but only 
over, is que a erm, we quaſt a Term for Years, for the Profits are not cer- 
bold. | tain, nor the Debts ; but in ſuch a Limitation in 
a Deed it is a conditional Freehold. Cro. El. 315. pl. 10 330. pl. 5. 

Deviſe to an Infant _ TUlhere a Deviſe to an Infant en Ventre ſa mere is 
en Hentre Ja mere. good, and where not. See 1 Keb. 802. . 


0 "oa , . 3 9 


5 
5 
4 . 


A Yay 


* 
Deviſe, 

A Pan deviſes all his Lands that he hath, or 
ſhould have, at the Time of his Death: His after- 
purchaſed Land ſhall not paſs by this Deviſe, Earle's 
Caſe. 4 Fac. 2. in B. R 

A Devile of Lands to two; one dies before the 
Teſtator, the Whole ſurvives. Show. Rep. 91. 


A Pan makes his Will, which is atteſted and 
ſubſcribed by two Witneſſes in the Teſtator's Pre- 
ſence ; afterwards he makes a Codicil, confirming 
this Will in ſeveral Particulars, and is atteſted and 
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A Deviſe of all his 
Lands in 5. and after- 
wards he purchaſeth 
other Lands in O. 


; A Deviſe to two; one 
dies before the Deviſor, 
the Survivor ſhall have 
the Whole. 


A Will of Lands with 
two Witneſſes; and after 
a Codicil with two Wit- 
neſſcs will not do. 


ſubſcribed in the Teſtator's Preſence by two Witneſſes ; one whereof 
was a Witneſs to the Will. This is not a | way Will, it not being 


atteſted and ſubſcribed by three Witneſſes. 

I the Father deviſes his Lands to 7. S. during 
the Minority of his Son and Heir, in Truſt for his 
Heir, and for his Maintenance and Education un- 
til he be of Age ; this is no deviſing of the Cuſto- 
dy within the Statute of 12 Car. 2. cap. 24. for he 
might have done this before the Statute. Vaxgh. 184. 
A Man who had two Daughters deviſes to his 
Wife to diſtribute amongſt his Children during her 
Widowhood, ſhe marries again, and gave the 
whole to one Child ; the other Child was relieved, 
becauſe her Power determined upon her Marriage. 

A Wan deviſed to his Wife, in hopes that ſhe 
would leave it to his Son; this is no Truſt for the 
Son. Chanc. Rep. 3 10. ft 

A Leaſe will paſs by the Deviſe of omnia bona, 
if there be not other Circamſtances to guide the 
Intent of the Deviſor. Moor, Caſe 744. 

A Pan ſciſed in Fee leaſes for 10 J. per Ann. and 
in his Will ſays, As to my Lands and Tenements, 
« I deviſe the Rent of 10 J. per Annum to A. B. for 
Life ; with Remainder over: And adjudged, that 


how. Rep. 69. 88. 


A Deviſe in Truft du- 
ring the Minority of his 
Son, and for his Educa- 
tion. 


12 Car. 2. cap. 24+ 


A Deviſe to be diftri- 
buted amnngft his Chil- 
dren during her Widow- 
hood, ſhe marries, her 
Power is gone. 


A Deviſe to his Wife, 
hoping ſhe will leave ic 
to his Son; this is no 
Truft for the Son. 


By a Deviſe of mai 


bona Leaſes pals. 


A Deviſe by theWord 
Rent is not ſufficient to 
paſs the Land ir ſelf, 


the Word Rent is not ſufficient by the Statute of Wills to paſs the Land 


it ſelf. Moor, Caſe 880. 

The Act of 12 Car. 2. did not intend, that eve- 
ry Heir ſhould be in Cuſtody until twenty-one : 
Therefore he ſhall be jn this Cuſtody but ſo long 
as his Father appoints ; and if he a 
there is no Cuſtody. Vangb. 185. 

I the Father appoints the Cuſtody till twenty- 
one, and if the Guardian dies before the Heir 
comes to twenty-one z the Guardianſhip determines 


How long an Heir 
ſhall be in Cuftody. 


How, where no Time 


ppoints no Time, à appointed. 


How it is when the 


Guardian dies. 


with the Death of the Guardian, and is a Condition in Law. Yangh. 


185. 3 
A Deviſe to a Corporation, though not exactly 
by the right Name, ſhall be good. Dal. 78. pl. 8. 
Se Title Milnolmer. 


A Deviſe to a Corpo- 


ration, tho' miſ- named, 


is good. | 


A Pan 


* 
rv. 
* 

. 
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Several TInftances 
where the Deviſee ſhall 
have a Fee, though not 
expreſs d ſo. 


11 
Dioebile. 
A Pan ſays in his Will, I deviſe all my Lands 


to the Diſcretion of my Father, or I will all my 


Lands ſhall be at the Diſpoſition of J. S. or I will 
my Lands to 7. S. to give or ſell at his Pleaſure, 


or that J. S. ſhall do with the Lands at his Diſcretion 5 in all theſe 
Caſes the Deviſee hath-a Fee. 1 Lenn. 156aCaſe 219. 


A Deviſe to 4. in Fee, 
and afterwards, tis ſaid, 
to B. for Life, how it is 
to be. * 


To 4.8. in Fee, and 
after ſaid to be to C. D. 
in Fee, how to be. 


By a Deviſe of all his Stranger; by iba Toe pal. 5 Mod. 45, 46. 2. 


Eſtate, a Fee paſſed. 


m Lands deviſed for Pay- 
ent of Debts and Le- 


gacies; the Debts muſt. 


be paid before Legacies, 
vut Debts upon fimple 
Contracts include Debts. 
But where the Debts 
charge the Lands, Quære. 


A Deviſe of 203. per 
Amum (hall be for Life. 


Deviſe of the Profits 
is a Deviſe of the Land. 


A Deviſe of a Houſe 
eum pertinentiis, Land in 
the Field will paſs. 


in Con 


A Deviſe to J. S. in Fee, and afterwards it ig 
ſaid oO N for Life: Both Parts ſhall ſtand, and 
ruction of Law the Deviſe to F. N. ſhajj 
be firſt. Co. Eliz. . pl. 2. | 
So where the Deviſe is to 7. S. in Fee, and af. 
terwards it is ſaid in the fame Will to J. D. in 
Fee; this Deviſe is good to both as Tenants in com. 
mon or Joint-Tenants. Cro. El. 9. pl. 2. 
A Pan ſeiſed in Fee deviſes all his Eſtate to 3 


Style 281. 1 Roll. Abr. 834. pl. 14. 2 Lev. 91. 
4 Mod. 89, go. Cro. Car. 447, 449. Hob. 2. 

A Deviſe of Lands for Payment of Debts and 
Legacies, the Debts ſhall be paid before Legacies; 
and Debts upon ſimple Contracts ſhall be paid equal- 
ly with Debts upon Specialties. But where there 
were ſuch Debts as charged the Lands, the Court 
would confider. Chanc. Rep. 248, 249, 275. 


Aan deviſes 20 l. per Annu to be paid out of 


the Profits of his Lands, and ſays not for how 
many Years; this ſhall be for Life. 1 Roll. Abr. 845. 
Ne 25. Co. Litt. 42. S. R. 84. 8 

A Devile of the Profits of the Lands is a Deviſe 
of the Land it ſelf. 5 Mod. 63, 64. See 101, 102, 
103, Not of the annual Profits. | 

A Deviſe of an Houſe with the Appurtenances, 
and thereby the Land in the Field was claimed. 


Fenner Jaſtice was of Opinion, that it would paſs; 


then they proved the Houſe to be Freehold, and the Land Copyhold; 
then it would not paſs, Cro. El. 704. pl. 24. 


A Deviſe of a Legacy 
upon Condition of mar- 
rying with Conſent, how 
to be. 


iſſuing out of Land 
and Title Marriage. 


Where a Deviſe is of 100 l. to a Daughter upon 
Condition ſhe marries with the Conſent of A. B. 
This by the Spiritual Court is good, though ſhe 
marries without ſuch Conſent ; but if it be to be 


s, it is not good at Common Law. See Poph. 58, 59. 


Dela - 


4 
x 
4 
b 
ſ 


Jlapidations is whete an ' Incumbent —_ LEE. 
fers the Parſonage-Pouſe, o; Uicarage- Pilapidations, what. 


02 


. wary, Aer 15 Us” 


22 o Barns, cc, to fall Down, 
be in Decay # 


"es Int is fd, Abe Ditto are aable Where. Dilapidations 
for only in the Ecclefiaſtical Court, that is to be "**beluedfor.” “cm 
intended where the Suit is grounded upon the Ca- 


non LW: For an Action of the Caſe might have been brought at the 


Common Law by the Succeſſor, againſt the Executors or Adminiſtra- 
tors of the Dilapidator, and Damages recovered. See Parſon's Coun- 
lor 97, 98. and Clergymar's Law 311. See the Sta - , 61. cap. 1. 
tute of 13 Elks. cap. 10. and 14 Elis. c cap. ' (+ * 14 Eltz. tap. 11. 
Ik a Parſon ſuffers Dilapidations, and after- Where the Action lies 
wards takes another Benefice, whereby his former by hs Succeſſor, 
Benefice becomes void; his Succeſſor may have an 
Action againſt him, and declare, That by che Cuſtom of the Realm le 
ought to pay him Tantar denariorum ſummar quantar ſufficiunt ad.Repan 
fandum, &c. 3 Lev. 268. which ſee, But at firſt, the Court doubticł 
of it; and I 8 it attempted, but never prevailed in, until 
that Caſe of Jones and Hill in 3 Lev. 
Fraudulent Deeds made by ſpiritual Parton: to Fraudulent Deeds to 
defeat their Succeſſors of Remedy. on e Pn. 
tall be void. 8 wes a 10 7177 112 Tliz. tap. r 
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6 B Dilability. 


Incumbency, but not to prejudice their Suoceſſors. 


% 


th 
” ” 
3% 
. G 's 
— 0 8 — _ , * * . — 1 7 ” 
9 o — 2310 
* © , 
5 - o 
: 


Sec . 


n is is W ad 


— — up A ar; Ha 0 T 
made incapable to 55 t- to take 
net 2 Avyantage of a chi, wed ther FX ive have N 


Dibilities at the Some Diſabilities are by-the Commen Lay, and 
Common Law, what ſome by Statutes. By the Common Law, Infancy, 
OY IT N A Memory, Overture, 65. 11 Ry, 


As to Infancy. 7 of theſe, ſome are abſolute, as Infants, who 
1 cannot do an A& that will bind, but may in time 
be avoided. : 
As to Ideots, Non c Some are e id & non frapliciter : And 
Feme-Coverts. therefore if an Ideot, Non Compor, or Feme-Covert, 


nuke any Conveyance, except it be by Fine or Recovery, it is avoid- 
able. TT 188 77. . 
So a Biſhop i Dean and Chapter; par- 


Foo Biſhops, Parſons, ſon or Vicar, without the Patron and Divionry ; 
Preb 


Vicrs, Prebendaries,Ge. " *aitticar the: = Dean and Chip 
ter, & c. have Power to diſpoſe of theje owe flions during their 


Maſters and Fell Diſabilities by AR of Fan of Parliament, as Maſters and 
of Colleges, Archbiſhops Fellows of Colleges, by 13 Eliz. and now Arch- 
and Biſhops diſabled. = biſhops and Biſhops, by 1 Jac. 1. cap. 3. All which 

um are diſabled to do an 7 to the pad of 

1 Jac, 1. tap. 3. their Succeſſors. 11 Rep. 77. 4. 


5 Diſceit 
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| A 2 wheeea Dice i done by one 
-F ABargata.92 Som. not oy of ing 


| 8 Co | duties Putt al 
25 enn E 


fl 1 1 ail 9x i is cn 25 ang re 
I any on t eceitfull iving by 05 
et into his Hands Or Poſſeſſion l Money, Goods, kens and Letters in other 


Mens Names. 
8 or r Thin ngs of any orher Perſon by 33 b. 8.6. 1. 
ur c 

125 the B 5 TG ſhall be puniſhed by 2 
ſonment, got or any corporal Puniſhment, re Death. Secf. 2. 
The Action of the Party deceived for the ſame 
Things which he was deceived of, as if this Act may hare hi 3 
had never heen made. Seck. 4. 

In an Aion of Diſeeit, the Scient need not to The [Sci] need not 
be proved at the Trial: Becauſe it ſhall be preſumed i . Aion of Dine” 
that the Party knew whether the Wares were good 
or bad. Tir. 34 (62. Car. 2. 25 802. B. R. 

If I have a any Complpa ty (as Victnals, Se.) that Diverſity between an 
is corrupt, and I knowing of it to be ſo, (al it for —_— _ - 

„an Aion lies for this Diſceit :. But though i it > 
corrupted, | if ] know it not, though I affiem it to be good, yet no 
tion lies, unleſs I warrant it. So note 8 Difference between an Affir- 
mation and a Warranty. Cre. Jac. 469. New Dyer 75: in ine. 
The Flaintiff declares upon an Exe of an * 2 on to be 
Hogſhead of Ale, Es in Cons inde adtunc & ibidemm Oaunny 
1 warranted it 4 be good. whereas it wy In 
t was moved in Arrel adgment, That it ſhould 0, .... 
have been M arrant ixando vendidit ; and not as it is n 
here laid, that in Conſtderatione inde warrantizavit, 

Which ſhall be intended to be ſome Time after the 7” ENTERTAIN 
vale, whereas it ought always to be Part of the That Lag muſt 
Contrad. Cris, It ſhall be intended that the be made ze the Time of 
. was 2 the Time of the Sale, eſpecially 1%, Fridge 11. 

55 after a Verdi 
1 1 & fraudulenter vendidit, after a Verdi&,im- m 
Nat at it was ſeienter, and fup lies the Want peed fas Of 

ereof. yl 310. 3 Keb. 807. T 7d. 416. 

A Man 


Diſceit, what. | 


nor that J. S. had re- ſued him for — See 


| as, 4 (Dikecit. 


A Man poſſeſſed of Goods ſells them as his own, which were not 
ſo. An- Action lies · for- this .Diſceit--without-M 


6. and and Cro. El, 
pl. 6. and 197. * of another is poſſeſſed, 


A Yan Fey's 
Where a Man ſells or a0 Pan of * | 8 eſſion; unleſs there be 


what he is not poſſeſſed x 
of without a Warranty, a Covenant or Warranty for the Enjoyment, it is 


it is at the Peril of the at the Peril of the Buyer. Cro. Fac. 1 
I , Caſe, for that the Defendant ſuch a Day, ce. 
Caſe ties for felling of fulſo &- deceptive ſold him; fuchs Day one ndnd 
Goods, affixming ch F Sberp; affirming that the were his oui ce 
were his own, W ere 
they were not. reverd the were tlie 8 e. . 
a Vetdict, moved; "that he: ge ten, 


' Although not laid that | 
he had 1 Damage, had any Damag es, or th 


taken them. tf Goods, 7 1 5 them to be bis, bat "knowi 

them to be 2  Srange' is the © ee and FRE * Ackion. "Gro, Je: 
J. 6. 4 9 

1 1 Kinde "who! fold very ood. Cloth, which 


0e greg tte Buyers ppou fight, of the Mark Potid boy 
uſed to make good . * without ſeare 18 it; a 1 who made ill Cloth, 


ko ut his Mark upon it without his Privity; he who 

1 9 8 the oh "brought. an Action for this Dil- 
| Fs | 8 4p adju dged maintainable. Cro. Fac. 471. 
A diſeaſed Horſe is Na Man ſel 4 me an Horſe without warranting 
old withant. Warranty s of him to be found ; if be be diſtemper'd in his 


no Action lies. 


FN 5. no > Aion lies againſt him. Bridge, 127, 


A Man fells-a Mare, A Han 115 4 Mare, adlune & biden Firn ber 


2 to be lame with Spavins, Splints, &c. & ad lilo- 


ties upon her. randum impotentem, equam pred, ſanam &. abſque ali. 

eg erer, Be pn weve cn, jun pe 

rantizando N die 4nd api _— - elder 18 
fle fraudulenter. adiunc G ibjdem end 


Def. fallaciter Aecepit the Plaintiff: -And moved, that he bath: not 10d 


warrantizando vendidit; for the Warranty may be at one Time, and 

the Sale at another, alt though both 1 in one Day. 'Cro. Jac... 830. . 3. 
Ref. . e 1h 0 TO 8 4 

intner {11s ines As ound, and not . 

W {© os. 9 them to be corrupt) without an expreſs 

wit Warranty; an Action of Diſceit lies againſt him: ; for 

this is a Warranty. in Law. Keilm. 91. 9 H. 6. 53. b. 

Caſe lies for izprovid There the Plaintiff declares, that improvide G. 


d 
pul, 2 1 Go ti if, Go os incaute abſque conſideratione ineptitudinis loci, he drove 


out the Word ſcies, His Horſes over the Plaintiff, though not ſaid few 
os: that they were unruly ; yet an Action lies. 2 
172. 
| Declaration naught, The Plaintiff declared, That the Defendant. bar- 
5 n gained with the Plaintiff to ſell him a Mare, and 
e ſqune & ibidem ſciens the Mare to be lame, r 
K* præd. 


that he knew them not to be his. Show. Rep. 68. See Cro. Jac. 47 7 


© ern ww 


mn 


n_- = 


Ln 
* F) * F. 
7 13 . 5 10 * * ä * 
1 ' % Po . * v 1 ” 8 4 Ta 28 


2 
* * 8 
of 


1 - 0 4 

- F . 

_— — 

* 
*. g 1 1 1% - 
Os * ** 5 4 

* 1 F ;< \ 
— 1 * 

Fj _ ' 4 2 


FIR a7” G 


Ia 72 14 
the Servant Mater Ger, bent un 
im Rae 1 


> . to " A 8 * 
* : , 
— 


(Xo Fitts wife hw erg te did whe + Fete it lies agtinſt 
andere Serra 0 al He any e pirticuſar Per- © ww — 


. 
* 
4 


q * 
' : 4 ET „ 
„* 
a 7A , | ; * Sech {pin and Picavings. | 
” ? 44 Hh. {x 28 


cut is either 1 
_ neal is where. a Of Diſcents, Lineal . 
lame Wir. or * and Collateral. 
tfofat , 
(odowrrward; OCH 18. Bon 1 


"on 3 


Bio e andfarher's' Bꝛother . Fatyer' r. and To down⸗ 


"> A 


A Man can have Lands no other ways than by A Nn cannot hive ; 
Diſcene or Purchaſe. 1 pet 5 Furch = by Diſcent or 
urc ale. 


i n 
LY 95; "4 5 N 


Sende of Blood ſhall inherit; as - | 
where « dawhackalre2 or g e end the mii urg ha b. of 
Son purchaſeth Lands in Fee-fimple, and dies with- ARS 

out Iſſue, this Eſtate-ſhall go to his elder Brother and his Heirs; ſo alſo 
iche youngeſt Brother purchaſeth Lands, &.. and dies without Iffüe, 
his Eſtate al! go to his eldeſt Brother and his Heirs. Lit. Sec. 1 
No Man can raiſe a Fee- ſimple to his own right 

Heirs, by the Name of Heirs, as a Purchaſer, , 9% 2 Man can raiſe 


neither by Conveyance of Land, nor by Uſe, nor aFee-fimple to his Heir, 
6 C by 


ſeiſee, and be i is put to his Writ of Entry / 


dies without Iſſue, who 
mall inherit. * be from him in the 


44 . 3 
* r te * 
3 | 


1 


. 
in Fee. ſimple, muſt make 
1 n who 


was laſt ſed. 


pang ſei- 
ad not the dent, 
_ he traveifed,- os | 


— e 1 
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r en 
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4 and 
cent, is tra- 


not . 
verſable. 


r - By Periaw uftice. The Difcent in any Caſe is 

— 2 * not TEA but where both Parties claim by 
the ſame Perſon. 

What the. Diſcents are Dilcents which take 2 Jos are where the 

which take away Entries. Diſcent i 15 — Fee vix. the Party muſt 

Diſcents in Fee-ſimple die ſeiſell in fc Dir ee 4s 0 or Fee-tail) Diſ- 

taken away. cents in bee which coll Entries are where a Man 

ſeized of Lands 's difſeiſed, and the Diſſeiſor hath 

Iſſue and dies ſeiſed, the Lands by Courſe of Law difcend upon the 

iſſue of the Diſſei ſor as Heir to him; ſo that the Diſſeiſin is put to 


bring his Writ of far Diſſeiſin inſt the 

The Dillice — Heir of the Diſſeiſor for the Recovery of his Land. 
| . Litt. Seck. 386, 3 

Diſcents in Tail which Toll Entries are where a 

al Emre in Tail which\ Magn is difeiſe;and the Diſeiſor gives the/Tandto 

| another in Tail, the Tenant in Tait hath Iſſue, and 


dies ſeiſed. then the Iſſue enters: ; this takes away the Entry of the Diſ- 
ur Diſſeiſin. Lat. Seck. 386. 


No Diſeent upon a Deviſe upon a Limitation, or 


A Diſeene pon upon a Condition broken, can take away an En- 


itari . Co. El. . 
nr 


"0 * Ifa Man purchaſes Landes in Fee- 0 0. and 
| Where a Man hath dies without Iſſue, his next Couſin collateral of 
Land by Purchaſe, and the whole Blood hall Ry how far ſoever be 
Lit. Seck. 2. 

The Son purchaſes Where there is Father * Son, and the Father 
Lands and dies without bath a Brother, the Son purchaſes Lands in Fee, 
Ive, the Uocle and not and dies without Iſſue, li his Father, the Un- 
his Father ſhall be his (4e ſhall be bis Her, and not his Father, becauſe 


— Inheritances do lineally diſcend, but not aſcend. 
4 But 


Fa oa 


L 
f 


9 % bd md 


blech two Sons by 


mn dies without ue. 2 n 


"TW fun have ie. 


e n * Fee, and 4 

lit fue, the eldeſt ſhall * * be- r 
more worthy of Bleed. Thed. 3 
— be Heir of Fer-fm ole Lands by Blk. Only the whole Blood 
cent, but ene of the whole. Blood; for if a Man ſa) jvere Fo he” 
. Vencers, 2 wy Is alt inherit 66-Gibgts 
putchaſes Lands in bee, es without llive, | 

- Brother at not have the” Land, but the |; bens Coufn att 
of the elder Brother, me ects _ 'his next 
Coul in. Lit: * 6. r by” "> 7 ab Ways To $4471 \ 

_ (Where „ M I 4 Son ane e Sifter of the who 

Venter, and a Son by another, and the Son-of the k.. Een 


K 


firſt Venter purchaſes Lands in Fee, and dies, the 27 'of che . 


of the whole Blood.and not the half Blood 
have the Land. Lit. Seck. 7 7 

Man hath Whte a Bir gad! . . by one 
nter, and a Son by another, and dies ſeifed of 


where the. Sifter of. 
the whole Blood ft 
have the Land by che 


lands in Feedimple ; dhe eldeſt gen enters, and dies Maxim of Peſele trarris, 


vichout iſſue, the Daughter ſhalf have the Land s. 

Heir to her Brother, yet the younger Son' is Heir to his Father; but it 
the elder Son e Me enter after the Death of his Farher, but dies 
before Entry, there the younger half have it 38 Fleir to his Father ; 
but where tlie elder Son enters after his Father's Death, Poſ- 
ſeſſion, the Siſter ſnall have the Land; becauſe of the Maxim, Poſſſſio | 
Haris in feods ſimplici. facit ſororem FI beredeme. Litt. Sect. 8. 
Where two Brothers by ſeveral Venters, and the . 
elder ſeiſed in Fee, dies without Iſſue, and his Un- „eral veness, cen 
de enters, and dies without Iffue, the younger dies withous 11115 hs 
is Heir to the Unele; for he is of the whole Bloods Nnoe emer: an ies 
to him, though but of the ee A to his * eſt half Hror her ſhall be 


brother. Thid. AY + . 58 _ Lits. 


A * Iſſue a 
Son and Daughter by two 
Ventersʒ the Son ſhall 
inherit che Father's. 
Land, and the Daughter 


A Man ſeiſed i in Fee in | his own. hou” alſo MP: his 
Wife's Right, they have Iſſue a Daughter, the Wife 
dies, and by another Wife he hath a Son, and dies, 
the Daughter ſhall inherit the Mother's Land, d 


the Son the Father's. Ney 168. nn b 
A Pan ſeized in Fee hath a Daughter, ad hes ol * ei N 


2 Wife ſeiſed in Fee alſo, by whom be hath ano- porh Man and Wife ſei. 
ther Daughter; they (hall bach inherit the Father's ſed in Fee, how to be. | 
3 but the laſt Daughter only ber * wr * 


There 


J "If chene be three Brethret, and the middle;Bro-, Tren mne 2 


We ic the ficht Heirs: Females of the Body of 


bave the Land by Diſcent. 1 6. 10g. 


arent ee ee 
"I —.— hg \ x ory CEE 


Where the Lands ſhall 
d ta the Heirs of 8 | 
the Part of the . @ Part 
and if no Heirs,Uſtheat. che Father ; and if there herho-Heigy of — 
+Soikewiſe in caſe ofa this Faser, «tht Tands 
Diet on the Fart of- ;g-wplhege Lands to te Heir on ol | 
rhe Mother." _ the Mother. Gs. Li 196 a Lite. * | 
In caſe of a Purchaſe „ut in caß of 2 Durchaſo it 5 * > 
it ddothenmiſe. j ie eon Lands, and d 
| e e 
it: But if none, then the Heirs of the Mother's , So is the 
f Cleer and Brook. 2 Plowg.446, Se. L Se. 1... 
tis £5; Wa - -Gzandfather, Father and: Son : The: Grandfather 
Where N < levies à Fine to the Ufef Himſelf for ate, 
nada ot after to the Uſe af his Sen in Tail; and after to 
ama ENT j the Uſe of his righe Heirs. The Grandfather — 
| Fee ExpeRtant-apon the Bſtate Tail as a Reverſion, 
'" nd —B — Hight Heir 
1 oy 


err”? 
Where the - map * witch. * 42 Heir, and 

2 2 was not in the 3 Win 3 Pur- 
1974 al chaſe. 1 N e . . 
rule 0 Perfen can-take. 2 Heir who is 
jt r nota right Heir s nor by Difoene, where the Eſtate 
never executed*in'the-Anceſtos. 2 
A an mates a Leaſe: for Life, the Remainder to 

f 4 
where it 3s ww" take by & bath Iſſue a Son and 2 Daughter, — dies, 
f hall gotiake.the- Remainder 3 for ſhe 
nut. 1 et A is not Heir Female to take hy Purchaſe: But if a Gift 
in Tail had made to J. S. and the Heirs Females of his Body, 
and J. S. dies, having Ifye a Son and a * the Daughter ſhould 


Is 2 Dun the Heir Male or Female of the 
x ovgbe © Pegs K dl. 


when the Anceſtor-by. y any Conveyance takes an; 
Eſtate of Freehold, and in the ſame Cn ance/an 


Eſtate is limiced--either of dete 
te his. Heirs in Fee. ar: Tail the Heirs are Wordsof 


Limitation of the Eſtate, and not Words of: Purchaſe. 1 Co. 104. 4. 
#314 # | 2 | Diſcent 


= 


Where the Eimitation 


Where the Word Heir: 
are Words of Li . 


N 


# 7 


akute 


we pt WY 22 
* 1 * Hen A5 


Dilcent as Heir, without ſaying Bow. is good 
upon à general Demurrer, being only - Form. 


1 Lev. 190. 


Childzen ſhall inherit their Anceſtors Eſtates in 


the right aſcending Line, apgl 4 not inge need by 
them. Vaugh. 244. Ain 
In the Collateral Lines Uf "Ub and Ne Few, 
| the Uncle as well inherits the Nephew, & the 
Nephew the Uncle. Laugh. 244. 

Jn the Caſe of Aliens, nothing interru 
common Courſe of Diſcents, but Defeckus Na 
Vangh. 268. 

if a Gift be made to a Man and the m of 
his Body, and he hath Iflue a Son and a Daugh- 
ter by one Venter, and a Son by another Venter; 
the Father dies, and the eldeſt Son enters and. dies, 
the youngeſt Son {hall inherit per formam Don; for 
he claims as Heir of the Body of the Donee, "and 
not generally, as Heir of the Brother: And this is 
the Reaſon of the Rule, Quod poſſeſſio Fratris in 
frodo fimplicik, facit Sororem eſſe heredem : By tbis 
Rule the Brother ought to be in actual Poſſeſſion of 
the Fee · ſimple, either by his own Act, or the actual 
poſſeſſion of another: As if it were leaſed for 


Years, 


ots the 


Diſcent as Heir. with: | 
ont laying how, - 


How | Children ſhall ; 
inherit their Anceſtors 
in the right. Line, 


How in the Collateral 
Line. 


What interrupts the 


Courſe of Diſcent, in the 
Caſe of Aliens, 


To a Man and thz 
Heirs of his Body. 


* 


Who ſhall inherit per 


formam Dont. 


Paſſeſſo Fratris, 
* Note In feodo fimplicih 


Actual Polſon. 


the Poſſeſſion of the Leſſee veſts the actual Fee and Freeliold | 


in the elder Brother; and the Siſter ſhall inherit as Heir to her Bro- 


ther who was laſt ſeized: But of a Reverſion or a 
Remainder expectant upon an Eſtate for Lives, or 
in Tail, there he who claims the Reverſion as Heir, 
ought ro make himſelf Heir to him who made the 


How the Diſcent ts. 
de, in cafe of a Rever- 
lion ot Remainder; 


Gift, or Leaſe of the Reverfion, or Remainder deſcended upon bim: 
Or if a Man, purchaſe ſuch Reverſion or Remainder, he who claims 
as Heir, ought to make himſelf Heir to the firſt Purchaſor. 3 Rep. 41, 42. 


A Man ſeized ex parte materna, deviſes for 16 
Years, and afterwards to his Heir ex parte materna, 
the Heir ſhall be in by Diſcent and not by Purchaſe. 
3 Lev. 127. 

here Lands are conveyed in Fee to a Man's 
right Heirs, by the Name of Heirs, be it by Uſe 


of Deviſe, 
therwiſe it is, if Lands be fo conveyed in Tail. 


Hob. 30. 


et the Heir is in by Diſcent: But o- ſtate. Tail. 


Where the Heir ſha!l 
be in by Diſcent, upon 
oh Devile of a Nemain- 

er. 


The Difference be- 
tween a Conveyance j1 
Fee-fimple, and of E- 
to a Man's 
right Heirs. 


Oiſlcharge. 


| Urharge {9 p20p operip where a Pan is 
2 Writ 92 Autho⸗ 


— 1 of Gi doth what by Law he is re- 


Diſcharge, what.” 


that Matter fo2 which he was confined, 


| 2 rn and the Plaintiff do not remove him by a Hubeas 
— to the King's Bench, in two Terms after he 


ſhall have his Seperſedear, and be diſcharged upon common Bail: S0 
likwiſe if a — continues two Terms in the King's Bench, and 
3 no Declaration comes in againſt him, he ſhall be diſcharged upon 
= | common Bail: But now by a late Statute made 4 E 36 M. the 
1 Plaintiff may declare againſt ſuch Priſoner i» Cuſtodis Vic. or in Cuſto- 
ö dia A. B. Balliv. libertat. Decan. & Capitul. Eccleſie Collegiat. Sandi Pe- 
tri Weſt. or any other. Bailiff of the Liberty where fach Perſon is a 
Priſoner. But Nba, the Plaintiff muſt charge ſuch Defendant with a 


Writ in Cuſtody at bis Suit before he can declare againſt him. Sce 


Title Pꝛiſoners. 
is now a controverted point, That if the pri- 


\ Whether a roluotary ſon- Keener ſuffer 2 Priſ ſ d after- 
Bſcave i per ſuffer a Priſoner to eſcape, and after 
Dicharge tothe Fil: waxds a Feive faciarisſued out againſt the Defendant, 


a Diſcharge to the Priſo- 
ſoner. and two Neichils returned, and he taken again, 


whether it is lawful or no? The Court was divided in Opinion. 
Paſch. 21 Car. 2. Reg. is C. B. If it be a voluntary Eſcape in the Pri- 
ſon-Keeper it roms | to me to be a Diſcharge ; but if the Eſcape was tor- 
tious it is not, for no Perſon ſhall take — of his own Tort. 


; a X, the Plaintiff gire in Execution, do give the Defendant Leave to go 
at large, that i is, out of Prifon, the Execution is 


tion Leave to go at large, 
r of che thereby diſcharged ; and if the Plaintiff do take 
e the Defendant again upon the ſame Execution and 


commit him to P. iſon, the Defendant may bring 


an Audita SQerela a gala the Plaintiff, for his illegal impriſonin of 
him. Mich. 23 Cer. B. R. For it ſhall be intended that the Plaintiff had 


Satisfaction * the Execution, or elſe he would not have * 
2 Deten- 
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42 8 
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. 
* 


quired [ito 90; then he is diſcharged from 


Where a Superſedeas ſhall If one be arreſted by a Lua out ofthis Court, 


Tf the Plaintiff, at whoſe Suit the Defendant is. 
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* apon, the ſume Execution, the Law will adjudes it ati unſuſt Veratiön 
eee hich an Audits Baerela doth lie. * S Juſt Vexation, 


A Piifoner that is committed for Felohy, and A Prifoner committed 
brought to this Bat by a Habear Corpie, cannot be for Felony cannot be 
diſcharged, altbough the Return upon the Hebear it de nec ape that be 
torpus be not ſafficietit to give the Court ſatisfa- 4 uk committed. 
ion that he was juſtly committed. Paſeh. 24 Car. l 
B. R. For the Court is always cautious how they give Liberty to 
Capital Offetiders, becauſe Fe pufiiſhing of ſuch Offences concerns 
much the Good of the Kingdom in its Peace a 1 


| ae dafety. 
q Þyiloner we 7 iy t to the Bar to be hail- OY MIR 
ed by a Writ of Habeas corps, if he were com- me, de be moner wk 
ai for Matect a the (evg ge, iſt be op; S. 
brought into the Coutt on the Crown-fide, that is, 


7 


but if he ſtanids conitiitted for 2 Matter determinable on the Pleas- 
de, he muſt be brought into Court te be ailel on that ſide of the 
court where the Maſter of the King's Bench Office fits; viz. on the 
if Hand of the Lord Chief Juſtice. Poſch. 24 Car. B For che 
King's Bench Court is a Court which holds Plea in a doubt Capacity, 
is. In Criminal Matters which concern the Publick, and in Civil 
Matters ariſing betwixt Subject aud Subjecł; and in thoſe Reſpects it 
hath feveral Offices and Officers appropriated to the Tranſaction and 
Diſpatch of Matters Criminal and Civil; and thoſe Officers have their 


ſach Matters. | 3 ee Eoe”. | 

Ok later time it hath been permitted by the The Bail ſhall be dif 
Court to diſcharge the Bail, if he bring in the 955 4 han. = 
principal before the Return of the ſecond. Sclre fa, fore the Retorn of fe. 
das iſſued out apainſt the Bail; but anciently it ond S Je. 


. * — 


was not ſo. Mich. 24 Car. B. N. This is in Favour 


it judgeth it hard for one Man to pay another Man's Debt, which he 
14 not to do, axe be 2 5 toy view ; 

q [Judgment cannot be difcharged by pleading a 4, Judgment cannot 
Parol A geewene between the Parties d (charge 5 pee vcd by pleading 
it. 27 Jan. 16 50. B. S. For Matters of Record are diſcharge it. 
not not be wiped off with Words; for Records are Fs 
| Things made upon ſolemn Deliberation, are of a high Nature, and 
great Regard in Law ; but a Releaſe under Hand and Seal is a good 

iſcharge. HA 

Jf + Attachment be granted by the Court a- Where a Man is taken 
rainſt one, and he is thereupon taken, he ſhall not 7 appear Court. 
be diſcharged upon an Affidavit made on his Be- 
balf: But he muſt appear in Perſon in Court, and 

be there diſcharged or committed, or elſe bound over to anſwer In- 
terrogatories, and be fined, if he be reported Guilty: For it is a Per- 
\ fonal Offence for which he is attached; and he ſhall not therefore be 
diſcharged, until he yield Obedience in Perſon to the Court, and be 


dy the Court diſcharged. 
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r 
Defendant leave to go at large: and therefore if he take him again 


on that Side of the Court Where the Maſter of the Crown: Office fits 


nſtarit and known Offices and Places in Court to fit for difpatch of 


of the Bail, whom I conceive the Law doth therefore favour, becariſe 


Payment 


372 Diſcharge. "FE 
Payment was former- ayment of the Money due upon the judgment, 
yao Paws 56, Fe. 3s e de ge, F Mod, 194, Br in o 
/ Bail: But now it is a Sczre facaas againſt the Bail, they; may in their Dir. 
good Plea. charge plead; That the Principal paid the Money: 

| | ,. Becauſe the Words of the Condition of the Reccg. 
nizance are, That the Principal ſhall. render his Body to Priſon, or 
pay the Condemnation, _ or the Bail will do it for him: So that if 
the Principal pays the Condemnation, he hath performed the Con- 
| | dition of the Recognizance. But now by the sta- 
Stat. 4 & 5 Anfr. tute of 4 & 5 Aund, cap. Payment is a good Plea 
to a Sci. fa. upon a judgment. e e ee e 
f * 1 Th a Promiſe meerly executory on both Pirts, 
3 —2 ſomething may be di charged by Parol.: As if I 
Parol Diſcharge. | promiſe to pay you 51. if you will go to Rowe, 
before you go you may diſcharge me of my Promiſe, 
A Parol Diſcharge is A Taxol Diſcharge is good before Breach of the 
good before Breach of, ,.. ** Wee pre «Arr 4 . of 
the Promiſe. Promiſe, but not afterwards without Satisfaction 
2 | made for the Breach of it. Hill. 22 Car. 1. B. R. 
For by the Breach of it an Injury is done to the Parties, which re- 
quires Satisfaction; and ſach Satisfaction cannot be diſcharged by 


Parol. 2 Mod. 259. Co. Car. '383. 1 Sid. 293, 
LEE AI. 88 by his own Act or Laches diſ- 
3 22 charges one of the Obligors, where they are joint- 
ges all the reft. ly and ſeverally bound, this by the better Opini- 
+> "ORE = 8 n them = * 129. 
3 NJ n the pleading of a Diſcharge if it be of a par- 
to a. * ticular thing. it mot be en ow: but wine it 
| is to Multiplicity of Things, there a general plead- 

ing is good. Co. El. 253. pl. 24, VV 
FA 8 lt A Man may diſcharge a Promiſe made to him- 
n 2 ſelf, not by himſelf; for he cannot diſcharge his 

ſelf, not by himſelf own Promiſe. Cro. Fac. 483. pl. 19 * 
Eronef avit eum of the The Defendant dead that before any Breachof 
Promiſe is a good Plea the Promiſe, viz. ſuch a Day at ſych a Place the 
before any Breach of it. Plaintiff exoneravit eum of the ſaid Promiſe : And 
- _ __ adjudgd a good Plea; for inaſmuch as this was 
an Action grounded upon a Promiſe by Words, it may be diſcharged 
by Words; for eodem modo quo oritur, eodem modo diſſolvitur. Co. 


Car. 383. pl. 14, 384. 
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15 [Dt MIATA Por 


Kenney in * — en a Lee Fee 


Er Lees, Diſcontiimuatite of ocels 2 
ahi ae 8 the Cart. Plorels is where it ia put 4 


" Where a Voucher may be cſined, and the Where the Vouche —_ 
Eflbin is not adjourged, this is a Diſcontinuance ; dee Þ* foined, and -— 
but where it is not heceſſary the Youchee ſhould e, it is a Diſcontinu. - 
be eſſoined, there the want of Adjournment of, the abe, Seer ile ese 2 
Efſvin makes no Fe omar Yo 4. 22 Cr. F. chee ſhould be aligned. X þ 
Becauſe-where an Eſſoinment is neceſſary, there jt is by 

accounted Part of the Proceſs, 2 0 the ot Adjodroment of it muſt be 


a Diſcontinuance of the Proceſs ; but where it is not neceſſary, there 
it is accounted as no Part of af the Fe N au for its not being 1 ad- 
journed, doth not diſcontinu Proceſs. © | : 
an Appeal may as well be diſcominyed þ by the 1 

Defe& of The Proceſs or Proceedin AL in it, as 17 N a Etage 
be by Inſufficie of the original Vrit. Hill. 22 wn 
B. R. For by ſuch Defect in the Proceeding, the Matter dependin 
in Court is as it were out of Court, and made not depending,” 
thougli the Court was ſufficiently at firſt polſeſe d of f'the Cauſe by the 
Sufficiency of the original Writ; but if the original Writ be not ood, 
the Court is not rightly poſſeſſed i of the Cauſe, and then all Proceed- 
_ ings upon it are null, and are to he diſcontinued. 


Wr cannot di 0 
The Plaintiff cannot diſcontinue his Action after Ga i he Devens 


a Demurrer joined and entred, or after a general joined, G. 
or ſpecial Verdict found, or after a Writ of En- 
quiry executed without leave of the Court. Per Magiftrow Liveſy 6 


: altos, &c. Paſch. 21 Car. 2. 3 
2 Except tae murrer 
'The Plaintiff may diſcontinue hi Action by the w3s only upon Matrer of 5 


Love of the Court, after he bath Joane in” = Form in Pleading.. 
murrer with the Defendant, paying Coſts to tbe In 
"Defendant; if the Demurrer was only upon Matter of Form in the 
| pleading z but if the Demurrer ws, * well upon Matter of Subltance, 
; * 


5 A an what. 


4 


474 


as upon Matter of Form, there he cannot diſcontinue his Action but 

of the Court, and with the Defendant's Conſent. Mich. 22 Co. 
there is a grea | 

Matter only of Form, and a Demurrer joined u 


b 
B. R. For 


Subſtance. 


A Diſcontinuance is 


not perſett till entered 
on the Roll. 


Matter of Record 


; but if this Diſcontinuance be to be ' 


- Diſcontfitance.— 


t Difference betwixt a Demurrer joined upon 
Matter of 22 


een q 
feontimudnce of an Suit is not a 
ect Diſcontinuance until it be entred upon the 
oll ; for the Entry of it makes it part of the Re- 
cord, and a Recard cannot be diſcontinued but 


eaded, it is 


not neceſſary to plead the Entry of it. . 23 Car. B. For it ſhall 
be intended that it is entred without ſhewing it. 
| | In the Caſe of Robinſon and Vanbrugg, Mich. 1650. 


1 
Diſcontinuance ſome - 


times granted, and ſome- 
times denied after de- 
murrer joined 


A general Demurrer 


inſtead of a ſpecial, is a 
Diſcontinvance, 


22 Car. B. R. Becauſe by the Diſcontinuance the 


It is not uſual after 
Demur: er on Arbitra- 


tion pleaded. 


The Court gave the 
Plaintiff Leave to diſcon- 
tinue after Judgment 
iven for Defendant on 

urrer. XN 


Three Replications : 
Defendant demurs to 
one, and anſwers not the 
other two; Plaintiff 
joins: It is a Diſcontinu- 

Debt upon Bond for 
Performance of an A- 
ward: Plaintiff miſtook 
the Day of Tender, yet 
the Court after Demnr- 
rer joined gave himLeave 
to diſcontinue, paying 


No Diſcontinuance af- 
ter Verdict. 


Diſcontinuance as to 
Part helped by Verdict. 


Where after Leave to 
diſcontinue, the Plaintiff 
waved it, and tried the 
Cauſe. 


After a Demurrer joined, and ſpoken ' unto by 
Counſel on both ſides, it was moved that the 
Plaintiff might diſcohtinae his Action. Ghz» Chief 


Juſtice anſwered, That this Motion hath been ſome- 
times granted, and ſometimes denied; and that the Common Pleas 
denied this Motion in the Cafe of Basler and Baller. 


' Where a Demurrer is a general Demurrer, 
whereas it ought to have been a ſpecial Demurrer, 
this is a Diſcontinuznce, and there can be no Judg- 
ment given in the Caſe upon 2 Demurrer, Hill. 
e is out of Court. 
After a Demurrer upon an Arbitration pleaded, 
it is not uſual to diſcontinue the Action. Mic. 
24 Car, B. R. But to argue the Demurrer to try 
OY of the Arbitration ſo pleaded to avoid 
ay. n oft 
Where che Court gave Leave to the Plaintiff to 
diſcontinue his Action, although they had deliver- 
ed their Judgment for the Defendant upon a De- 
murrer. See 1 Sawnd. 23. 39. 1 Lev. 227, 298. 
I there be three Replications, aud the Defen- 
dant demurs to one of them, and gives no Anſwer 
to the other two, and the Plaintiff joins in De- 
murrer, it is a Diſcontinuance. Id. 338, 339. 


| See 2 Saund. 73, 74. TAhere in Debt upon Bond 
to perform an Award, the Plaintiff had miſtaken the 
Day of Tender of the Award ; and the Court after 
Demurrer joined, gave the Plaintiff Leave to dil- 
continue his Action upon Payment of Coſts. 


That a Man may 'not diſcontinue after Verdict. 
1 Lev. 48. TY | 5 


Diſcontinuance as to Part cured by Verdict. 


3 Lev. 39. Simile, ibid. 324- 


: That after Leave to diſcontinue, the Plaintiff 
waved it, and tried the Cauſe. 3 Keb. 30. pl. 5 85 
I Sa. 


> neee +a _ ct 


* 


f 


ſoever, as well before as after Verdict. Cro. Eliz. cured after Werder 


Dienen 


The Plaintiff cannot diſcontiune his own Atton 
without Leave of the 5 an be no _ a 


Advantag . dant may if for his Ad- 
99 8 Cre. vantage, enter them. 


is enacted, No Dicortinuance up- 


s Bench 
ſhall ſtand and be e e 1 
Defendant to plead again to the ſame, unleſs the Defendant deſire ſo 
to do, and requeſt the ſame of the Court. 
No Suits or Indictments before any uſtices of =NoSults,thdiftments, 
the Peace or Commiſſioners ſhall be di continued 2 
by a new Commiſſion. continued by a new Com. 


miſſion, 
Jn what Caſes 81 are ainengable, 11 Y. 6. cap, 6. 
and in what not. See in Title Amendment. 3 


In what Caſes amend- 


mon Law by Appearance. Show. Rep. 320. ces help'd by Appeat- 


All Difonrinaences 26d Miſcantinuances what- All .Difs ſcontiiuance 
and Miſton neces are 


489. Cro. Jac. 528. Cro. Car. 236. and as well on 

Part of the Plaintiff, as on the Part of the Defendant, or other 
egligence of the Parties, their Counſellors or Attorneys, are cured 
after a Verdict, per Stat. 32 H. 8. cap. 30. 3 Lev. KDE 

325. 40. 39. See 36'E. 3. cap. 15. Dar. 352. But 36 E. 3.0m + 
1 lect VerdiQs are not help'd by this Statute. BY 

1. 196. Co. Blix. 133. 3 Lev. 55. Le: 


after Verdict as before; and as well where there be * A 1 
two Verdicts in two ſeveral Counties upen- one where there are two 


Declaration. Cro. Jac. 928. pl. 8. 529. 1 W upon one De- 


Mbere there are two Defendants, one pleads to Iſſue, to the other's 
Plea there is a Demurrer; the Ifſue i is tried, aud a Verdict againſt the 
Defendant; he is out of Court, and no Day ſhall be given to him 
againſt whom a Verdict is found: For he hath no Day in Court to 
plead any thing. But the Day is to be given to the other Party, who 
is bo — to the Demurrer. 15 _ 235: 75 | 7. 236. 

re for two Things, the Jury find a Ver : 
for one, and nothing for We other, it is a Bis. ge: L 3 


tinuance. continuance. 
The Court will not give the Plaintiff Leave to whe 46 Court wit 
diſcontinue upon a Bond, where he ma have Co- give Leave to diſconti- 


venant. 2 Lev. 118. Mich. 26 Car. 2. B. R. = nue, and where not. 

afterwards in Hill. 26 & 27 Car 2. the Court | 
mitted the Plaintiff to diſcontinue, paying of ofts, tho' the Action 
was brought for the Penalty, and the Caſe bad been argued. 2 Lev. 


134. 
In 


Diſcontinuance of Proceſs is help'd at the Com- Diſcontinuance of Pro- , 


They are aided by — wes of Jeofails, as. well  Diſcontinuances are 


7 
I A "ARES Oo 44... ew. Ae - ww — — 


4 e daf T2 300 Oaks. &.., 
0 e — 2 nd t o 1 
keandociriypawhy:. The Defendant 
n 88 all; "Fw YT ym andicutti 
25 wn of 100 Oaks, Parcel, pleads Not- A 
* = te e brea of the ſe (but —— 
of cuttin down and Shes he Way” the Timber) pleads a Title: 50 
that in t 4A * the Ker as to the Trees: was totally omitted: 


And th a Demurret, the Demurrer being joined, the: Whole 

was di odtibed'; but m Joy try the) Matter in Law, the 
Roll. was amended. 18 Rep, 4 

en ä a Diſtoncinuance after en- 

e 5 N is Verdict, and held that he might 

of a ſpecial Verdi. do it. But it it was doubted whether the Defendant 

ien Whether the ſhonld have his Coſts, becauſe no FER was s gi 


ow. hall bore is venere Car. 375: pl. 19. 
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' Diſcontiunance of Eltates, 


Ilroxtinugues of Eſtates ts where a T ＋ 
N O a Man ſeifed — the 1015 


Mike, &c. by ajted by ift tn 
a of RY; by K 12 
o2 Livery, aliens; then | 


Aale 0 
05 ; i a e nces: In 
—— Cales the Alke atter 


no Tue” in Tail 
ter the Death ok the Tenant att, nog thoſe Remainder 02 Re: 
verffon, cannot enter, tut are 


** 


| W of 
Eſtates, what. | 


Jy 3 ofthe put to his Aion. 


i Li- - 
A Gravt vichone 2 2 ehe, without Livery makes no Diſcontinn 


| 2 | A Gzant in Fee without Warranty makes no 
ttf 5 in Fee pit Difcontinuance. en | 
Conti ce. | 

I | The King is Tenant in Tall, and. grants for 


_ Nelther doth © the” Years or Life, and dies, the Patent is void; for a 
ps => * Grant without Livery makes no Diſcontiouance : 
I is ſhall bind but only during the Grantor's Life. 
gg the ſame Law is in Caſe of ſuch Graũt in Fee: For the Brant in 
ee makes no Diſcontinuance without Warranty. 1 Rep. 44. b. 
e « Eike Tail of a Copyhold ſurrenders to an- 
Copybald by. Tenant in u_ in this makes not ati Diſcontinuance, 
Tail makes go Diſcon- but the Heir in Tail may enter. 1 Leon. gg. Caſe 124. 
tinnance. Tennant for Life, Remainder in Tal Reverſion 
"Tenant for Life, Re. in Fee; enant for Life enfeoffs the Reverlioner ; 7 


mainder In Tail, Rever- this is 2 Diſcontinuance, 1 Rep. — 4. 


hon in Fee; Tenadt in 

Tail enfeoffs the Rever- 

ſwner, it is a Forfeiture, and makes a Diſcontinuance, S 
— 39 0 


3 


| 2 — | 
Diſtontinusipte of .Ettates. ad 
} He meg OE N Þ wy Rever- _$o where Tenanr 11 
ſion in Fee; Tenant. in Tail en the Reverſio- Tail <nfcoffs the Rever- 
ner, ie e Diſcortinuznce. ot ag =_ a pea 
Fer y nx 1 70S 1 nn 
ſeiled by Force of the Intail, unleſs it be by rea- T. W.ere Tenant 
ſon of Warranty. Lit.. Rep. 8. | . by Tail can diſcontinue, 
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F hen any Thing is left to any Perſon to The Law jntends that 
be done according to his Diſcretion, I n, fiir to 
the Law intends it muſt be done ſhwuld be done accord. 
3 with ſound Diſcretion, and accord- ing to Law, and B. K. 
ing to Law : And this Court hath a Power to re- won gp Fo aa 
dreſs Things that are otherwiſe done, notwith- 8 
ſtanding they are left to the Diſcretion of thoſe that 

do them. Trin. 23 Car. 1. B. R. For their Diſcretion is not properly 
Diſcretion, but Folly or Madneſs, who act Things contrary to Rea- 
ſon, and againſt Law. on | ES 


$::3% 


— 


Diſpenſation, 
. +” 


See Pardon. 
Statutes. 


Diſpenſation doth Jus dare, and makes the Diſpenſation, what. 
the Thing prohibited, lawful to be done 
by him who hath a Diſpenſation from the king o2 other Per⸗ 


4 A. fon who hath Power of granting of it. 


Malum in ſe will not admit of a Diſpenſation. What will not admit 
March Rep 213 | | of a Diſpenſation. | 
Where the Subject hath an immediate Intereſt in yyhere the King may 
bn Act of Parliament the King cannot diſpenſe with diſpenſe with an Act of 
ns 


but where the King is intruſted with the Ma- Is and where 


nagement of it, and the Subject only by way of 

Conſequence, he may. Per Hale, arguendo. March 

214, 215. 

Where there is a Penalty only given by the Another Inftance. 
Statute, there the King may diſpenſe with it; 

but when a Statute is abſolute and not ſab modo, he cannot diſpenſe 


with it. Per Shaftoe, arguendo in the ſame Caſe, 216, 317. 
6 F here 


478, 
Where the King may 

di per 2 

Law 3 and where, not. 


May - diſpenſe. with 


Wrongs done to himſelf. 


Not where the Suit 
is for the Benefit of a 
third Perſon. 


Who may diſpenſe for 
Pluralities. 


Who may purchaſe 
a Diſpenſation to hold 
more Benefices with 
Cure of 81, per Aunam 
than one. 

21 . 8 cap. 13. 

Nate, this, Statute com- 


zenſe with a penal 


/ 


-Dilpenlatiqn....- 1? 
here the Suit is only thaKipg's fer che Breyct 
of à penal Lam, and is not to. the Damage of 3 
third Perſon, the King may. diſpenſe. Vaugh. 3 
336, 33%» 340. nile, og i en 
Where the Offe ce 99 none but the King, 
he may diſpenſe with it. Kangh. 34. 
- Where the Suit is the Kings, only for the Be. 
nefit of a third Perſon, he cannot diſpenſe. Vaugb. 
334, 336, 339, 34% _ 
The Pope could formerly, and the Archbiſhop 
may npw; diſpenſe wr a Plarality. Yagh. 20, 23, 
co may now purchaſe Eicenſe or Diſpenſati. 
on to hold more Benefie&s with Cure of the Value 
of 8 L per Aumum than ane, Tee the Statute at large, 
21 HO cap. 13. Selk 13, 14, 15, Gr. 


adjourned. ta. W.ftminſer, | * 


—ä— 


Who is a Diſſeiſor. 


A Diſſeiſin, what. 


enters wrongfully 
into my Lands, and 1 
after accept of tke Rent 


of him; he is no Diſſeifor. 


pl. 15. 


Acceptance of Rent 
will make a voidable 
Leaſe good; but not 
one actually void. 


Leſſre for Years ſur- 
renders his Term, and 
continues the Poſſeſſion, 
he is no Difſeiſor, but 
Tenant at Sufferance. 


* 
hos ; 2 


Biſſeiſoꝛ and Diſſeiſin. 


;  Diſſeiſoz is he which enters and puts a 
* Wan out of his Freehold, without Oz 
der of the Law. Co. Lite. Seat. 279. viz. 
where the Entry is not lawful, 

A Diffetiſin is a wzongtul, putting out of him who 
18 actually ſeized of a Freehold, Co. Litt. 277. a. 


Jf one enter wrongfully into my Lands, and 
after his Entry I accept of Rent of him for the 
Land, I cannot afterwards take him for a Diſſeiſor. 


ed the Wrong by admit- 
aſch. 6. Jac. See Dyer 173- 


Where a Leaſe is voidable, Acceptance of the 
Rent ſhall make the Leaſe : But where the 
Leaſe is void, no Acceptance of Rent or other At 
can make it good. 
Leſſee for Years ſurrenders his Term, and con- 
tinues the Poſſeſſion: He is no Diſſeiſor, but at 
the Pleaſure of the Leſſor, and is as Tenant by Sut- 
ferance. Co. Fac. 304. Plowd. Com. 393. 


A 


pups inn, fog wits ©6%* Gewnd fad OY. 


Trin. 24 Car. 1. B. R. For by my Acceptance of the 
Rent I have aſſented to his Entry, and pur 
ting him for my Tenant. Mull verſus Mull. 
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Dilfoilo#/auid Pil. 9% 
2 Dilleiſoys'dying ſeized; "unſefs de hath quiet * When 2 Piftiſn dite 
Poſſeſſion vrithout any Entry e 200 amEntry, . | 
above-Five Vears-aftey-the Dilſeifin, doth not take n. 3 
away an Entry.. 32 H. 8. cap. 33. | 

hen a Peoffor after the Feoffment enters and Where a Feoffor en- 
takes the. Profits, and makes 2 Leaſe for Years, the ters after his F a 
Law adjudges this to be a Diſſeiſin; although th D. 
Intent of the Parties was, That. the Feaſſet hould * 
make a Leaſe tb. che Frgffor fon Life 2 Rep, 3. 

Tenant for Years ſurrenders his Term to the Tens fü. 8 
Leſſor, and continues ſtill in Poſſeſſion, and pays renders, but continues 
his Rent: This is no Diſſeiſin; becauſe it amounts in Poſſeſſion, and pays 
to a new Leaſe. Cro. Jac. 394. GW 

A Leaſe to commence at Michaelmas is a future A Lege 
Intereſt : = * ters before Michael mas, and 1 Pars, f = 05 
continues the Poſſeſſion after Mzchoelmas : It is all nate] before the Com- 
a Diſſeiſin, but it was not turned to a Right by. it: 
the Leſſee's Entry: Becauſe he never was poſſeſs d by Virtue of the 
Term, but by Diſſeiſin. And here the Leſſee may aſſign his Term 
over without Entry: Becauſe he had fiever enter d. 1 ev. 46, 47. 
But where the Leſſor enters upon the Leſſee's Poſſeſſion, this turns the 
Leſſee's Bſtate to a Right, ſo that he cannot aſſign his Term off from 


the Land. 1 Lev. 46. 


A Deſleiſo2 levies a Fine, and declares the Uſes How a ine levied by 
to the Conuſee; this ſhall. not enure to the Diſſei- Piſſcifor ſhall operate. 


ſor: But if no Uſes had been declared, it would. © | 


have been to the Ule of the Diſſciſor, and extinguiſh'd the Right o 
the Diſſeiſee. x Lev. 128. 


Ik one diſſeiſe me, and during the Diſſeiſin cuts Treſpaſs lies againſt a 


down the Trees or Graſs, Gc. growing upon the Diſſeiſor and bis Ser- 


Land, and afterwards I re-enter, I ſhall have Treſ- 5 88 n 


paſs againſt him: For after my Regreſs, the Law, as to the Diſſciſor- 
and his Servants, ſuppoſes the Freehold to have always Continuance 


in me; But if my Diſſeiſor makes a Feoffment in ch 
ee, Gift in Tail, or Leaſe for Life or Years, I _— —_— 
ſhall not have Treſpaſs againſt thoſe who come in wy. 


by Title. 11 Co. Rep. 51. Keilw. 1. 6. 
But in this Caſe, I ſhall recover all the Meſne Profits againſt the 


Diſſeiſor himſelf. 11 Rep. 51. 4. 


Tenant at Will makes a Leaſe from Year to Tenant at lf ina 
Tear; this is no Diſſeiſin, but the Leaſe is void; but à vid Leaſc 
for he who diſſeiſeth a Man, ought to claim Inhe- ; 


ritance in the Land, whereof the Diſſeiſin is done, , Diſſeiſor ought to 


Claim an Inheritance. 


4 Leon. Caſe 95. But in Cro. El. 830. pl. 38. it is ſaid, | 
That if Tenant at Will makes a Leaſe for Years, 1 
and the Leſſee enters, he is only the Diſſeiſor, and  encers. he is the Di. 
a Releaſe or Confirmation to the Tenant at Will af. ivr. 5 
terwards is void. See Co. Litt. 57. 4. Cro. Car. 304. In Latch, per Jones 
Juſtice, Leſſee at Will leaſes for Years; the Leſſte enters; 1 2 1 a 
| | iſſeiſin 


Difeifin at the El 


where not. 


ection of him who hath the Freehold, and not 
otherwiſe. Latch 53. Alſo the Leſſee for Years was adjudged to be 


the Diſſeiſor in Blu 
Car. fo. 


7 W 2 : *% + 4% ® 
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| Diſtreſs ko: Rent, 


Sce) 


3 


Tender. 


Iftreſs is a Thing which.is taken and di. 
ſtrained upon Land fo2 Rent behind; oz o⸗ 
ther Duty oz Damage done npon the 
cx Land, although the Pꝛoperty of the Thing 
belongs to a Stranger: But where they are aStranger's Cattle, they 
| ought to be Levant and Couchant upon the Land, 
Muft be levant and Ig Jong as they baue well reſted themſelves there; 
NIE 1 elſe they are not diffrainable o: Kent ozServi- 
ces, | 


A Diftrefs, what. 


Cattle driving to Lo» Cattle which were driving to London to be ſold, 
«gy 66— or lodged in a Cloſe upon the Road, and were 
RE there diſtrained for the Rent of the Land; and 
held that they are diftrainable : Becauſe, ſays the Book, it is not rea- 
ſonable that the Cattle coming to Landon from all the remote Parts 
of the Kingdom, ſhould be privileged from a Diſtreſs for the Land- 
Jord's Rent for all the Way that they come. 3 Lev. 260, 261. But 
afterwards (as I heard) it was upon a Bill in Chancery, brought by the 
Grazier againſt the Diſtreiner, decreed, That he ſhould be repaid the 


full Value of his Cattle, and alſo his Charges at Law and Equity. 
ö There is a Difference where the Cattle come 
be ne = 1 — upon the Land of another in Default of the Owner 


before they are Levant of the Cattle; as by Eſcape or Stray; and where 


and Couchant; and jn Default of another: In the firſt Caſe they may 


couchant ; but in the other Caſe not. 2 Leon. Caſe 8. 

Erecutozs of Tenant for Life are within 32 
1 „ H. 8. cap. 37. and may diſtrain for Rent due to 
for Rent the Teſtator. Latw. 1230. 


32 P. 8. cap, 37. | | | 
Two Diſtreſſes muſt Two Diſtreſſes cannot be taken for one Rent, if 


not be taken for one there were ſufficient Goods when the firſt Diſtreſs 

Rent, if there be Goods was made: Becauſe it was a Folly of the Party, who 

7 152600 | had not taken a ſufficient Diſtreſs at the firſt. 

Lum. 1536. But if there were not ſufficient Goods when the firſt 

Diſtreſs was taken, he may diſtrain again. 
4 : 1 


In 


aalen and. Baugh's Caſe: Ibid; which Caſe ſee in Cre, | 


be diſtrained for Rent before they be levant and 
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to Law: Then after 


yams ww TH I'S Gow 


ſhall be replevied upon ſuch Security as afor 
ſuch Corn, Grain or Hay, ſo diftreined as aforeſaid, be not removed 


en » WW G' wh 
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— 
Jn, what Caſes Cattle wuſt be Levant and Cou-. 


Where catt e muſt be 


chant, before they can be diſtreined for-Lords, or Lefat and claer, 


other Rent, and in hnt not, Lat. 1577, to 18 ᷑r. 
An Expoſition of the Statute of a H., & M. Sef. xr. An txpoſition, of the 


cap. 3. and what Corn and- other, Things axe di- Sen of 2 . & fr. 


cap. F. What 


| ſtreinahſe, and when: Aud where Notice is to be Corn is giſtreinable, and 


given to the Owner, and where not. Latw, 214, „here Notice c be gi- 


215. See for this more fullx, 4 Mad. by Bt nes * 


WIT 7 a , 
* 1 ; 4 


— fo 4 


to 395. What Things are dikreinab 
not. b 47. 4. b. 5 L ** 
By the Statute of 2 V. G. M. Sac 1. cp. 5. it is What Goods are 4 
enacted, That where any Goods or Chattels. ſhall ftr 2 fas ke 
be diſtreined for any Rent reſerved, and due upon cap. 5. Os 
any Demiſe, Leaſe or Contract whatſoever ; and 
the Tenant or Owner of the Goods ſo. diſtreined, W 
ſhall not within five Days next after ſuch Diſtreſs tice to be given _ 


taken, and Notice thereof, with the Cauſe of ſuch. 


- 
* 


taking, left at the chief Manſion-Houſe, or other moſt notorious Place 


upon the Premiſſes, charged with the Rent diſtreined for, replevy 
the ſame with ſufficient Security to be given to the Sheriff according 
Diſtreſs and Notice as 
aforeſaid, and Expirſtion- of five Days, the Per- g. When to ſell the Di * 
ſon diſtreining ſhall and may, with the Sheriff or 
Under-Sheriff of the County, or the Conſtable of the Hundred, Pa- 
riſh or Place where ſuch Diſtreſs ſhall be taken, and who are bereby 
commanded to be aiding and ——_ King therein, cauſe the Goods and 
Chattels ſo diſtreined = be ap by two Sworn Appraiſers, whom 
ſuch Sheriff, Under-Sheriff 3 * Conſtable; are hereby impowered to 
ſwear to appraiſe the ſame truly, according to the beſt of their Un- 
derſtanding : And after ſuch Appraiſement made, may lawfully ſell 
the Goods and Chattels ſo diſtreined for the beſt Price can be gotten, 
towards Satisfaction of the Rent for which they ſhall be ditreined ; and 
of the Charges of fuch Diltreſs, 
Overplus in the Hands of the Sh 
the Owner's Ufe. 

Alſo, that it may be lawful for any Perſon, * diſtrein Corn in 
having Rent due upon any ſuch Demiſe, Leaſe or 
Contract, as aforeſaid, to ſeize and ſecure any Or in che Straw, oc 
Sheats or Cocks of Corn, or Cora looſe or in the Hay in a Barn, &. 
Straw, - (Corn thraſh'd is as well diſtreinable as Corn thraſhd, ai 
Corn in Sheaves. 1 Latw. 214.) or Hay lying and ſtreinable. 2 
being in any Barn or Granary, or upon any 
val, Stack or Rick; or otherwiſe, upon any Part of the Land charged 
with ſuch Diſtreſs : And to lock up and detain the . 3 
ſame in the Place where the Sq ſhall be d, % atk 1 9 


for or in the Nature of a Diſtreſs, until the ſame 
elaid - So as nevertheleſs 


Under-Sheriff or Conſtable, for 


by the Perſons diſtreining, to the Damage of the Owner thereof, 
out t of the Place where th ſame 13 be Lig and ſciſed ; 1 be 
| 6 ept 


«> 
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Appralerten and Sale, leaving the 


482 — Diſtreſs tos Went. ; 

kept there as impounded until replevied or ſold, in Default of reple- 

vying within the Time-aforeſaid. © F: 

1 : That upon any Ponnd-Breach, or Reſcous of 

I” * Goods or Chattels diſtreined for Rent, the Perſon 
. grieved ſhall have a ſpecial Action on the Caſe for 


With treble Damages. the Wrong thereby ſuſtained, and recover treble 
| Damages and Coſts of Suit againſt the Offender and 


Offenders, in any ſuch Reſcous' and Pound-Breach, any or either of 


them, or again 


the Owner or Owners of the Gvods diſtreined 


caſe the ſame be afterwards found to come to his Uſe or Poſſeſſion. 


An Action for a Reſcue. 


Where Goods may be 


See a Declaration upon this Clauſe, and a Re. 
covery thereupon. 1 Z#tr. 213, 214. 
There Leſſee for Life, for Tears, at Will, or other. 


diſtreined for Rent off wiſe, of any Meſſuages, Lands, &. whereon any 


the Premiſles. 
3 Anræ. 


Rents are reſerved; ſhall fraudulently carry off his 
Goods from the Premiſſes, to prevent the Leſſor 


from diltreining for Rent, That then the Leſſor or any perſon im- 
power d by him, within five Days next after ſuch carrying off ſuch 
Goods, may take and ſeize the fame where they ſhall be found, as a 


| And ſold and diſpoſed 


of 


A Proviſo, That it 
ſhall not extend to 2 
Sale of Goods bone fide 
before Seizure. 

8 Inre. 


Debt now lies againſt 
Tenant for Life, for 
Rent, upon 8 Ann. 


\ 


All ſuch Diſtreſſes to 
be liable to the ſame 
Orders and Directions, 
as the Diftreſſes are by 

2 M. & P. Dell. 1. 
tap. 5. 


How and when Rent 
ſhall be” diftreined for, 
upon adetermincd Leaſe- 
8 Inn. 


Diftreſs to be within 
fix Calendar Months, 
during the Leſſor's Title. 
and during the Tenant's 


Poſſeſſion. 


Not to extend to the 
Queen, 


Diſtreſs for the Arrears of ſach Rent, and ſel! or 


diſpoſe.thereof in ſuch Manner, as if the ſaid Goods 
had actually been diſtreined by the Leſſor upon the 
Premiſſes for his Arrears of Rent. wo 

Pꝛouiſo, That this Act ſhall not impower ſuch 
Leſſor to ſeiſe any Goods for Rent, which ſhall be 
ſold bons fide, for a valuable Conſideration, before 
ſuch Seizure made. Mo Op 

The Landlord may now as well bring an Ation 
of Debt for Rent againſt his Tenant for Life, as di- 
ſtrein him for Rent, and this by the Statute of 
8 Anne. | | 

Note, all ſuch Diſtreſſes to be made as aforeſaid, 
ſhall be liable to ſuch Sales, and the Moneys ariſing 
thereby to be diſtributed in ſuch Manner, as in the 
herein before-mentioned Act of 2 V. & M. Sefſ 1. 
cap. 5. is directed and appointed. 

By another Clauſe of the ſame Act, it is enacted, 
That if any Rent be due upon any determined 
Leaſe for Life, or for Years, or at Will, ſuch per- 
ſons may diſtrein for ſuch Arrears after the Deter- 


mination of thoſe Leaſes, as they might have done 


if ſuch Leaſe had been in Being. 

PÞ2ovided ſuch Diſtreſs muſt be within ſix Calen- 
dar Months after the Term ended, and during the 
Continuance of the Leſſor's Title, and the Poſſeſſion 
of the Tenant who owed the Arrears. | 

This Act not to extend co the bindering of the 
ſeiſing of any Goods for any Debts, Fines, For- 
feitures, Penalties, &c. due to the Queen, &c. 


Provided, 


„in 


£3. 257 proj jabld ny nds 


him, or them, or thoſe, in whoſe Name or Nam 


Provided, That in caſe any ſuch Diſtreſs and There muſt be Rent due. 
Sale as aforeſaid, ſhall be made by Vertue or Co- 
Jour of this Act, for Rent pretended to be in Arrear, a 


nd d h 
in truth no Rent is Arrear, or due to the Perſon ue; whereas 


diſtreining, or to 


| or Right, ſ 
Diſtreſs ſhall be taken as aforeſaid : That then the Gn of loch 


Goods and Chattels diſtreined and ſold as aforeſaid, his Executors or 
Adminiſtrators, ſhall and may, by Action of Treſpaſs, or upon the 
Cafe, to be brought againſt the Perſon or Perſons ſo diſtreining, any 
or either of them, his or their Executors or Admi- | 
niſtrators, recover the double Value of the Goods R 3 if no 
diſtreined and ſold, together with full Coſts of Suit. 


Leſſee for Years grants away all his Term to a- There can be no Di- 


nother, rendering Rent, he cannot diſtrein for this ſtleſs * Rent, where 
Rent : Becauſe he hath no Reverſion in him; bue m 
Debt will lie for it as a Sum in Groſs. 2 Lev. 80. | 

A Diffreſs may not be uſed, becauſe he hath it A Diſtres muſt nat 


| by Law only as a Gage or Pledge. Cro. Fac. 148. be uſed, any why. 


* 


PIO - * 


ä 
* ä CCS 1 
— 


Diſtrels and Diſtringas. 


Amertement. 
| Damage Feaſant. 


| Lender, 


Uiew, 


Man may diſtrein the Cattle oz Soods ke 

any Man doing Damage actually upon his DiftreS, what. 
G20und; but if Cattle are upon my 
Gzound, and J go to diſtrein them Da⸗ *7 

mage Fealant, and the Owner 02 other Perſon drives them away, J 

may purſue, and take and impound them: Alſo ko; Fines and Amerre⸗ 

ments in a Leet, the Goods of him ſo amerced map be taken away, in 


whoſe Gzound ſoever they are within the Jurtsdigion of the Court, 


Diſtringas Juratores is, where an Jlilue in Fad is _ 

wined to be tried by a Jury, which is returned by „e Fu alore, 
the Sheriff in a Panel upon a Venire Facias foz that 

Purpoſe ; and theceupon there iſſues out a UIrit of 

Diſtringas Juratores to the Sheriff, commanding him to have their Bo- 
des (it upon a Trial at Bar) in Court at the Return of the Crit; if 
at Niſi Prius, then upon the Day of the Trial at the Aſſizes. 


The 


434 Diſtrels and Wiſteingas. 
The ſeiſiog of a Stray - The ſeiſing of u Stray is not a Diſtreſs of it, for 
is nor a Diftres of , de klagt doth-feiſe it claims a Property in it, 03x, 
OK a conditional Property, that is, if it be not owned 
zithin a Year and a Bay. 21 Car. B. R. And no Man can diſtrein 
that in Which he claims any Property ; for to diſtrein is but to take 
one thing for another, and to put. it into the Cuſtody of the Law as 
a Pledge for another ching which is due to him that doth diſtrein from 
him that is diſtreined. 5 r 
1 An Amercement lies not againſt a Sheriff out of 
3 his Office for a Miſdemeanour done by him whilſt 
nour done in his Office. he was in his Ofhce; but a Diſtringas nuper Vice- 
F camitem lies againſt him for it. Paſch. 24 Car. B. R. 
For an Amercement lies properly againſt an Officer of the Court for 
ſome Miſdemeanour, and is nota Proceſs of the Court as a Diſtringas 
is, which may iſſue forth againſt one that is a Stranger. | 
2 | The Writ of Venire Faciat for the Sheriff to 
be e Ju. ſummon a Jury is returnable by him into the 
Court; and upon the Return made of it to him, 
there iſſues out of the Court another Writ called a _— Furatores, 
to cauſe the Jury to appear in Court at the Trial of the Cauſe, if the 
Trial be at the Bar in this Court, or at the Aſſizes in the County where 
the Action lies, if the Trial be to be there. Mich. 24 Car. B. R. The 
„ Venire is in the Nature of a Summons, but a Diſtrin. 
inne and a Difcinges. gas isn Proceſs of a higher Nature to niake them 
(3135) neee and fo many as make De- 
| gi - Fault forfeit 3 | , 5 33 
When a Diſiringas Ju- The Writ of Diſtringat Juratores ought to 
ratores ought to bel» delivered unto the Sheriff ſo timely, that he may 
warn the Jury to appear four Days before the 
Writ is returnable, if the Jurors tive within.forty Miles of the Place of 
Trial, and eight Days if they live farther off, 13 Maii 1651. B. S. That 
they may have time to ſettle their own Buſineſſes, and prepare for 
their Travelling. JR ; 


_ ple no; MO Writ of Alias or Plaries Diſtringas Juratores 
brine to be ſueg cum tales, for the trying of Iſſues at the Bar, ſhall 
out before the Diſringas be ſued out before the precedent Writ of Diſtringas 
EIT to tue Juratores with the Panel of the Names of the Jury 

. to it annex d ſhall be delivered to the Secondary 
of this Court, to the intent that the Iſſues forfeited by the Jury for 
their not appearing upon the precedent Writ may be duly eſtreated. 
Per Cur. Hill. 14 & ranked; of A; GS Pp: : + 6 

3 By an At of 7 & 8 W. g. Fur the Eaſe of Jurors, 

JT * mer age muſt and "5b regulating of Juries, it is ir 10 at if 
Venife » Facias by Stat. the Plaintiff (hall not proceed to Trial at the Aſſizes, 
76&8W-3- after the Teſte of the Writ of Habeas Corpora or Di- 
Aringas with a Nift Prius; that then, and in all 

ſuch Caſes, (other than where Views by Jarors ſhall be directęd) the 
Plaintiff or Demandant, when he ſhall think fit to try the ſaid Iſſue at 
any other Aſſizes, ſhall ſue forth and proſecute a new Writ of Lenire 
Faces directed to the Sheriff in this Form. Quod de novo Venire Facias 


2 | coram, 


7 


Diſtreſs and Diſtringas. $59 


coram, 8c. duodecim libentis & legales homines de wicin' de A. quor quili ” 


habeat decem librat terr tenementorum vel reddit per annum ad minus per 
vos, Scc. Et qui nec, &c. after the ancient Manner: That is to ſay; the 
Writ is to be in the ſame Form as the firſt, only adding the Words 


de novo, which Writ being duly returned and filed; a Writ of Haheas 


 Corpora, or Diſtringas with a Niſ Prius, ſhall iſſue thereupon f. | 


with a Ni Prius, upon which the Plaintiff or Demandant ſhall and 


may proceed to Trial, as if no former Writ of Venire Facias had been 
proſecuted or filed in that Cauſe, and ſo zoties quotiet, as the Cauſe 
ſhall require. | | * 
And if any Defendant or Tenant ſhall be minded How the Deſendant 
to bring the Iſſue to Trial by Proviſo, (when by ol ern Nag to 
courſe he may) he may of the iſſuable Term next 5 a 
preceding ſuch intended Trial to be had at the next Aſſizes, ſue out a 
new Venire Facias to the Sheriff in Form aforeſaid by Proviſo, and 
proſecute the ſame by Writ of Habeas Corpora, or Diſtringas with a 
Ny Prins, as though there had not been any former Venire Facias ſued 


out, or returned in that Cauſe. 

This Act alſo provides, That Jurors to ſerve 
upon the Tales ſhall be Freeholders or Copyholders 
of the County, and returned upon ſome other 
Panel to ſerve at the ſaid Aſſizes, and attending 


Jurors to ſerve on the 
Tiles muft be. Freehol- 
ders or Copyholders of 
the County, 


in Court, and may be challenged by Plaintiff or Defendant, Deman- 
dant or Tenant, as if they had been impanelled upon a Venire Facias 


to try the Iflne. | 


Where a Juror is withdrawn, there ought to 


iſſue out a Diſtringas with a decem tales, and not a 
Venire Facias. 

A Pan cannot juſtifie the Sale of Goods taken 
for a Diſtreſs upon a Plaint in a Manor-Court. 
(ro. Fac. 255. pl. 13. But the Lord may ſell a Di- 


ſtreſs taken for a Fine. Ney 19. 17. 


Diſtreſs and Sale of Goods upon the Breach o 


* Goods upon a By-Law, is 


a By-Law, is naught ; it ſhould be a Diſtreſs only. 
3 Lev. 281. Yo 

Treſpaſs lies not for taking of a Diſtreſs in one 
County, and impounding of it in another; but 
only an Action upon the Statute of x & 2 P. & M. 
ech. 12. 3 Lev. 48. | 


It muſt be in a Pound Overt in the fame Coun- 
ty not above three Miles from the Place where 
taken, and muſt be all impounded in one Place. 
Penalty is 5 L and treble Damages. 
To take but four Pence for keeping in Pound or 
impounding of one. whole Diſtreſs; Penalty 5 /. 
beſides what he ſhall take above the four Pence. 


. — 


ad 4 = 
N 
8 * 
* 
- 


If a Juror be with- 


drawn, à new Diſtringas 
* 


muſt iſfffe. . 


Goods taken for a Di- 
ſtreſs out of a Manor. 
Court cannot be ſold. 


Where a Lord may ſell. 
Diftreſs and Sale of 


naught; it muſt be Di- 
ſtrels only. 


What Remedy for ta- 
king a Diſtreſs in one 
County, and impounding 
of it in another. 


1 & 2 P. & M. cap, 12. 


1 & 2 P. & P. t. 12. 
muſt be in a Pound Overt 


not above three Miles 


from the Place. 
The Penalty. 


To take but four Pence 

for impounding of the 

- Diftrels. | 
Penalty. 


No 
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386 Diſtrels and Diſtringas. 
Who may take Di- Mo Man ſhall take a Diſtreſs out of his Fee, or 
r, . bg in the Highway or common Street, but only the 
King or his Officers having ſpecial Authority for ſo 
doing. $6 2 1 5 
7 N Tommoner may diſtrein a Stranger's Cattle, 
io Commoner and avow, ſhewing a Damage to himſelf; or have 
; an Action on the Caſe, if he can alledge any Da- 
mages to himſelf, vis. That he could not have his Common in tan 
+» amplo modo quam debuit. 3 Lev. 104. See Title Common and Com: 
= Foꝛ an Amercement in a Court-Baron, the Lord 
—_—  — * cannot diſtrein without a Preſcription: But for a 
1 Baron ſans Preſcription. Eine, and for all Amercements in a Leet, a Diſtreſs 
Xx 1 of com js incident of common Right. 11 Rep. 45. 4. 6, 


© . By the Statute of 4 & 5 Aunæ, For the Amend. 
I a How the Ditrings, ment of the Law, it is enacted, That if the Court 
* by the Statute of ſhall think it neceſſary, the Jurors ſhall have a 
ai eto View of the Meſſuages, &c: And in ſuch Caſe the 

; 5 Court may order a ſpecial Writ of Diſtringas, by 
= which the Sheriff ſhall be directed to have fix out of the firſt twelve 
3 Jurors named in ſuch Writ, or ſome greater Number of them at the 
Place in Queſtion, ſome convenient Time before the Trial, who ſhall 
have the Matters ſhewn by two Perſons to be named in the Writ, to 
be appointed by the Court: And the Sheriff who is to execute it, 
ſhall, by a ſpecial Return upon the ſame, certifie, That the View hath 


been had according to the Command of the ſaid Writ.” 


Adminiſtratozs. 


Sceß Inteſtates Eſtates. 
vere there are Gzandchildzen of an 
What the Degrees for Uncle, and Aunts, and a Son of an 
— | Uncle; living; all their Antecedents 


3 being dead, the Szandchildzen can- 
not come in Jure Repræſentationis, being in a Degree moze remote than 
| Ser ann Gans, he Ok, Fon 
Z 0 E f n en ö L + > 
F yy Caſe in Raymond, and Title Jnteſtates Eſtates, and alſo in Title 


i Idminiſtratozs and Adminiſtration, 
A Diſtrt- 


L 


0 0 om \\ BY a 
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* 
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Diſtribution. 485 

A Difftibution may be ſued for as well in the Where the Suit may 
Chancery as in the Eccleſiaſtical Court. 2 Chance, be for it. 
„ RPWO "+ | 
A Man dies inteſtate, leaving a Wife and one The Wife ſball have 
Child, the Wife ſhall have one Third, and the one third. and the Child 


| Child the other two Thirds. Pe- Pollexfen,z Mod 33. © Chiten two Third. 


The Act of Parliament doth immediately upon A Perſon who hath a 


| the Death of the Inteſtate, and before any Diſtri · Right dying before Di. 


2 4 ſtribution, his Part ſhall 
bution, made, veſt an Ihtereſt in the reſpective Per- not ſurvive, but 30 10 


ſons who are appointed to have Diſtribution of the is Executors or Admi. 
Surplus; fo that if any one die before Diſtribution — 
(though within the Year, ) yet his Share ſhall go to his Executors or 
Adminiſtrators, and not to the Survivors and next of Kin to the In- 
teſtate. 2 Chanc. Rep. 374. | | ; it, 

Jt was decreed, that the half Blood ſhall have Half and whole Blood 
an equal Share with the whole Blood. 1bid. 376. bare equal Shares. 
— Where Truſtees lay out the Money of an In- Lands purchaſed with 


fant in purchaſing of Lands in Fee, this ſhall be ac- Infant's Money ſhall be 


| | . . accounted 
counted Part of his perſonal Eſtate, he dying a perſonal Ellate be dying 


Minor. 2 Chanc. Rep. 377. a Minor. 


Divorce, See Marriage. 
Dockets, See Judgment. 


Danative. 


8 See Church. 


Dnatives are ſo called becauſe they began 
only by the Foundation andErecionotrhe WIV called Donatives. 
Donoz.: And the Patron, in conferring of ry 
them, doth: not make a Pꝛeſentment of 


his Clerk-to any D2dinary to have him admitted and inſtituted, and to 


be induced by the Archdeacon: But the Patron, though a Layman, 


pet by his Writing confers this upon his Clerk, which is called a Col- 


tion. Clergyman's Law 120. See Yelv. 60 
d A Donative is a Benefice meerly given and col: 


lated by the Patron, to a Yan without either Pꝛe⸗ What is a Donative. 
ſentation to, oꝛ Inſtitution by the Oꝛdinary, 82 Jn- 
ductton by his ©2der. Godolph. 202. 71:17:08 


The Pꝛelentee when he is in hath a Freehold. Godolph. 297. 
5 A Paro- 
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A Parochial Church 
may be a Douative. 


How it is where the 
King builds a Church. 


What Church may be 
a Donative. 


To whom the Incum- 


bent may reſign. 
Who are to viſit. 


( 
Who is capable of a. 
Donat ive. 


/ 


How a Spiritual Bene- 
fice muſt be granted, and 
when the Grant is vqid. 


1 / Danative. 5 
A Parochial Church may be a Donative, and 
exempt from all Ordinaries Juriſdictions. Godolph, 
201. 262, | 
I the King founds a Church or a Chapel, he 
may exempt it from the Ordinary's Juriſdiction, 
= the Lord Chancellor or Keeper ſhall viſit it. 1, 
A Parochial Church may be a Donative, and 
exempt from the Ordinary's Juriſdiction, and the 
Incumbent may reſign to the Patron, and not to 
the Ordinary, nor may the Ordinary viſit, but the 
Patron by Commiſſioners appointed by him ; but a 
meer Layman is not capable of a parochial Dona- 
tive, but it ought to be a Clerk in Orders; for 
though he comes in by a Lay Donation, yet his 
Function is ſpiritual. Godolph. 262. pl. 18. 
If a Donative be given generally, without Limi- 
tation of Eſtate, as for Life; yet the Gift is good, 
and the Grantee hath as large an Eſtate. therein, as 


\ 


if granted expreſly for Life: For a Spiritual .Benefice can only be 
granted for Life, not for Years, or at Will. Davis's Rep. 45, 46. 


If the true *Pacron 
once preſents, it's always 
prelentavle. 


S.» it is in Caſe of the 
King. 


But if a Stranger pre- 
ſents, it's void, 


Who are capable of 
Donatives ; and why. 


14 Car. 2. tap. 4. 


But if the true Patron of a Donative doth once 
preſent to the Ordinary of the Dioceſs, and ſuffers 


Admiſſion and Inſtitution thereupon, he thereby 
hath made it always preſentable. Cro. Fac. 63. Co. 


Litt. 344. 4. Nay, this holds in the Caſe of the 
King alſo. Style's Rep. 172. But i a Stranger pre- 
ſents a Clerk to the Ordinary, who is inſtituted and 
induced ; this doth not entitle the Clerk to it, 
becauſe it is meerly void. Cro. El. 653. Co. Litt. 344. 4. 

No Man can be capable of a Donative, unleſs he be 
Prieſt lawfully ordained; becauſe every Donative 
muſt be either a Parſonage, Vicarage, or other Ec- 
clefiaſtical Promotion or Dignity within 14 Car. 2. 
cap. 4. Note, he muſt take the Oaths, and make the 


Subſcriptions according to the ſaid Statute. See Clergymar's Law 123. 


A Refignation of it 
muſt be made to the 
Donor, not to the Bi- 
ſhop. 


If a Benefice, with 
Cure; muſt in two 
Months read the 39 Ar- 
ticles and Prayers Fore- 
noon and Afternoon. 


Poſſeſſion; and alſo to read within the ſame Time the Morning and 


The Penalty. 


14 Car. 2.cap. 4. 


A Reſignation of a Donative muſt be to the Do- 
nor, who hath the ſole Viſitation and Correction; 
and the Ordinary hath nothing to do therewith. 
Cro. Jac. 63. pl. 1. Moore, Caſe 1062. 

Note, if the Benefice be a Benefice with Cure, 
it is ſafe for him to ſubſcribe the 39 Articles in 
the Preſence of the Ordinary of the Dioceſs. 1 1». 
144. 4. 2 Go. 63. Alſo, it is ſafe for him to read 
the ſaid Articles within two Months after he bath 


Evening Prayers in his Church, and the Form of 
piving is Aſſent or Conſent thereunto ; otherwiſe 

is Benefice becomes void. Vide the Statute of 14 
Car. 2. cap. 4. | 


Dower. 


dam: viri ſui; whereas it ſhould have been Precipe 
quod reddat. E. E. que fuit uxor, B. F. And ba 
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See Receipt, | 


Dwer, by the Law of the Land, is a 3 0: 
tion 16 (Widow hath of the Lay 9 


of all the Lands in 


| Whit Dower is 


her Husband ; which by the Common Law fs the Third art 
ee. Simple, oz Fee-Tail, whereof the 


bus band was ſole ſetzed at any Cime during the Coverture. 


The Wife by Magna Charta, cap. 7. ſhall have 
her Quarentine, viz. ſhall remain in the Capital 
Meſſuage of her late Husband (which is not a war- 
like Caſtle for the Defence of the Realm) by the 
Space of forty Days; within which Time her Dower 
'ought to be aſſigned to her. See 2 Inſt. 16. 

By the Cuſtom of Gavelkind, the Wife ſhall be 
endowed of the Moiety ſo long as ſhe keeps her 
ſelf ſole and without Child. Co. Lite. 33. b. 

Where a Leſſee ſhall be received in Dower; and 


how Execution ſhall be. See Title Receipt ; and Cro. 


El. 564. | 
The Writ was Precipe A. B. quod reddat. E. F. 
rationabilem dotem ſuam de terris, &c. dudum B. quon- 


A. B. 
Day was given to ſhew Cauſe why it ſhould not 
abate. Cro. Fac. 217. pl. 4. | 

The Sheriff returned that he had delivered Sei- 


ſin of the third Part of the Honour, Hundred, Tene- 


ments, and Ad vowſon, viz. of one Tenement or 
Farm in C. vocat V. Farm tunc vel nuper in occupatione 
A. B. And moved that Tenement and Farm was uncer- 
tain: And alſo of thirteen Meſſuages and Tenements, 
eum terris, pratis, paſcuis & paſturis ei ſdem pertinen. 
tunc vel nuper in tenura A. B. C. D. E. F. &c. which 
was moved to be void for Uncertainty; but held to 
be good; becauſe it is but the Return of the Sheriff, 
which needs not ſuch preciſe Certainty as in Declara- 
tions: And when he ſays he hath delivered them 
all by Metes and Bounds, it is good. 


- Quarentine , 


She ſhall have her 
within 
which Time her Dower 
ought to be aſſigned to 
her 

Magna Char 14. cap. 7. 


How Dower of Gavel- 
kind Land ſhall be. 


Where Tenant for 
Years ſhall be received. 


A Miſtake in the Writ 
if doth not ſay uod reddat 


E. F. the Widow. 


2 it ſhould not a- 


Dower of an Honour, 
Hundred, Tenements, 
Advowſon, Bona & ca- 
talla felonum. 


How the Sheriff's Re- 
turn to be; and how ic 
differs from a Declara- 
tion in Ejectment. 


Not dowable of a 
Common in groſs ſans 
nombre. 


But is of a Common 


Alfa a Feme is endowable of an Advowſon in Appendant or Appurte- 
Groſs, and of bona &. catalla felonum, which are vant. 


Franchiſes. Cro, Fac. 621. pl. 12. She ſhall be endowed of a Common 
Appendant 
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DEWer. 
endant or Appurtenant; which will alſo paſs cum pertient*. But of a 
1 S nombre, the is not dowable. Cro. Car. 300. pl. 3. 
1 She ſhall be endowed of the Houſe whereof her 
28 Hu: band was made a Baron. 5 Mod. 64, 65. 
* Nothing in che act of 4 0 5. V. & M. cop. 16, 
g 88 541 „u Entithled, An d "to prev nt Frands by clandeſtine 
tar the Wife of the Mortgages, (which ſee in Title Moztgages) ſhall bar 
Mortgagorof her Dower, any Widow of a Mortgagor of Lands or Tenements 
=. 923 from her Dower, and Right of, in, and to the 
1 mortgaged Lands (mentioned in the faid Statute) who did not legal- 
_— ly join with her Husband in ſuch Mortgage ; or otherwiſe lawfully 
3 bar and exclude her (eff from ſuch” her Dower or Night. 
424 Moman way be endowed of the Profits of an 
And. of de ka d. Office, or of a Fair, or Market. 9 4 Car. 2. B. 
HR, Re. Becauſe it is an Inheritance, and may be reduced 
wy 1 to a Certainty, ſub . N 
Deviſe to a Wife l. 4 Devile to a Wife durante viduitme, is no Bar 
ber Bact. to her Dower, unleſs expreſs d in the Will, That 
; if ſhe claims her Dower, ſhe ſhall loſe. the Thing 
deviſed to her. Lutw. 735. 72 ESE ; . 
The interpoſing Eſtate . D. Tenant for Life, Remainder to 7 S. and 
inFee to preſcrre the his Heirs for the * of V. Remainder 5 W. and 
Caan en the Heirs males of his Body; Remainder over. 
en . J. marries the Demandant, and dies without Iſſue. 
And if bis Wife ſhould have Dower, was the 
Queſtion, viz. If the Remainder to J. S. and his Heirs for the Life of 
W. D. was ſuch an interpoſing Eſtate between the Eſtate for Life of 
V. and the Remainder to the Heirs of bis Body, that the Wife ſhould 
not be endowed ? And it was ſaid for the Demandant, that all the 
Eſtate was really in V. and the Remainder to J. S. for the Life of V. 
was but a Poſſibility; that if VJ. ſhould commit a Forfeiture, J. &. 
S- ſhould take Advantage thereof for the Preſervation of the Remain- 
ders: But in the mean time all the Eſtate is executed in V. As in 
Lewis Bowle's Caſe where all the Eſtate was executed in the Father, until 
__—= the Birth of a firſt Son. And altho* by this Poſſibility the Eſtate for 
_—_ Life of W. is not merged, yet the Tail is executed to ſuch Purpoſe, 
= that the Wife ſhall be endowed : But the Court notwithſtanding gave 
3 Judgment for the Tenant. 3 Lev. 437, 5 
= | | ben Lands are redeemed upon a Mortgage, 


here the Wi | 
* 22 fall vor the Wife of the Mortgagee ſhall not have Dower. 


have Dower. C10. Car. 191. ” 
If che Husband takes a Fine ſar conuxance de droit, 


Where. the Husband g a+ : 
takes be Fire and ren» and renders again; tho' it was once the Husband's, 


ders back again z the yet the Wife ſhall not have Dower. Cro. Car. 191. 
c { 
| Jf the Demandant in Dower accepts the Land 
P Whey Be iy hav afſligned by the Sheriff, ſhe can't in another Term 
| when not. pray a new Execution. Cc. El. 10. pl. 19. 


2 | A Woman 
| & 


The Sheriff upon a Writ of ein returned, That he had delivered 


41 


; ; * Y WAI .* : 9 
A (von recovers/Bower of à Manor wherein [tow it is where 2 


were ſeveral Copy holds for Life 3 and the * recovers Doo 
Cuſtom is that dominus-pro tempore may grant for 0 
one, two or three Lives in Poſſeſſion or Reyverſion. _ 


her the third Part 2 Manor, viz; ſuch and ſuch Tenements. 
She keeps a Court and grants one of the Copy.  _© 

| Ys. 6c dy re She mayhold a C 
hold Tenetments to three for their Lives: Halen- .* neo # Ehurks 


aum after the Death of A. B. the preſent p- ing to the Cuftom, | 


2 


hold Tenant thereof, forLife ; ſhe afterwards dies; 

and then A. B. dies: And adjudged that this Grant: 
was good altho'- it was not executed in the Life of the Tenant in 
Dower.who granted it; for the Grant is warranted by the Cuſtom. 
Gro. EL: 661. pl. 10, 662. e eee | 


"Where Lands are limited to the Uſe of A. for As interveniogBftace 


Life, Remainder to B, Gc. for Years, Remainder E 3 


to the Heirs males of the Body of 4. A. dies; | 
this intervening | 
of the Eſtate-Tail, nor ſhall be any Hindrance or Bar to the Wife's 
Dower. Lniw. 729, to 733. "RPE . * 


a Wife mali be endowed of a third part of Dower ſhall be of = 


| | | third of bs 
a Reverfion expectant upon a Term for Years, and fon 1 5 Tem Ge 


of the third Part of the Rent referved thereupon. Years, and a third Pare 
Lt. 729. , | | | of the Rent. | 
The Widow, Demandant in Dower, ſhall not Wherethe Feme ſhati 
recover any Damages, except the Husband died Par 88 in 
ſeiſed; and this is by the Stat. of Merton. cap. 1. Sperton. cap. r. 
Dyer 284..4. pl. 33. and there ſhe ſhall have it from ; 


the time of his Death. 


Jn Dower, the Jury gave Damages as in Caſe, fon 20 recouer No 
where the Husband died ſeiſed; which dying feiſed nord = pia K. 
is not found by the Verdict. Curia. The Deman- 
dant may pray judgment of the Lands and releaſe the Damages; or 


may aver that the Hus band died ſeiſed, and have a Writ to enquire 
of the Damages. 1 Leon. 92. Caſe 118. | 

M the Husband died ſeized, then upon a Judg- t ed 
ment by Default in Dower, there maſt be an e 
Award upon the Roll of ſuch his dying ſeized. died ſeized, 
Whereupon there goes forth a Writ of Inquiry, 
Whether the Husband died ſeized, and what Time hath paſſed fince 
he died, and what the yearly Value of the Land 1s, and what Da- 
mages the Demandant ſuſtained, by Reaſon of the Dower not being 
ſet out > Which Damage being ſo found upon the Writ of Inquiry, 
judgment is given for the ſame. Vide Stat. Merton 
20 H. 3. cap. 1. See Co. Litt, 32. K Cro. Fac. 621. . cf. . 


Raye, 366, 


tuhere 


Eſtate for Years is no Impediment to the Exeention 


—— * 
by 

4 

8 


1 


. Where in ng * » to Part pleads 


= Nom-tenure pleaded ., 
pave ani Yecings: of Non nure , and as to Scher Part Detinue of Char- 


| Charters ro 


ters, and a Will; upon Iſſue taken upon theſe Pleas, 
and a Verdict and judgment for the odant. Seethe Judgment and 
e whole eee Berl. 153, 154 4 > Ra 
Mhere Dower is brought. againſt the ae 
Leſſee for Veats, in which he way plead Non. tenure; 
pet i Judgment and. Execution be againſt him he 
mama enger pon the Demandant. 1 Leon. 93. Caſe 119. 
Where the Horband It the Husband died ſeized, and upon declaring 
ant pat, That be ue, in Dower, the Tenant pleads, . Thar he is, and af. 
ways ready to render ways was, rèady to render Dower; and Judgment 
Dover: Then what the he had thereupon: Then there goes an Inquiry of 
what Damages only from the Time of the Teſſe of 


© Where nt a-. 
gainſt Leſſee f 8 no- 
| ching. 


Proceedings ſhall be. 


the Original in Dower to the Day of Inquiry? And Damages are to 
be found only for that Time. - 
Jn. Dower ; the Tenant, 28 to part, pleads in 1 
e ad che batement, that he is not Tenant to t Freehold; 
Freehold to theReſidue, but one J. S. as to the Reſidue, he ſays that the 
Detinue of Charters. Husband died 


poſſeſs'd of two Charters, (and ſets 
them forth) which came to her Hands, and ſhe 


OEM them from him; upon Delivery whereof he will render her 


-Dower. Mod. Caſe 


Termor received up- 
on 2 Writ of Dower, 
"How the ] 
Execution 


de. 


217. 


ment and 


In Dower the Tenant made Default after De- 
fault; whereupon another prayed to be received 
for his Term, made to him before the Coverture; 
and he was received and his Term traverſed: And 


adjudged, that the Judgment ſhall be entred 15 nerally to recover Sei- 
a 


And how the Execu- 
Lion ſhall be executed. 


fin of the Moiety (being Gavelkind) and that the 
Execution ſhall be ſpecial, viz. That the Sheriff 
ſhould not ouſt the Termor ; but that he ſhould 


come upon the Land and demand Seiſin for the Widow; and thereby 
ſhe ſhould have the Moiety of the Rent with the Reverſion. Cro. 564, 


$65. pl. 92. 


How it is where the 
Husband did not die 
ſeized. 


A Common Recovery + 


had againſt Husband and 
Wife, ſhall bar the Wife 
of . her Dower, though 
ſhe hath no Recompence. 


The Wife ſhall be bar- 
red of her Dower if ſhe 
doth not claim within 
five Years after the Fine. 


Cauſa adulterii, no Bar 
of Dower. 


3 Leon. Caſe 71, Mod. Caſes I54. 


Tf the Husband did not die ſeized, and the Te- 
nants (on the Declaration in Dower) ſuffer Judg- 
ment by Default, there are no Damages nor Coſts, 
_ Jodgment for Seiſin. See 2 Inſt. 80. 1 Inf. 
32. b. Ge. 4 Leon. Caſe 69 
A Common Recovery bad againſt Husband and 
Wife of the Husband's Lands, ſhall bar the Wife 
of her Dower, altho' (he hath no Recompence in 


Value. 2 Rep. 74. Plow. 514. 


The Husband levied a Fine and died; the Wife 
did not bring her Writ of Dower within five 
Years after his Death; this Fine ſhall bar her. 


A Divorce Cayſe adulterii or Elopement is no Bar 
of Dower. Ney 108. 


A 
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A tit of Dower cannot be brought againſt Lies not againſt Te- 

Tenant-by Elegit, or Tenant for Years. g Rep. 17. 4. ne (by Rlegit, or for 
Ne unques acconple in loyal Matrimony, with the Ne ungzes accoup?:, and 

1 * Y ee and Judgment thereupon. Bilbop's Certificace. 

© ep. 19 F, | 


umques accouple, &c. the Court writes to What the Biſhop muff 
the Biſhop to certifie the Marriage, which Biſhop certife upon Ne wnques ace, 
muſt make his Return certainly, viz. whether they 

were lawfully married or not; and not to return the ſpecial Matter as 


— 


a Jury = do. Dalifon, 79. pl. 16. 


Upon Ne n»ques acconple, the Biſhop certifies they , The Retarn of the 
n . . - iſhop upon Ne ungues 
were 40 in vero Matrimonio cum pred. W. ſed , 1.14 a good Re- 


clandeſtine, & quod W. FO, E. thori G menſe partici- turn. 
ione mutuo cohabitaverunt uſque ad mortem pred. W. 
And adjudged a good Return. Cro. Car. 251. pl. 16. | 

A Han dies ſeiſed of three Manors ; the Sheriff _How Sin to be dell. 
upon a Writ of Seiſin gives the Plaintiff Seiſin of he et 
one of the Manors : This is naught; becauſe he 3 
E give _— of the third _ of each Manor. Moore, Caſe 66. 

By t tter Opinion, where Judgment is re- 
covered againſt 1 by Deal It is n 
ror. Cro. El. 567. pl. 1. Cro. Fac. 11 1. pl. 8. Error. 1 

Where a Judgment in Dower is recovered againſt , Hon, Jugnent 5 in 
an Infant upon à Verdict, the Judgment muſt be, 1 1 an In- 
Sed nibil de miſericordia quia infant; otherwiſe it is fant. g 
Error. Cro. Car. 410. pl. 5. 

Ik Tenant in Dower ploughs up Meadow or Pa- Tenant in Dower can. 
ſtore, it is Waſte : Becauſe it alters the Evidences dene in er. Geir 
of the Land, which a Tenant in Dower cannot do, 
but muſt leave it as ſhe found it. Co. Lite. 53. b. 

The Wife of the Conuſee of a Fine ſhall not be The Wife of a Co- 
thereof endowed, becauſe it is but a fictitious Sei- be so 81 ſhall not 
ſin. Vaugb. 41. | annoy 

A Wan ſeized in Fee marries, makes a Feoffment, The wife of a per- 
is attainted of Treaſon, and pardoned, and died. ſon ttainted of Treaſon, 
This Attainder bars his Wife of her Dower, for — 4 
ber Title begins with the Marriage, and ought to 
continue to the Husband's Death, which cannot 
be here, beeauſe of the Attainder which hath interrupted it; and the 
Pardon helps not, becauſe it extends but to the Life of the Offender, 
but doth not take away the Attainder which hath barr'd her. 1 Leon. 3. 


A Procedendo upon an Aid-Praier in Dower, and 


A Procederdo upon an. 


a Writ of Seifin awarded, and the Return upon it. ;4.prajer in Dower, 
4 Leon, Caſe 223. | | 


- 


Sciſin awarded and re- 


The Wife ſhall have Dower of her Husband's entre che (poll have 
Lands after a Divorce cauſa adulteris. Cro. Car. 46 3. Dower after a Divorce. 


k - . Where ſhe elopes, (he 
Jf the Wife elopes, and continues with the Ad 3 


vowterer, and ſhe be convict thereof, unleſs her 13 C. 1. ar. 34. 


Husband lets her live with him again, ſhe loſeth 
her Dower. 


6 K After 


404 Dower. 
after Verdict a Te Alter Verdict, and before Judgment, a Tenant 
c tolare was received to fave his Term. Barton . De ver⸗ 
e ſus Leaver. Trin. 1 Cr. 14. 
A Wine not tows A Tdoman was not dowable of Tithes before the 
able. 2 Tiches before Statute of 32 H. 8. 24 Car. B. R. For before that 
32. 8. ; 
Nn. few Tithes were in Lay- -mens Hands, or were ac- 
© counted a Lay- fee. 
Dowelte —— N— dowable of a Common Ap endany, 
r or com hut not of a Common in Groſs. Paſcb. 24. Car. B. R. 
For Common Appendant belongs to Lands and Te- 
ments whereof ſhe was endowable, and cannot be ſevered; f 
ane Dower is favoured in Law, and as it is fa- 
Dower „our d in voured in it ſelf, ſo is the Party that ſues to re- 
cover her Dower favoured in her FT 
Law to recover it, as much as in Juſtice may be permitted, Paſc 
Cer. B. R. For the Common Law doth extraordinarily favour and 
* Widows and Orphans, as needing moſt Helsßp. 
ere be à Recon. a Woman elope from her Husband ſhe ſhall 
If there be klope- loſe her Dower, but if ſhe be afterwards reconciled 
ment the Wife ſhall be to her Husband, and he afterwards dies ſo recon- 
endowed, _ ciled, ſhe ſhall. be endowed. Dyer 106. Pl. 24. 
Divorce a menſa & A TUoman is divorced « Menſa 8 T horo, ſhe ſhall 
Thero: She (hall bave notwithſtanding have her Dower ; this being but 


_— a particular Diveice, Co Lin. 2 35. 4. 


Careſs is where one is kept in Baiſon 02 te⸗ 
ſtrained from 1 contrary to Law; 
92 thꝛeatned to be killed oz ad: : It he 
in ſuch Caſe make a Bond 02 Deed ſt 


is void; and in an Acton bzought Upon it, he may plead this atter. 


How it is upon an . But if a Man be arreſted upon an Action at the 
Alrreft. Suit of another, tho the Cauſe of Action be not 
good and true, if he make a Bond to a Stranger, 
it is not Dureſſe; but if he make it to the Plaintiff, it 1s, See Terms of 


the Law, 163. b. 
None ſhall avoid his own Bond for the Impri- : 


| None fall aro bi ſonment or Danger of any other than of bhimfelf 


ſonment of another, but only, Cro. Fac. 18 I. 8. 
for himſelf only. ; Je 7 7. 7 


3 Duty 


Dureſſe, what. 


W , a 


NY Thing that is known to be due Duty, wha 
9257 it {8 recovered ; becauſe Du _ 
is vie, hath a Power ta recover tt from dim from whore 


1 


it fs due. 


The Word Forisfaceret may create a Duty. 21 The Word Brivfacere 
Cer. B. R. For the Party to whom a Thing is for- create 2 Duty. 
feited hath an Intereſt in the Thing forfeited, be- 
fore he recovers it. 2 _ 


= 
7 , 8 - : 9 va — 


Eaſement, 


Cuſtom.” 
See «Preſcription, 
a Unity of Poſſeſſion. 


N Eaſement is a Benefit which a Man Eaſement. what. | 
may preſcribe fo2 in the Freehold of ano-- _ 
ther, as belonging to an ancient Þouſe, oz to his Land; and 


ſo alſo may Partſhtoners, 


A Way of Eaſe may be extinguiſhed by Unity What may be extin- 
of Poſſeſſion ; but a Way of Neceſſ e 
ter-courſe cannot. Latch, 154. See Cro. Jac. 170. pl. 1o. 
AMan may preſcribe to have a Waſhing-Place in A Man may preſtribe 
the Land of another. March 17. for a Walking Flac. 

Allo Inhabitants of a Town may have a Way inhabitants may have 
over the Land of another to their Church. Bid. Church Way. 


d confuſed Multitude cannot preſcribe in a Mat- a Muttitude may pre- 
ter of Intereſt; but in an Eaſement, as a Way to ſcribe in an Eaſement. 


the Church, G. they may alledge a Cuſtom or 9s 4 
Ulage. 3. Leon. Caſe 254. 88 an 4 


496 Ealement. lp 
For what all the In- All the Inhabitants of a Vill, or Pariſh, may al- 
habitants may aleoge en Jedge a Cuſtom or Uſage for a Gate- way, or a 
se. Weter-courſez and for ſuch Things. 3 Mad. 294. 
|, How an Eaſement to Co alledge an Eaſement by conſue vit only is the 
9 beſt Way; and Things of Neceſſity ſhall not be 
extinguiſhed by Unity. 2 Keb. 291. pl. 71. 
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Ejettment. 


See} eint rofits. 


N Action of Sjecment (which is now be- 
come the Common Acton whetetn Titles 
of Land are tried) lies to recover a Pol. 
ſeſſion of Lands, &c. which is illegally 


kept from the right Ownex;-and tn ehis Acton he recovers Poſſeſſion, 


Who is an Eder in Nn Ejector in Law is any Perſon that comes up- 
EC. on any Part of the Land, G. in the Ejectment- 
Leaſe, although it be by Chance, and with no In- 

tent to diſturb the Leſſee of the Poſſeſſion, next after the Sealing and 
Delivery of the Ejectment-Leaſe, where ſuch Leaſe is neceſſary: And 
ſuch an Ejector is a good Ejector to bring an Action of Ejectione firmæ 
againſt, to try the Title the Land in Queſtion. Mzch. 22 Car. B. R, 


1650. B. &. RR 
Ik one declare upon a Leaſe in an Ejecbion 

tif no firme, and that by — of that Leaſe be was 
a TO oh Poſſeſſion of the Lands thereby let unto him, 
„ until that he was ejected by the Defendant, it is 
a ſuppoſed that the Leſſor, that made the Leaſe 
unto him, was alive at the Time when he brought his Action, 
Micb. 22 Car. B. R. For otherwiſe the Leſſee might have no Cauſe 
of Action; for his Leaſe might poſſibly be determined by the 
Death of the Leſſor. 5 8 | 


% 


An Aion of EjeRt- 
ment, what it is. 


(nee tiene . An Ejectment or an Ouſter is either an actual E. 
N jectment, as when the Leſſee is actually put out of 
of LW. the Land let unto him, or elſe it is an Ejectment 
by Implication of Law, viz. where ſuch an Act is done by one 
which doth amount to an Ejectment, although he do not really enter 
upon the Land let, and ouſt the Leſlor. Paſch, 22 Car. B. R. jo 


em 


Farm . 


* 5 | ——_— 
So likewiſe in Caſe where af Infant is Leser 


1 


his Rule of Leaſe, Entry and Ouſter, is not void but voidable: an. 
although this is really nt a fictitious Leaſe, Wants to pope 9 
2 bea good Leaſe in Law) if it is not, the Action d 
2 Although in an Eieck ione firme there be a Verdict, - Plaintiff may bring an- 
and a Jud ment againſt the Plaintiff. yet the Plain- other Action after Ver- 
af may bring Lacher Keen ei Nest and fe 
Ejectment for the Land. Trin. 23 Car. B. R. He 5 
may bring divers Actions one after another if he. pleaſe, for a judg- 
ment in that Action is not final ; for it is but to recover the Poſſeſſion 
of the Land, and is not like an Allize,” or a Writ of Right @*c. where- 
in the Title of the Land is primarily concerned. nn 
Hy = who —. — to the 3 in Queſtion in Fs; R 
an Hſedbiune ſirmæ, may upon Motion to the Court We, Land may be made a 
- made a Defendant in the Action with the Te- —— _ 
2 Poſſeſſion, that he may thereby defend his Title; and he muſt 
alſo join in the Rule to confeſs the Leaſe, Entry and Ouſter. Mich. 
23 Car. B. R. Vide ut x according to the new way of Practice. 
He who is in any Paft of a Meſſusge, viz. in tige 
Barn, Stable, Stall, &c. after the, Leaſe of Ejed- ether he whois,in 
ment ſealed and delivered to try the Title of the is” an Eos gon 
Meſſuage, is an Ejector for the whole Meſſuage; whole. 
this was before the Rule to confeſs" Leaſe, Entr 14 
W oe Le 4 aig TO III N Me | 
and Ouſter was put into Practice. * Paſch. 24 Cer. * 4. 1 be 
B. R. For a Meſſuage is an entire thing, and is 
In every Action of Treſpaſs and Ejectment, *Dcfendant's Artorne 
where by the Rule of the Court the Defendant to deljrer pe _ Plaig- 


ſhall acknowledge Leaſe, Entry and Ouſter, for ſo 0 All che Teen in 
much of the Premiſſes mentioned in the Declara- the Poſſeſnom of the De- 
tion, as is in the Poſſeſſion of the faid Defendant. eee 

or his Urider-Tenants, the Attorney of the ſaid Defendant (hall forth- 
with deliver to the Plaintiff's Attorney true Note in Writing of the 


b | 
5  7-noments ie being in che Polleſion of the ſaid Defendant or his Un- 
2 der- Tena nts. Per Cur. Trin. 16 Car. 2. Qiere, if now neceſſary. 
; SEijedment, and declares of a Leaſe for five Years, . 
© WW. where the Leffor had only a Term for three Years, . Declares of a Leaſe 
5 and ſeems to be ill after V. did f | Y for five Years, and Ver- 
na teems to be ill after Verdict found of three die found for three, ill. 
| Years. 2 Lev. 1440. Nein m 
f tes jth 3 A. B. and C. and of a- Two Leaks from ſe. 
| not er te „A. an | 45 of the ſame Cloſe for veral Perſons o the ſame 
2 lily fame Term, and good. A 117, - 04 9 
e e / ET 


* 


p * 
* 9 

s *% < 1 0 5 * 6 4 , a * : * * " 

* 7 5 * oo... 4 = *%,* S 8 * 5 4 , * * R » * 

a . | , * 6 * . " 
f* . * d * * L 5 N E J E 
\ * | 1 8 10 * 4 . 
a * Lu * 5 . 
. A i N * 5 
* 20 , 


9 * ; 
: 7 0 
4 7 
% 


the Declaration ought to ſet forth a Leaſe by : © Hes the a p 
* 06 ee Rendering ſome Rene, the it be but gs, fog ns when a I 
e fo declared upon, and-which/muſt%be confeſſed" by the Defendant if 


will not 


= 
- 


Nr of thetenth * .,. 


-delive 
in E ment. 
Ejeftment 


- Ejeitment. 

of the taath. Part of 3 Mei 

Nip bog to nd ie; oppeaſed [ark Ev done, Gur - 
Part lay in B. not. good, Whole tent Part ay-in D. and no Part thereof 

r in S. And the: more. . the Juſtices held che 


the Evidence did not maintain it, being P reciſely of a tenth: Pare. 


* — 
_ of pollen. * being an Ejedment of 
the 3 lies in 9. mY "ou 3 y_ Y 
WI A. Man 
kjektment of one Acre J 5 k Parrof i t. ſies in in $, 


in D. and* Part lies in S. 


(ment, .of one Acre 
enſhall recover for 


RE ſo much as lies Cuch Part E lies 1 in D- Plowd: = 42:9+- 6. 


S0 if , EjzQment,1 be e a-Man;has Tide o a fourth Nort of an 
— hor ns ele Acre only, and he brings. Ejectment- fort n whole 
Acre, he call. gecover 4be fourth Part. 3 Cz. 


but to a fourth Part, he 

13 the fourth PF * hundred 4 

L > - jedment of an Acres, and. proygs: Ti 
12 Title dat d tle by a Leaſe of forty Acres, he ſhall 2 the 
Forty, he ſhall recover e Acres. See 3 Lev. 334. 335: . 


the for ty. 
The plaintiff may re» | n Exctment forsa an hundred - 2 f Bog 
teafe his Demand to an other Things, E Plaintiff. may releaſe 975 


ke ; 

for The Refidne, n e to them, and take Judgment for the Refi 
| Ue. Km. 395+ 

If the Anceſtor of the * M the Heir, brings an Eiectment, and his Anee- 

Heir who brings auEjeQ- ſtor dies ſubſequent to the Action. be ſhall not re- 

ou brought, the Heir cover, becanſe every one ſhall recover only accord. 


Wall not recover. * 1 Me 10 ** "which he-;bath; at the Iime of 
How to proceed to It 1 Texte of tw ent he Land 
ow to pr re- on 2 4 Leaſe, upon: the 
8 Wo a Title, it is not nec ary to give Notice of 
+ the ing of this Leaſe unto. him, whoſe Title is 
concerned: But it is s Tufficient-to Oye Notes, to the Tenant, in Poſſeſ- 
ſion of the Land in Queſtion, , by delivering to him a Copy of che 
Declaration i in Ejetment : For the Pollyſon- of the band is primarily 
in Queſtion in this Action, and. is to be recovered: Which Haſſeſſon 
doth properly concern; the, Tenant of the Land, be he. Title in WhOom 
15 wil though the Title of che, Land dath · alſo come in Qusſtien. and 
s tried collaterally. But. 9 of by abe new. Way of Practiee, it, is not 
. uſual to, RT ange, — at all in any 
empry Hob: har 9 of jT pals ; and -Ejattmont, . except o 
or. Land is gmpty 3 and that Per- 
ſon who was laſt in 90 on is run NIE and you, cannot find any 
Perſon to deliver the — to: Then you muſt proceed the old 


Way, by ſealing a Leaſe upon, the Ground, and. give Rules to plead. 


ut you cannot have Judgment againſt, the caſual. Ejeftor withqt.a 
y Motion for that Purpoſe, after the Rules for Plead- 
poor Mel ing are out.) But now by this new Practice, 
f wied! is to deliver a Copy of the Declaration in 


T 


Ejecmeut to the Tenant in 


appear, then after the Day appointed by the Court „. 
for the Tenant to appear and plead, which appears 
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<Efecti t ent: 6 


. 


Son; Daughter or Servant, not being good), there muſt be upon ſuch 
Copy, ati Endorſement or Subſcription in Exgliſh, a — the Te- 
nant what the Thing is; which Endorſement or Subſcription, or the 
Subſtance thereof, muſt be read to the Tenant, by the Perſon who 
delivers ehe ſame, at the Time of the Delivery thereof: Which Per- 
ſon =_ = e That unlefs he forth- a | 5 
with hall procure ſome Attorney of the kings „ be Manver of deli 
Bench, or 8 is brou A n 

to appear for him. a d his Title (if be hath any), he ſhall 
turned out of foſſeſſionz or Words to that Effect. Non f 4 * 
doth not appear the Beginning of the next Term, then upon Affida- 
vit made of the Delivery of a Copy of the Declaration thereunto an- 
nerd unto the Tenant or his Wife, and reading of the Indorſement 
or: Subſoription as aforeſaid, or acquainting of them with the Contents 


thereof, the Court will make a Rule for the Tenant to appear, and 


plead by a certain Day: At which Time. if the 
ſenant appears, he maſt by his Attorney file com- 
mon Bail, and draw up 2 Rule to confeſs Leaſe, 
Entry and Ouſter, and leave it at a Judge's Cham- 
ber, and give Notice thereof to the Plaintiff's Attorney to proceed, if 
he thinks fit: But if the Tenant in Poſſeſſion doth not 


When the Tenant muſt 
appear ana confels Læaſe, 
Entry and Ouſtet. 


When Judgment will 
entred againſt him. 


by the Rule, Judgment will be entred up againſt the caſual Ejector by 
Default ; and the Tenant in Poſſeſſion will be by an Habere Facias Poſ- 
Maorem upon ſuch judgment, turned out of his Poſſeſſion. | 


 "NMo'Petſon ſhall be admitted to be Defendant in 


* W. 1 | Who ſhall he admirred 
Be&ment: with the Tenant in Poſſeſſion, but he . be joined with the 


that hath! been in Poſſeſſion, or receives the Rents. Tenant. 


SW. M. B. R. 


The Court will not ſuffer the Plaintiff to amend The Court will not 
his Declaration in Ejectment after Delivery, and fuffer the Plaintiff to 
before Plea ' pleaded: But the Plaintiff muſt ſtand Eiciment * 
and fall by his Declaration as it is, or deliver a 5 
new Declaration. Trin. 5 V. & M ge . 1 

here there is -a Recovery in Ejecement by The Teſſor of che 
Verdict, an Action may be 3 to 4 n 
the: meſne Profits from the Time of the Defendant's the meſne Profits. 
Entry laid in the Declaration; and at the Trial, it 
is not neceſſary to prove any Entry of the Defendant, becauſe the 
Defendant doth in the Rule confeſs Leaſe, Entry and Ouſter; and alſo 
Entry upon the Plaintiff by the Defendant, is found by the Verdict 
ga irnſt him. And this Action may be brought, either by the Plaintiff 
in'the Action, or by the Leſſor of the Plaintiff: _ EY 
And here the Plaintiff brings it, he need only at % “ bf Plaintif is 
the Frial to produce his Poſtea of his Recovery: But Leſſor. 


here the Leſſor brings it, he muſt prove his Title over again, if it be 


ſiſted upon on the other Side, or elſe he will be nonſuited. 


It 
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en. or his Wife (a Delivery to 4 


30 Efeſtnient. | 
* Ik there be two Ejectors named in an Sjechone 
Peta eds de br be Hume, one of theq may be found guilty of the 
sound puilty, and the Treſpaſs and Ejectment; and the other, as the 
ocher nat guilty. Cafe. may fall out, may be acquitted. And yet the 
Action is well brought: Becauſe there is a Treſpaſs 

8 & 9 Nu 3. can 10. and Ejectment found againſt one of the Defendants. 
But now by the Statute of 8 & 9 W. 3. cap. 10. un- 
leſs the Judge, before whom the Canſe was tried, certifies immediately 
after the Trial in open Court, that the Plaintiff had a reaſonabſe 
Cauſe for the making ſuch Perſon Defendant in the Action, the De. 


fendant ſhall have his Coſts, as if a Verdict had been given againſt the 


Plaintiff. | | | r 

1 N A Man is made Plaintiff in Ejectment without 
tif 1 bis Knowledge, and the Plaintiff becomes nonſuit, 
ledge. g and afterwards Execution is ſued out againſt him. 
If it appears by his Oath, that he was made Plain- 
tiff without his Knowledge or Order, he ſhall be 
diſcharged : Becauſe it is very .unreaſonable to puniſh an innocent 
Perſon. 34 Car. 2. B. R. And ſo it was adjudged in one Wright's Caſe 
in B. R. 5 Anne. we © th 
| The Court will not grant an Habere Facias Poſ- 
bol be fw. d our on Je ionen upon a Judgment in Eje&ment above 2 
Judgment in | Ej-etmenr Year's ſtanding, until it is revived by Sci. Fa. And 
ao r * of this Opinion were the Court after Argument on 
iv. !!! great Deliberation. And where 
an Habere Facias Poſſeſſionem was ſued out and executed after a Year 
and a Day, without a Sei. Fa. a Writ of Reſtitution was awarded E- 


He ſhall be diſcharged. 


the Court, Quia erronice emanavit. Mich. 1 Anne, Mitberts Caſe. 
In every Ejectment the Plaintiff ought to ſet 


How to declare in an 


me forth in his Declaration, if it be of a Manor, then 


Manerium de D. cum Pertinentiis : Or if of a Rectory, 
N what. An Reforiam de D. &c. [A Rectory is a Thing which 

* , conſiſts of divers I hings, as Glebe, Tithes, Ge. 
2 Leon. Caſe 13. for which an Ejectment will. well lie.] And then ſay, 
ſo many Meſſuages, ſo many Cottages, ſo many Acres of Land, ſo 
many Acres of Meadow, ſo many Acres of Wood, & c. cum Pertin. in 
D. ec. which muſt be the Pariſh where the Lands in Queſtion do lie. 


Ee be ſhewn to be by Deed (becauſe Tithes cannot paſs 


without Deed. without Deed) otherwiſe it is naught. Cro. Jac. 613. 
RO pl. 3 ] But the Demiſe may be ſaid to be made in 
Where to lay it. ſome other Pariſh in the County, to the End that 
| there might be a good Venue. But now by the 


4&5 Inne. Statute of 465 Anne it is enacted, That every 

Venue for the Trial of any Iſſue ſhall be awarded 
| of the County wherein the ſame is to be tried. 

Ejectment of a Manor, Note, Where the Ejectment was de Manerio de 
and an Houle only found. S. only, without ſaying of any Land: and the Ju- 
ry find the Defendant not guilty, quoad an Houſe and ſome Land, and 
Part of the Manor : The Court was in Donbt what Judgment to give. 

Latch 61, 62. a 
2 n 


[Upon an Ejectment upon a Eeaſe of Tithes it muſt 


Ejecment. 5or 
an Eiectment was brought for Non · paym Cauſe ſtayed upon 
den the Court way moved ro ly Procectnns ee e 
on Payment of the Rent and Coſts to be adjiſted! ©" 9 
| by the Secondary, which the Court granted © And Anda new Leaſe was 
alſo ordered à new Leaſe"to be executed at the De- . +5 
| fendant's Coſts. Mich. 8 . „ eee a 
WO; You may | lay as many Demiſes in 4 Declaration Several Demiſes may 
in Ejectment as you pleaſe: And if the Plaintiff » =_y er 
33 „ - ND, it is ſufficient pro tanto. _ EMT : 
As for the Purpoſe for Lands in Gavelkind, the Plainti 
A. B. C. D. &c. 10 Dec. & ec. did demile 16 hiüt an 8 
Land in D. in Com. Kant. in forme ſeguen. videl A. B. demiſed to the 
| Plaintiff one third Part, Habend. & Tenendum. Cc. And alſo that C. D - 
demiſed to him one fixth Part of the ſaid hundred Acres of Land. 
Halendum, G. c. And alſo that the ſaid E. F. demiſed to him 
one third Part: And alſo one ſixth Part of the ſaid hundred Acres of 
Land, Habendum, &c. By Vertue of which ſeveral Demiſes he entred 
and was poſſeſs d, G. Paſch. x Jac. 2. R. Rot. 33 2. B. R. 3 Lev. 117. 
At lies of a ſtanding Pool. Telv. 143. Note, If BY 
the Land under Water belongs to the Plaintiff; he ph. „ franding 
may. bring his Eje&ment ; but if the River only, If the Land under 
| then his Action upon the Caſe. Pſch.23 Car. B. R. [a5 belong to the 
For if the Thing be uncertain, the Sheriff cannot, zjefmene; it he Rz 
if the Plaintiff recover, know of what to deliver nf,. his Action on the 
the Poſſeſſion upon the Writ of Habere Facias 'Pof- m 
Nonem; and conſequently there can be no Fruit of ſuch an Actioi. 
which the Law always labours to prevent. ; 
An Ejectment ought to be brought for a Thing Of what an Ejectment 
that is certain. It doth not lie d Pecia Terre, tie , v . 
Mo. 564. nor de Und Clauſo. Cro. Bliz. 339. altho' Nor & L 
it hath a certain Name: But it ought to be of ſo 
many Acres of Land. And although it is ſaid, containing three Acres 
of Land ; yet not having ſaid what Sort of Land, as Meadow, Pa- 
are, Ge. it it naught. 11 Rep. 55. 4. But Cro. El. 235. held it to be 
, Ejetwent of a Garden called M. Garden, and a Lies not for Dale 
Meadow called Dale Meadow ʒ 2 Judgment was Meadow, nor . Gar den. 
iven in the King's Bench, but reverſed in the Ex- 


— 
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chequer-Chamber. Cro. El. 339. pl. 3. 
Lies not de una virgata terre. Ibid. = Nor de virgata terre. 
Alſo it doth not lie de communis; Paſture ; nor of 
a Fair: But de Manerio de B. cum Pertinen. if the _ 8 e: 
Fair is appurtenant, is good: It doth not lie for a aa 
Croft; for the Uncertainty to make Execution upon. Cro.Car. 492. pl. 17. 
It lies not de Papragio; nor of the fourth part wn Sj 
of a Meadow. 1 Lev. 213. not ſhewing how many t ue Suh pare of a 
Acres the Meadow contains. . 


Noz de uno Repoſttorio, without an anglice for a TE | 
d Warchouſe. March 138. The Court was divided "fins 
e. upon it. Cro. Car. 554. pl. 10. 
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Nor de uno MeJuagio 


froe Tenemento. 


But how to be re- 
trieved. | 


Lies of a Cottage. 


It lies for a Curtilage, 
for a Stable, an Orchard, 
Cottage. 


For a veſtry: For 
two Cloſes called G. 


It lies for a Church, 
for a Chapel. 


For Tithes, how. 


P 

Non de uno Meſſuagio ſive Tenemento ;. but if there 
be Land mentioned in the Declaration, and a Ver. 
dict for the Plaintiff, then if the Plaintiff will 
agree to releaſe his Damages and Coſts, he may 


have Judgment for the Land. 3 Leon. Caſe 306. See 
Cro. El. 186. pl. 8. See Noy 86. | . | . 


It lies of a Cottage. C7. El. 818. pl. 9. Becauſe 
it is a Word of a certain Signification. Paſch. 1650. 


12 Mais B. $. oy 971% 2 * | 
 Ejement lies for a Curtilage. 4 Med. 1. It lies 
de uno Stabulo, de uno Pomario, uno Cotagio. 1 Lev. 5g. 
It lies de quodam loco vocat le Veſtry of ſuch a Pariſh, 
&. de duobus clauſis vocat Gabels. 3 Lev. 96, 97.-to 
Fol. 201. eee, eee e, * 
Ejetment lies of a Church, as de una domo vocat 
the Pariſh- Church of B. but not of a Chapel; but 
it 77 to be by the Name of an Houſe. 11 Rep, 
Foꝛ Tithes it rauſt not be de omnibus & omnimodis 
decimis in N. without ſaying Garbarum, Fen, Lang, 
Agnorum, or ſome Certainty of the Nature or Qua- 


E of the Tithes whereof Judgment may be given. 11 Rep. 25. 6. 
arch 22. It lies of ſo many Loads of Tithes of Wheat, and ſo 


many of Barley, being ſevered from the nine Parts. Cro. Car. 301. 


pl. 4. 


De uno Cubiculo. 


Of Land and a, Coal- 


pit in it. 


Of a Coal-Mine : 
Of a Boilery of Salt. 


kjectment of two Cloſes 


called A. & B. containing 
three Acres, is good; 
though the Cloſes con- 
tain more Acres. 


De uns Demo. 


De uno Pomario. 


Not de Piſcaria in a 
River. | 


But it lies de Terra Ayua 
co-operta, | 


Nor of forty Acres of 


Land, Meadow and Pa- 
ſure. Tn 


It lies de uno Cubiculo, which the Court ſaid was 
a better Word that Camera. 3 Leon. Caſe 275. 

Ejetment of Land, and a Coal-pit in the ſame 
Land, is good, it being a perſonal Action, and no- 
thing certainly demanded. Cro. Jac. 21. pl. 1. 

It lies of a Coal-Mine, and of a Boilery of Salt. 
Cro. Jac. 1 50. pl. 9. Noy 121. 

Ejetment of two Cloſes of Land called A. & B. 
containing three Acres, it is well enough ; for it is 
certain enough” what the Nature of the Land is, 
and though the Cloſes contain more, yet he ſhall 
recover the whole Cloſes. Cro. Fac. 435. pl. 4--436. 

Jt well lies for both, though moved that a Pre- 
cipe lies for neither. Co. Fac. 654. pl. 3. Cro. El. 854. 
Ney 37. 3 | 

It lies not de Piſcaria in a River, becauſe it was 
not ſaid, terra aqua co-operta. Cro. Car. 492. pl. 17. 
But an Aſſize may be brought for it. | 


No? of forty Acres of Land, Meadow and Pa- 
e. Co; Car. d 139 . | 


It 
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It lies de uno Stabulo, or where-ever the Thing It lies d. uno Stabali, 

js ſo, certain, that the Sher iff may do Execution of and 3 ; 70 
it. 1 Keb. 236. pl. 83. . 

Lies not de una Pecia Terre vocat Mincbin Fur- Lies not de Petia Terre. 

long. 6 Moor, Caſe 976. | | . z 1 


Lies de Coquina. Noy 109. We 3.4 
Lies not of a Water-courſe, becauſe it is not 
frm but al ways current. Latch 153. Nor of a Water-courſe. 


If a Man brings an Ejectment, and lays the De- Where the Plaintiff 
mile (ſuppoſe) 1 Decembris, and he had then a Ti- jul recover Damages, 
tle, and the Defendant confeſſeth Leaſe, Entry and r cv 
Ouſter, and gives in Evidence a Title to himſelf; which commenc'd 


1 Jan. Here the Plaintiff ſhall recover his Damages from the firſt of 


| December to the firſt of January, but ſhall not recover the Poſſeſſion: 
F Becauſe it appears by the Verdict that he had no Title to the Land the 
© firſt of January. Whitfield's Caſe 5 Anne B. R. 


A Judgment was obtained in an Ejectment by Where, Judgment is 
had, and a Writ of Pos 


Default, and.a Writ: of Poſſeſſion executed; and ion executed 

the Tenant and all his Family turned out of Pol- . 

ſeſſion ; and the Tenant was immediately re-ad- And the Tenanc after. 
. . . | wards re-admitted. 

mitted upon his attorning Tenant: Afterwards an- 


other Perſon ſerves the Tenant with a Declaration Another Eje&ment 
brought, the Tenaat at- 


in Ejectment, and the Tenant attorns to him; and torns. 


the firſt Man who .recovered, ſued out a Writ of 
5 The firſt Man ſues out 


Poſſeſſion 'upon his Judgment, and executed it; ether Wale of were 
but it was ſet aſide: Becauſe the Plaintiff had upon ſion, and naughs. 


his firſt Execution the Effect of his Judgment, and 
might have kept the Poſſeſſion when it was delivered to him by the 
Sheriff. 5 W. & M. | 

A Rent granted with a Proviſo, That if it be 1 
not paid, then that he may enter- and retain the .in an Eiectment. 


Land, quouſque, &c. the Grantee hath here ſuch an 


Eſtate as will maintain an Ejetment. 1 Lev. 170. 


Hy jon in Eiectment is made for Where the Dem ſe is 
CUhere a Declaration in Eje ( laid before the Time in 


the Purpoſe) of Exfter Term, and the Demiſe is laid the Ep ctment.-Declar. 
after the End of Eaſter Term, and before the Eſſoin- 6 


Day of Trinity Term ; and alſo delivered before the 


Eſſoin- Day of Trinity Term to the Tenant in. Poſſeſſion; yet this ſhall 
be good, though the Demiſe is laid after Eaſter Term: Becauſe when 
the Tenant in Poſſeſſion appears, he muſt be made a Defendant, and 
accept a Declaration of Trinity Term, and plead thereunto not guilty ; 
and at the Trial confeſs Leaſe, Entry and Ouſter, otherwiſe there will 
be Judgment againſt the caſual Eje&or : So that when the Declaration 
to which the Tenant is made a Defendant is made of Trinity Term, 
that is then after the Demiſe, and ſo it is well. 5 V. & M. 
It the Defendant doth not at Ni Prius confeſs 1 
Leaſe, Entry and Ouſter, according to the Rule, ona Noun tor nor col 


then the Plaintiff muſt be nonſuit; but there muſt fefing the Leaſe, Entry, 


4 


not be any Coſts taxed againſt him: But the Rule ©* 
for 


1 5o4k(p Sfegment. YR 
condary, 


| Plaintiff's Leſſor for ſo doftig; and if the ſame are not paid, the Court 
J ; will, upon an Affidavit and Motion, grant an Attachment ag4inſt the 
3 Defendant. How to get Poſſeſſion afterwards; ſee Title Poſtea. 
5 l In an Ejectinent- Leaſe where there is no Rent 
1 5 3 ng mentioned to be reſerved and the Leſſor is an Infant, 
E ; it is void. 2 Leon. Caſe 275. Fol. 218. Mo. Caſe 248, 


N mentioning the 
ent. | r . 
=. koh Jn an Eje&ment the Demiſe: laid 21 Od. 4 Je, 
4 (eh Mite of Te and eat poſlee 21 OF: dune 3. frat. he ed 
| ration in Ejetment. him: The Words Poſtea' eotlem 21 OF: he ejected 
bim, which is good without mentioning. any 
Year, and the mentioning of the Year is idle. Cro. Fac. 154. pl. 4. 
 Tatrevit for intravermnt, Qjetment againſt two; it was ſaid, that they 
_—_— 1 intravit for intraverunt, & the Plaintiff ejecit; and 
3 afterwards, although the Bill u pon the File was ſo, 

yet after Verdict it was ordered to be amended. Co. Fac. 306. pl. 1. 
The Privilege of the Univerſity of Oxford not to 


hes ivy h ; | A ö — 
e not be ſued out of their own Court was not allowed 
allowable in an Ejefi- in an Ejectment, though it may be in Covenant; 


ment. . Becauſe there only Damages are recovered, and in 
an Ejectment the Poſſeſſion is recovered. Cro. Cer, 


c 


87. pl. 9. 88. 


_ Election. 
| See $Gzants 


Heriot. 
Lledion is where a Man is left to his own free 
Election, what. hoice, to take 02 do one thing oz another, 


which he pleaſeth. 


Either Treſpaſs on the An Action of Treſpaſs upon the Caſe, or an Acti- 


NEE bra Kalten, on of Treſpaſs Yi &. Armis,may be broughr again 


the Party who is damnified by this Reſcous. Paſch. 24 Car. B. R. Yet 


& Armis the Judgment is entred with a Capiatur pro fine, for the Di- 
ſturbance of the publick Peace by the Reſcous; but in a bare Action 
on the Caſe, the Judgment is entred, that the Defendant be in Mi- 
ſericordia. 

3 An 


3 | who taxes Cofts upon it, which | Colts muſt be demanded 
=_ of the Defendant, by ſome Perſon having an [Authority from the 


the Judgments are different in theſe two Actions; for in Treſpaſs V7 


one that doth reſcue a Priſoner, at the Election of 


of it. 


Donee or Grantee, and the Donee or Grantee hath 


| Election. - 505 
An Action upon the Caſe, or an Aſſize, doth Either Caſe or Aſſize 


ie againſt him that doth ſurcharge a Common at will Fe for ſurcharging | 


a Common. 


the Election of him that is injured thereby. Mich. 


1649. B. S. For it is all one whether the Plaintiff recover the Thing 


” 


for which he ſues, or Damages for. his Prejudice ſuffered by the Loſs 


cahere nothing paſſes to the Feoffee or Grantee, Where nothing paſſerh 
before Election, there the Election muſt be made Election dt ane, before 
in the Lives of both the Parties; but when an E- in the Lives of * 
ſtate or Intereſt paſſeth preſently,” there Election tles. ; 
may be made by them or their Heirs. 2 Rep. 36,37. 


Do where the ſame Thing paſſes preſently to the , Otherwiſe where an 
Do 8 P * 8 Intereft paſſes preſentiy. 


his Election in what Manner to take this; here the Intereſt paſſeth - 
preſently, and the Executors or Heirs may have their EleQion when 
they will. Co. Litt. 145. 4. Moor 85. | 

Condition to render an Account before the 25th Condition to account by 


; Pri F „ Aa Day, or render himſejf 
of Jane, or to render himſelf to Priſon ; the Ele to Prifon ; 18 Obit 


dion is to the Obligor. 3 Lev. 137. has the Election 


here an Election is given to ſeveral Parties, If Election be to ſeve · 


the firſt Election by either of the Parties ſhall 23 — 


ſtand. Moor 241. 
hen an Election is of two ſeveral Things, he 17 Election be of two 


- n ſe lirgs, r 
which is the firſt Agent ſhall have the firſt Election; — Pe L000 2 


as if 205. or a Robe be granted, the Grantor ſhall #7 Election. 
have his Election, which he will give, for he is to 
do the firſt Act, and either the 205. paid, or Robe delivered, is a Per- 
formance of the Grant. Moor 241. | 
But where there is a Leaſe rendring Rent, or a Where the Leſſee ſhall 
Robe, here the Leſſee ſhall have his Election to i kledtion. 
pay which he pleaſeth. Ibidete. | 

But if I give J. S. one of my Horſes, here J. S. II give J. s. one of 
ſal! have his Election, for J. S. is the firſt Agent, n — hay ſhall have 
he may either take or ſeize one of them when he 5 
pleaſeth. Did. 


A Grant of twenty of the beſt Trees in hisWood |, A Grant of nenne 
to be taken in three Years; the Grantor can cut — to 3 = 


none in the mean time, at leaſt without having three Years, . Grantor 
made Requeſt to the Grantee to make Election. ins een the mean 


2 Lev. 54. | "IT 

Ik the Plaintiff amend his Declaration, it is at _ If Plaintiff amend his 
his Election either to pay the Defendant Coſts for Eh oc 
this Amendment, or to give the Defendant an parl. 


Imparlance to the next Term after the Amend- 


ment; and the Defendant cannot hinder this Election. 7 Feb. 1650. 


For the Defendant is at no Prejudice by it, becauſe he is recompenſed 
by the Coſts; and therefore it is no Reaſon that the Plaintiff ſhould be 


delayed by an Imparlance. 
6N It 


5 os6ʒ 


A Grant ſhall he 
taken moſt ſtrangly for 
the Grantee to have his 
Election. 


When a Man hath his 
Election to do one thing 
or another, he muſt do 
our.” 


Where a Man hath an 
Election to do one of two 
things, if one becomes 
impoſſible to be done, he 
muſt do the other. 


Whiere a Man may 
bring Wafte or Trover. 


Election; 


It is a Rule, That every Grant ſhall be taken 
moſt ſtrong for the Grantee to have his EleQion.. 
LANES Ä o wen ply ng 
_ Where a Man bath an Election to do one thing 
or another, if he doth neither of them; his Bond 
is forfeited. Cro. Fac. 594. pl. 15. „ 

Where a Man bath an Election to do one of two 
things, if he cannot by any Default of a Stranger. 
or of himſelf, or of the Obligee, or of the Act of 
God, do the one, he muſt at his Peril do the other. 
Moor Caſe 892, Fa | 
Where Waſte is commicted by cutting down of 
Trees, and carrying them away from thence; it is 
at the Plaintiff's Election to bring an Action of 


Waſte, or elſe an Action of Trover and Converſion for the Trees: 
For though it be moſt for his Advantage to bring an Action of Waſte, 
yet he may wave that Advantage if he pleaſe, for none is prejudiced 
thereby but himſelf; but he cannot bring both. 


Where ſeveral Dama- 

es found againſt ſeveral 

reſpaſſors, how the 
Judgment ſhall be. 


Where Damages are found ſeverally againſt 
three ſeveral Treſpaſſors, the Plaintiff ſhall have 
but one of them, and may make his Election de 


melioribus dampnis : For the Plaintiff having charged 


them jointly with all the entire Matter, if one 


commits the Battery, the other the Impriſonment, and the third takes 
the Goods, all at one Time; all are guilty of the whole, and hall 
be all charged with the. whole Damages; and if ſeveral Dameges had 
been given, the Plaintiff ſhould have but one of them at his Election. 
3 Lev. 324. See Title Damages. 2 | 

Upon Grants and Demiſes of Eſtates, where the 
Thing granted is in the Disjunctive, or an Election 
to be made. See for this Matter fully in 2 Rep. 
from 35. to 37. in Sir Rowland Heyward's Caſe, and 


leQi f 
E —@ Lord Crommell's Caſe, from 70. to 82. 


Foz Elections ſee the Cſe of Fines, 3 Rep. 84, 85, Cc. and Mour, 


Caſe 215, 247. 
a Although a Leſſee enters generally, yet he may 
A general Entry is . elect. to take by Demiſe, or Bargain and Sale. 


Upon Grants or De- 
miſes of Eſtates in the 
Disjunctive. 


Determination of an E- 
lection. 2 Rep 37 


CUhere a Thing may be void, or not, at the 
Election of him whom it concerns. Hab. 166. 

CUjhere the Election creates the Intereſt, nothing 
paſſes till Election; and where no Election can be 
made, no Intereſt will ariſe. Hob. 174. See Title 
Gꝛants. | 

An Act becoming void will determine an Ele- 
Qion. Hob. 152. = 


Where a thing may be 
void, or not, at Ele&ion. 


Where nothing paſſes 
- till Election. 


What will determine 
an Eleftion. 


4 There 


F 
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of Land in E. and alſo of ſeventeen Acres of Wood 


here the Condition is in the Disjonctive, be- , Where the kſchion is 


fore the Day of the Performance the Election is to 0 tlie Defendant, where | 
_ the Defendant ; but if he makes Default at the Day, we abt 


the Election is to the Obligee. 1 Leon. 70. See Moor, Ca . 

A Feoffment made of bs Houſe, and three Hides 6-406 F n 
* A Grant toa Man and 
in the B. which B. contains a thouſand Acres: An Nen: ar of. vencern 
Heir in the third Diſcent from the Feoffee, elects great Wood of a thou. 
in a Corner of the great Wood in the B. ſeven- gien 400 Mow the 
teen Acres, and fences it in: And adjudged againſt be. 
him, that the Election came too late. See the Caſe, . | 
Moor,Gaſe 215. Set alſo in —_— 247. that the Election ought to be 
made by the Feoffee or Ceſtuy que Uſe. | 
- CUhere a Term is deviſed to an Executor; by , Where the Executor 


the better Opinion, until Election be made the Ex- — and hs 5 


ecutor ſhall not be ſaid to have it as a Legatee. Legaice: 
1 Leon. Caſe 298. | 


Elegit. 


Execution. 
* Entent, 


N Elegic is a judicial TUrit which iſſues out 2D 
upon a Judgment recovered fo: Debt oz An flegit, what, 
Damages, oz upon a Recogntzance in 
any Court. Co. Lice. 289. b. By which (Urit 

the Plaintiff elects omnia bona & catalla of the Defendant, præter boves 

& atros de caruca ſua ; and alſo a Yotety of all the Lands which the De- 

fendant had at the Time of the Judgment recovered, oz at any Time 

afterwards,to hold the Goods as his own Goods, and the Lands, until 
he is ſatisfied. Note, This Writ is given by the 

Statute of Weſtm. 2. cap: 18. 13 E. 1. cap. 18. 13 C. 1. cap. 18. 


Upon a Teſtatum an Elegit lies into the Principa- t lies into Wales, and 
lity of Wales, or into the County-Palatine of Cheſter. I eee 


Hill. 22 Car. 1. B. R. 


| | T Jud ments, and 
Where there are two Judgments, and the laſt Tue Julgments, and 


udgment is executed by Elegit, and the Plaintiff , vet che print 
j Poſſeſſion ; yet the Plaintiff in the firſt Judgment in che ben Jodgnent 


8 5 5 may likewiſe ſue out an 
may afterwards ſue out an Elegit upon his firſt Dh it ups it, and hive 


Judgment, and have the very ſame Land delivered tue very fame Land de- 


to him as was delivered upon the Elegit upon the livered to him. 
ſecond Judgment ; and he ſhall recover the fame 
from him, although he had the prior Extent. . 


. AS ogg. ee 


503. 

What Evidence is ſuf- 
ficient ta prove a Seiſin 
upon an Elegit. 


Cet. OS 

Where in an Inquiſition upon an Elegit it is 
found; That the Defendant was ſeiſed of the Lang 
at the Time of the Judgment entred into; there, 


upon an Ejectment brought to recover the Poſſeſſion, it will be ſuffici- 
ent for the Plaintiff to give in Evidence the Copy of the Judgment, 


Elegit, and Inquiſition thereupon filed, in which Inquiſition ce Jory 
found him ſeiſed; and he ſhall not be obliged to prove the Sei 
at the Time of the 


the Party 


velun of 
Judgment: But if he was not ſeiſed, that 


muſt be ſhewn on the other Side. 


The plaintiff may 


have another Elegie after 
Goods are levied in Part, 
but not where Lands are. 


A Man may have a- 
nother Execution after 
a Nihil teturned upon an 
Elegit. h 


How Reftitution of a 
Term miift be upon an 
Elegit, and how upon a 
. fas 


A Man may award as 
many Elegits into as ma- 
ny Counties as he. thinks 

k. 


Where the Plaintiff 
may upon the Return 
of an Elegit pray ano- 
ther Elegit into the ſame 
County. 


When he muſt pray 


it, 


have it, he never 


Elegit lies after an 
Execution, without Sa- 
tisfaction. 


Convzor dies in Exe- 
cution, there may be 
Execution againſt his 
Lands and Goods. 


How the Sheriff is to 


make his Return upon 
an Elepit. 


Becauſe he ſhould 


3 


of Land in 4. and 


be avoided upon Evidence in an Ejectment for the Lands. See 


Mhere an Elegit is ſued ont upon a Judgment, 
the levying of the Goods for Part is no Impedi- 
ment, but that he may have another Elegit pro Re- 
feduo, and take the Lands: But when Lands are 
once taken, and the Writ returned and filed, he 
ſhall have no other Execution. 1 Lev. 92. 

_ Apon a Nihil returf'd upon an Elegit, the Plain. 
tiff may have a Ca. ſa. or a Fi fa. 1 Leon. 176. Caſe 


247. 


A Term is delivered to the Plamtiff upon an 
Elegit, which is afterwards reverſed; Reſtitution 
ſhall be of the Term ;z but upon a Fi. fa. it muſt 
be of the Money. Cro. Fac. pl. 4. 

A Man may upon the judgment Roll, immedi- 
ately after the Entry of the Judgment, award as 
many Elegits, into as many ſeveral Counties as he 
pleaſes, and may execute all or any of them, as 
he 1 fit, and where he pleaſes. See Cro. Jac. 
240 

"The Sheriff delivers ſome Lands upon an Elegit; 
the Plaintiff came into Court and prayed another 
it in the ſame County, and had it; and whe- 
ther it were void or no? Curia. If it appears that 
the Plaintiff had accepted the firſt Land upon the 
Delivery of the Sheriff, he can't take a new Elegit; 
if he doth, it is void: But if he comes at the Return 
of the firſt Elegit and prays a new Elegit, he ſhall 


having accepted of the firft. Cro. El. 310. pl. 19. 


Ak the Party dies in Priſon, ſo that there is no 
Execution with Satisfaction, the Plaintiff ſhall have 
an Elegit afterwards; becauſe he cannot have Sa- 
tisfaction according to his firſt Ele&ion: And it 
the Conuzor of a Statute dies in Execution, the 
Conuzee ſhall have Execution of his Goods and 
Lands. 5 Rep. 86. l. 87. 

Ik upon an Inquifition upon an Elegit, the 
Sheriff returns the Defendant to have twenty Acres 
of and twenty in B. and he delivers 
the twenty Aores in B. for the Moiety ; it is naught: 
return a Moiety of each. 1 Lev. 160. And this may 
poſtea. 
here 


% P Mes 3h... 


0d ww 


Mace, and held. 


5 T 

- Where: the Sheriff delivers the Moiety of the 
Rept without the Land, fo. as there is not any Re- 
verſion, it is but a Rent-Seck; and a bare Rent 
cannot be delivered t liberum Tenementum. Cr. 
El. 656. dl. 20. 3 | | 

An Elegit executed in London by a Serjeant at 
good. 4 Rep. 65. 
The Sheriff returns upon an Elegit 


hat the Par- 


ty hath not any Lands but only within the Liber- 


ty of B. and that J. S. Bailiff there, hath the Exe- 
cution of allgWrits, who enquired and returned 
an Extent, and the Bailiff delivered the Moiety to 
the Party: And adjudged, that a Bailiff of a Liber- 

may make ſuch Inquiſition and Extent by War- 
tant from the Sheriff; alſo that the Jury 


berty, and the Sheriff where thgge is none, ſhall deli- 
ver the Moiety, and not the Jury. Cv. Car.319. pl. i 3. 
The Defendant may enter upon the Plaintiff af- 
ter Satisfaction received upon an Elegit ; but not in 
caſe of an Extent upon a Statute. 4 Rep. 67. b. See 
Title Execution. See March Rep. 207, 208, &c. 
Ik Tenant by Elezzt, Statute-Merchant or Staple, 
be put out of Poſſeſſion by the Heir at Law or Re- 
verfioner, he may have his Action of Treſpaſs, or 


| ſhall ex- 
tend the Land; and the Bailiff where there is a Li- 


22 


A bare Rent. ſeck can- 
not be delireed upon. 
an Clegit. | 


An Eg executed in 
London by a Serſeant, 
and good. 


The Sheriff returns 
upon an Elegi: that the 
Party bad not Lands but 
in the Liberty of B where 
the Bailiff enquired, ex- 
tended and delivered the 
Moiety ; and held to be 
well done. 


That a Bailiff of a Li- 
berty may make an In- 
quiſition. | = 

And he and not the 
Jury muſt deliver the 
Moiety. 


The Defendant may 
enter after Satisfaction, 
upon Elegit. 


What Remedy where 
diſturbed by the Heir. 


re-enter and hold over, till ſatisfied. 4 Rep. 28, b. 


Where a Man hath Lands in more Counties than 
one, if the Plaintiff awards an Elegit upon the Ke- 
cord of the Judgment but to one County, and ex- 
tends the Lands upon this Elegit, and afterwards 
files it, be is barred for ever, and cannot ſue out an 


How to award Elegit: 
into ſeveral Counties, 
whereby to make the 
Land in all thoſe Coun- 
ties liable. 


Elegit into the other Counties: But if upon the Roll of the Judg- 
ment he awards Elegits into ſeveral Counties, (as he may do into every 
County in England), then he may proceed on them as he fees good, 
and execute one firſt, and the other afterwards, or may proceed on 
them all as he ſees Cauſe; and he need not file the Inquiſitions on 
them, till he have Occaſion to uſe them: And alſo, though he do 
file the Inquifitions taken upon ſome of them; yet he may ſue out 
Elegits into all the other Counties, wherein Elegit, are awarded upon 
the _ ﬀ | uy TOWP 

Jt hath been held, That an Elegit may be ſue 1 
out upon a Judgment enter'd dbore n 
and a befor e, without 4 Scire facias: Becauſt ment above a Yrs 
an Etepit doth not actually turn the one Party out, fanding, Sm Scl. . 
and put the other into Poſſeſſion, but only gives 35 
the Plaintiff a Title to bring his Action: And if the Defendant hath 
any Thing to plead in Diſcharge of the judgment, he hath Time 
enough to do it; becauſe the Plaintiff cannot have Poſſeſſion, until 
he recover it by Ejectment. But the contrary hath been lately held, 
vis, That unleſs the Plaintiff —_— ſues out his Elegit within a 


0 


Year 


510 


Year after the Recov 


Elegit. 


of his Judgment, and continues it down 


upongthe Roll of he Jilement, with a Vicecomes non miſit breve; he 


cann 


upon Sei. fa. 


After a Term for 


Yeaws is appraiſed and 
delivered in Execution, 
no Reftitution ſhail be 
tho' the Debt be ſatisfied 
with the Profits. 


| Tenant by Clegit, not 
puniſhable tor Waſte. 


The Words Medietatem 
terrarum & tenementorum 


being omitted, the Court 


would not amend it. 


Where the Writ is 
good, and the Entry er- 
roneous. 

It may be after Fi. fa. 


and Ca. ſa. 


It may be pro Reſiduo. 


So aiſo a Fi. fa pro Re- 
ſiduo. 


have an Elegit after the Year and a Day, without a 


When a Leaſe for Years is taken in Execution 
upon an Elegit and appraiſed at 100 J. and fo deli- 
vered in Execution; the Party cannot brin 


Sei. fa. for Reſtitution, ſuggeſting that the Plaintiff 


hath received his whole .Money, but after the 
Appraiſement, and before the Delivery, he ſhould 
have tendred the 100 l. and then * might have 
his Audita Querela. Moor, Caſe 1216. 5 

Tenant by Elegit, Statute- Merchant or Staple, 
are not puniſhable for Waſte. 6 Rep. 37. b. 

Jn the Writ of Elegit the Words G. medictatem 
terrarum & tenementorum pred. tenend. the ſaid Goods 
and Moiety of thy Lands quo ſque. And after it 
was executed, it was moved to have it amended 
being a Miſprifion of the Clerk, but the Court 
would not amend it. Cro. Car. 162. pl. 4. 

Although the Writ of Elegit is right, yet if the 
Entry be erroneous, the Writ wilt not help it. 

An Elegit may be fued after a Fi. fa. returned 
nulla bona, and after a Ca. ſa. returned non eſt inven- 
tus. Hob. 57. 

So alſo it may be pro reſiduo after Part levied 
upon a Fi. fa. Hob, 58. ; 

Jf upon an Elegit, nothing but Goods are 
taken, which are not enough, the Plaintiff may 


| have a Fi. fa. pro reſiduo. Hob. 58, 55 


An Advowſon not ex- 


tendible. | 
Weſim. 2. cap. 18. 


An Advowſon in Groſs is not extendible upon 
an Elcgit, by the Statute of Weſtm. 2. cap. 18. Be- 
cauſe an Advowſon cannot be ſaid to be Land, as 
that Statute ſays. Alſo a Moiety muſt be ſet out by 


the Sheriff at the annual Value la Repriſas ; which cannot be in 


this Caſe. 

The Moiety of the 
Rent and Reverſion ex- 
tended upon an Elegit. 


Lands are let for Years rendring Rent, with a 
Clauſe of Re-entry; a Judgment is afterwards reco- 
vered againſt the Leſſor, and theMoiety of the Rever- 


ſion and Rent extended z the Condition is ſuſpended during the Extent, 
as well in the one as the other. 4 Leon. Caſe 322. 


How it is where there 
are two Judgments and 
a Moiety is delivered 
upon one of them. 

How the other ſhall be. 


Two Judgments againſt a Man; Elegit is ſued 
out upon the firſt, and a Moiety extended; then 
comes the Elegit upon the other; and the Judges 
were of Opinion that the Plaintiff ſhould have 
but a Moiety of that Moiety which was left. Cro. 
El. 483. See the Caſe. 


Emble⸗ 


Judgment 


©. A =f 
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a. 


Emblements. 
See Tenant fo Life, 
Mblements are the Pzofits of the Land what Emblements are; 


which hath been ſowed ; and in (ome Caſes 


if Tenant fo2 Life ſows, and dies, his 
Executozs ſhall have the Emblements, and not 


he which ſowed them ſhall have them, and in ſome not: a8 


And 1 ho ſhall have 


he in Reverſion. But ff Tenant fo2 Years ſows, dem. 
and befoze Severance his Leaſe expires, he in Reverſion ſhall take 
the Land as he finds it, with the Cozn upon it; but he muſt frſt enter. 


The Reaſon why a Leſſee whoſe Eſtate is de- 
terminable upon an Incertainty ſhall have the Em- 
blements is, becauſe they ariſe out of his La- 
bour and Coſts. Cro. El. 463. pl. 11, | 
Tf a Man ſows Land and lets it for Life, and 
the Leſſee dies before the Corn is ſevered, his Exe- 
cutors ſhall not have it, but he in Reverſion; but 
if he himſelf had ſowed the Land and died, aliter. 
(ro. EL 464. 
JE Tenant for Life ſows and grants over his 
Eſtate, the Grantee dies before Severance, his Exe- 
cutors ſhall not have the Corn. 16:d. N 


Where Leſſee for Years of Tenant for Life hath 
a Right to the Corn at the Time of the "Tenant 
for Life's Death ; it is not Reaſon that it ſhould 


be taken from him by the Incertainty of the Death 


of Tenant for Life. 1b:d. | 

Lefſee of Tenant for Life plants Hops; the Te- 
nant for Life dies in Au@#ſ# before Severance ; he 
in Remainder ſhall not have them, for they are 
not to be compared to Apples or Nuts which grow 


Owner. Cro. Car. 515. pl. 13. 22 
Where a Woman, ſeized of Land during her 


Widowhood, ſows the Land. and before Seve- 


rance marries; he in Reverſion ſhall have the 


Corn, it being her own Fault to determine her 
own Eſtate by her own Act. EY 3 
' Where a Man leaſeth Land at Will, and the 
Leflee ſows the Land, and then the Leſſor deter- 
mines his Will; yet the Leſſee ſhall have the 
Corn: But if the Leſſee himſelf determines the 


The Reaſon why Leſ⸗ 
ſee ſhall have the Emble- 
ments. | | 


Land ſowed and let 
for Life, Leſſee dies; 


he in Remainder ſhall 


have the Corn, and not 
the Executor. 


Tenant for Life ſows 
and grants over; the 
Grantee dies; his Exe- 
cutors ſhall not have the 
Corn. 


Leſſee of Tenant for 
Life ſows, he ſhall have 
the Corn. 


Leſſee of Tenant for 
Life plants Hops: Leſſor 
dies in Auguſt, the Re- 
mainder-man ſhall not 
have the Crop. 


of themſelves ; but Hops grow by the Manurance and Induſtry of the 


Where ſeized dnrante 
viduitate, lous, and 
marries. 


Where Tenant at Win 
ſows, and the Wilt is 
determined. 


Will 


512 | Emblements. | 
Will before Severance, there he ſhall not have it. See 5 Rep, 


116. and Terms of the Law. 168, 4. . TO RR, 
| Tf a Feme ſows Land and marries, and her Huſ- 


Where the Wife, and band dies before Severance : here the Feme ſhall 

xe- | L 

we the Gf bre k. rave eee hot gies Mitcutors of che Ha. 
: bands -Beearfſe che Husa, did not ſow it. 

A Copyholder ſows, Baron, ſeized of a Copyhold in Fee, ſows it, 
and ſucrenders, how to and then ſurrenders to the Uſe of his Wife, who 
* is admitted; afterwards the Husband dies before 
Severance: Here the Wife ſhall have the Corn, becauſe the Husband 


pe it with the Land to the Wife, as annexed to * Land; and 
y this, the Privilege which the Law. gave him that ſowed it, is ta- 
ken away by the Surrender. Rolls Abr. 727. 

A Pan deviſes his Land to his eldeſt Son and 


9 fall his Heirs, and takes no Notice of _the Corn upon 
where not. it: Who ſhall have the Corn upon it? By Sanders 
Chief Juſtice: Where a Man ſeized of Land ſowen 

and dies, the Corn goes to the Executor, and not to the Heir: But 
where a Man deviſes his Lands ſown, and ſays Nothing of the Corn, 
the Corn ſhall go with the Land to the Deviſee. TE Sms 
Where void as tothe But where the Deviſe of the Land is to the 
Land, and good 3s to Son and Heir, which is void, and he is in by Diſ- 
1 cent; then whether the Deviſe is void for the Land, 


and good for the Corn, or void for both? There he was of Opinion, 
That it ſhould be good for the Corn, though void for the Land. 
| | A Pan leized in Fee of Land ſows it, and de- 
2 Where the Device, viſed the Land to J. S. and died before Severance: 
Executors, ſhall have And held by all the Judges, that the Devilee, and 
them. not the Deviſor's Executors, ſhall have the Corn. 
Wa 6 £4 
F —_— me Remain Tenant in Fee ſows the Land, and deviſes it to 
ecutor, ſhallhave them. A. for Life; Remainder to B. for Life, and dies; 
A. dies before Severance; he in Remainder ſhall 
have them with the Land; and not the Executor 
of the firſt Tenant for Life. Cro. El. 61. pl. 3. See 464. Hob. 132. 
as A Pan deviſes Land, and after ſows it, and 
che Lang the Derilee 0" dies before Severance; the Deviſee, and not the De- 
Deviſor's Executors,ſhall viſor's Executor, ſhall have the Corn. Winch 5 2. 
aVe them. £ | 
The Executor, and The Executor ſhall have the Corn ſown. by the 
not che Heir, hall hare Anceſtor, and not the Heir. Hob. 13 2. F 
EE... 8 — er = Party whoſe Right 4 is, 
flames e > Ingreſs, Egreſs and Regreſs, to enter, cut down 
&X R — away the 42 Litt. 56. 4. 
1 Tenant at Sufferance ſows the Land, and after- 
cannot cut Com wards a judgment is recovered againſt him, and the 
: Corn ſeized thereupon, and ſold by the Sheriff; 
then the Landlord enters, and afterwards the Sheriff cuts the Corn 
and carries it away: Treſpaſs lies: for the Landlord. againſt the Sheriff 
and his Officers. Sir Jobn Banks Caſe, in 36 Car. 2. 
4 Embza⸗ 


Embucery, | 


«..F4Champerty. 
Sced Taintenance. 


_ N Embyaceo? is he that when a Matter is What ic is. 

in Trial between Party and Party, com- -/ 

eth to the Court with one of the Parties, (having received 
ſome Reward ſo to do) and ſpeaketh in the Cale, oz p2t- 
vately laboureth with the Jurp, oz ſtandeth in Court to ſurvey. bzow- 
beat, 02 overlook them, whereby to put them in Fear oz Doubt of the 
7 3 but Lawyers and Attoznies may ſpeak in the Caſe fo? theit 


See for the Puniſhment of Embracery by the The punichment of it. 
Statute of 32 H. 8. cap. 9. in Title Maintenance. Nen, 
The Plalntiff himſelf may labour the Jurors to Who may labour a 
appear; but a Stranger muſt not. And the writing Ino Tear, and 
of a Letter, or Parol Requeſt by one who is not | | 
to the Suit, to a Juror to appear, is Main- What is Maintenance. 
tenance : Alſo if the Party inſtructs a Juror by Wust is Embracery. 
Writing or Parol, or promiſes any Reward for 


Appearance, this is Embracery as well in the Party as a Stranger. 


Emparlance, See Jmparlance. 
Enditment, See Jndixment. 
Enrollment, See Jnrollment. 


© - £ — „ 


n 
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Entry, 


cAllianee. 
See Condition. 
 CPoſleſſion, 


NMtry is where a Man enters perſonally: i 
02 another, by his Command, enters wp: Entry, what it h. 
any Lands 02 Tenements, to which he hath . 

a Title of Entry, 


If 


- 


314 | * ; 
If Entry be without Ik one enter into the Houſe of another with. 


Conſent, tho' the Doors out his Conſent, althongh the Door of the Houſe 


n, it is Por- 82 . 
TA was open when he entered into the Houle, yet this 


cible, if he keeps Poſ- : ; ' 
ſeſſion. is a Forcible Entry if he detains the Poſleſſion 


from him. M5zch. 22 Car. B. R. Becauſe it is againſt 
the Will of the Poſſeſſor of the Houſe... .  ;; 

: * Poſſeſſion withonr-Title,is a good Plea in a For- 
F Poſſeſſion be good on 4 bar Reſtitution, although on Demur- 
He entred as Servant O: an Indictment of Forcible Entry, to ſay he 
is a good Plea. entred as Servant, without ſaying by whole m- 
| mand, is good enough. 16:4. EY 

Three Years Poſſeſ- In Bar to Reſtitution on a Forcible Entry, the 
2 * — PIc2 to Defendant ought to plead that he was in Poſſeſſion 

8 p three Years before the Inquiſition ſound. I. 85. 
Words alone cannot @TTUIo02ds alone cannot make an actual Entry and 
make an actual Entry Ouſter, altho' they be violent and threatning; but 
3 there muſt be Force uſed by the Party to make it 
ſo. Mich. 1650. B. S. For the Word Ouſter doth imply a violent Act 
to be done, viz. à violent putting out, and not Words ſpoken only. 
Leſſee for Years by the Words Demiſe, Grant 
Lame 225 Years inn aud to Farm let, is not in Poſſeſſion to bring 
actual Eur. Treſpaſs until an actual Entry; neither. will a Re- 
leaſe work upon it without an actual Entry: But 
a Bargain and Sale for Years in Conſideration of Money puts a Man 
in Poſſeſſion preſently, upon the Execution thereof; ſo that he may 
bring Treſpaſs before Entry. C an add tc1 
© Tenant forYears hod· UTOhere Tenant for Years holds over his Term, 
ing over $ INS, is here he is Tenant at Sufferance until actual Entry is 
eib ce Lecce ce made by the Leſſor : but let him take Care of him- 
is ſelf; for altho' neither Debt for Rent will lie againſt 
him, nor Treſpaſs antil Entry; yet if he ſows the Land and the 
Leſſor enters before it be ripe, the Landlord, and not the Tenant, 
ſhall reap it; but if Tenant for Life had ſowed the Land and died before 
Harveſt, here his Executors ſhall reap, becauſe he had a good Title 
when he ſowed ; but Tenant at Sufferance had not, but only a bare 
Poſſeſſion: So Note a. Diverſity.between ſowing of Corn with a Title 
—_— the Land at the Time of ſowing, and without; 
Sufferance pay Rent, it but if Tenant at Sufferance will pay the Landlord 
2 Quarter or Half a Year's Rent, for Rent due in 


amounts to a Leaſe at 1a 1 
Will. his own Time; this will amount unto a Leaſe at 


a Will. | | 
Entry into Part of a Tf he who hath: Right of Entry into a Free- 


F h d ‚ E 1 = - " - „ — 
© MS there hold in queſtion, do enter into part of it; this 
one Tenantz bur if Entry ſhall be accounted an Entry in all that Part 


there be ſeveral, there of it, which is in the Poſſeſſion of one Tenant, 
muſt be ſeveral Entries. rw i a a 
tho' he entred not into all that he poſſeſſed; but 


if there be ſeveral Tenants poſſeſſed of the Freehold in queſtion, 
there muſt be ſeveral Entries made upon the ſeveral Tenants in Re- 
ſpect of their ſeveral Intereſts; but if he who hath no Right to en- 


ter doth enter, he ſhall gain Title to no more by his Entry than 25 
N | 2 art 


0 


t _ 9 ww. 
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Part only, whereupon he did make his actual Entry. 8 Nov. 186 
B. S. So Note a Difference where he that entred, Rat 2 Cl% 


Entry, and where not, in reſpect of the Favour the Law affords. 


There a Man will avoid the Operation of a How an Entry muft 


Fine, he muſt make an actual Entry before good de made to avoid a Fine, 


„ — ; uy it = be convenient for him to take | 

a Memorandum in Writing of the Day and Place, and Manne 

Entry, and that the Witneſſes do ſubſcribe their Names 20 Winnt, 
ſes thereunto. yy: 

The Delivery of a Declaration in Ejectment, Delivery of Dectara- 
will not amount to an Entry to avoid a Fine, od, Ej*&ment is no: 
1 Saund. 319. 3 Entry to a- 

A ſpectal Entry into a Hoyſe with which Lands 64 
are occupied, by claiming the whole, is a good En- geit bie mu 1 
try as to the whole Houſe and Lands to reduce the the Title from him that 
Title to him that makes this ſpecial Entry from him in Poſſeſſion. 
that was in Poſſeſſion of it, and upon whom he en- ; 
tred. Trin. 1651. B. S. But a general Entry will „ What a general En- 
not ſerve the Turn: A general Entry is an Entry 7 © A 
made without any particular Claim made unto a- 
ny other Things than unto that Houſe, or Piece of Land upon which 
he entered. 

Ik one doth live in the Houſe of his Father, The Son lie ing in the 
and doth continue in the Houſe after the Death of _— after = Father's 
his Father who died in Poſſeſſion, his continuing to A as W 
there ſhall not be ſaid an Entry to avoid an Eſtate 
in the Houſe. Paſch. 1652. B. S. For it ſhall not be intended that 
he keeps in Poſſeſſion upon any other Colour, than as one of his Fa- 
ther's 8 left in the Houſe at his Father's Death, except the con- 
trary do appear. 7 | i 

If one will diſclaim a Suit, he that doth diſ- Diſclaimer of a Suit 
claim, muſt enter his Diſclaimer upon Record, cn e cntred on Rs, 
1652. B. S. or elſe the Court cannot take No- , 
tice thereof; for of private Actions between the Plaintiff and the De- 
fendant, the Court ex Officio are not bound to take Notice; and ſuch 
are all ſuch Things as do not appear upon Record. of 

A Remainder of an Eſtate of Freehold or Inhe- + Rom in Poſſeſ- 
ritance, cannot ceaſe. without Entry or Claim, no 15 . 
ao” than an Eſtate of Freehold in Poſſeffion. 3 

WW | 
Ehe Manner of the Entry is this: If it be a ine anten of cr: 
Houſe, and the Door is open, then you muſt go Lande.. 
into it, and ſay theſe Words, viz. I do here en- 
ter and take Poſſeiſaon of this Houſe : But if the Door be ſhut, then ſet 
your Foot upon the Groundſell, or againſt the Door of the Houſe, 
and ſay the ſame Words as before. If the Entry be to be made upon 
Land, then go upon n and ſay, I here enter, and tate Poſſelſion 
of this Land. You mult” be ſure to have good Witneſs of your Eu- 


try; and it will neceſſary for them to take a Memorandum of it in 


Writing. If another is to enter for- you, then he muſt ſay, that I do 
lere enter, and take Poſſeſſion of this Houſe, to the Oſe of A. B. 


\ Where 


How to make a Leaſe, here a Man hath a Title to Land and is out 
Ee. when the Lor is of Poſſeſſion, he cannot make a Leaſe of the Land 
e any otherwiſe than by Entring and Sealing and 


delivering of the Leaſe upon the Land; or elſe making of a Letter of 
8 NG his Hand and Seal for ſome other Perſon to do it, 


pl. 20. 

* 1 8555 Jf a Man hath a Right to enter into three Acre; 
rr nab de in the Seiſin of three ſeveral Perſons, and all in 
Parcels in ſeveral Sei- One County; if he enters into one in the Name 
ſins, pODf all, this is not ſufficient to bring an Aſſiſe of 
the Reſidue; but the Entry ought to be made up- 

on every particular Parcel. Daliſon 88. pl. 2. 
Ik Entry may be made into Land, or any Thing, 
Grounds of Leu, 35 it (hall not be in the Party before Entry. 1 Plan. 


to Entries, and how 
they ſhall operate. 133. 4. 


Ik Entry cannot be, but only Claim, then it ſhall be in him, be- 
fore Claim. Ibid. 

That if neither Entty nor Claim can be made, then it ſhall be in 
him by Act of Law, without the Act of the Party. Vid. 

Caſe there An all Caſes, where a Perſon hath a Right to 

muſt be an aftual Entry. an Eſtate upon Condition broken, the Party can- 

not bring his Ejectment for the Recovery of his 

«ond where Leaſe a Right, until -an actual Entry: But where a Man 

1 is intituled to enter by Diſcent, or for Non- pay- 

| ment of Money due upon a Mortgage, there needs 

no actual Entry ; but the Entry and Ouſter confeſſed in the Rule of 

Ejectment is ſufficient. But by Wyndham Juſtice : This is only of an En- 

ſufficient to make the Leaſe that entitles to the Action, not of 

an Entry that gives a Title to the Land. 3 Keb. 282. pl. 2. And of 
that Opinion was the Lord Chief Juſtice Saunders. 

But Note, Of late Years the Judges have agreed, as I have heard, 
That the Confeſſion of Leaſe, Entry and Ouſter, will do now in all 
Caſes, —_— for the avoiding of a Fine, where an aQual Entry is 
; 1 1 * ut I think it adviſeable however to make an actual Entry. 
1 Vent. 248. 5 3 | 
5 Jf a Diſſeiſor makes ſeveral Leaſes for Years, and 
Parcel of the rar ee the Diſſeiſſe enters into one Part in the Name of 
is good forall other Par- the whole, this is good for all; for they are all 
cel id Parey don the derived out of one Freehold : Allo an Entry upon 
Land : is Entry into the Part of the Land is An Entry into the Houſe. Cro. 
Houſe upon it. El. 188. pl. 16. | ls LEES 
Entry © be Ik a Perſon who hath Title of Entry finds an 

8 . Houſe open, and enters thereinto, and keeps the 
Poſſeſſion; this is no Forcible Entry: For he found the Houſe with- 
an a Polleſſor, and therefore may (having a Title) lawfully enter 
thereinto. 

F Leſſee for Years encers Nenne his Leafe commen- 
ters before his Leaſe CES: This 18 4 Diſſeiſin, and not a Poſſefſion by 
commences : It is a Di. Vertue of the Leaſe, 1 Lev. 44, to 46. 


ſeitin, 


3  Leſſe 


— 8 SDR 


21 


L'eſſee of a future Intereſt enters by Colour of Leſſee of a future In- 
his Term before it commences : After Commence. tereſtentera before Com- 

ment the Leſſor ouſts him: He may aſſign over W aſkgn over 
his Term without Entry. 1 Le 47. his Term without Entry. 

8 3 wr preſerves a, Contingent Re-  Whatpreſerves aCon- 

. ».2% | | mainder. 
Conuzee of a Statute cannot ag the Land af- Conuzee of a Statute 
ter 44 Liberate, until he hath actual Poſſeſſion. ae, unit after pa. 
2 312. FA 5 | ion ; 

A Right is not aſſignable, before it be regained 
3 3 or Re- entry. 3 Lev. 312. Daliſon able cl egained oF Re 

N. 20. a $5 54% | Entry. 

By the Stat. 4 & 5. Anne, it is enafted, That 4 & 5 ame 

no Entry or Claim to be made of or upon any How and, what Entry 
Lands, Tenements or Hereditaments, ſhall be of 2 icin vill do upon 
any Force or Effect to avoid any Fine levied with to be *commenc'd in a 
Proclamations in the Court of Common Pleas, or Near after the Entry, 
in the Seſſions in any County-Palatine, or Grand dn; 
Seſſions in Wales, of any Lands, Tenements or Hereditaments ; or 
ſhall be a ſufficient Entry or Claim within the Statute of Limitations 
made 21 Jac. 1. unleſs npon fuch Entry or Claim, _ w_ 
an Action ſhall be commenced within one Year n! Of Limi- 
after the making of ſuch Entry or Claim, and pro- 
OY OY NTT LP" | 

Friend of him who had Right entred fox his The Entry of a Stran- 
Uſe, but without his Direction, to avoid a Fine: 7,7 7799 a Fine is 
This Entry wif not do; beeauſe the Stat. of 4 H. 4 b. 7. tap. 24 
7. cap. 24. ſays, That the Entry or Claim muſt be 


7 2 * 


& * 


made by him who hath Right, which the Stranger had not. Cro. El. 
567. pl. 19. Moore, Caſe 630 and 613. 5 | 
The Claim to be. of an Equity to avoid a Fine How a Claim to be 
muſt be by Sulpæns in Chancery. Chanc. Rep. 278. void in Chancery to a: 
The Grantee of a Reverſion may take the Bene- Grantee of a Rever- 
fit of the Statute of 32 H. 8. cap. 34. and enter for fon may enter for a 


a Condition broken. Hul & Grange. x Plow. 176, 32 b. f. tap. 34. 
1 


to 179. | . | | "4 
Where I may enter into the Houſe of a Stran- Were to. enter into 
ger to take my Goods, and where not. Lutw. 1311, oy * — 
__ ae | n 
pom to juſtifie the Entry of the Houſe of a Stran- Hon to take Goods ia 
ger, to take the Goods of J. S. in Execution. Lum. 
1434, 1386. And how to take a Man upon an 
Homine Replegiando, 1432, 1433. We” 
A Bailt cannot enter for a Condition broken BailiF cannot enter 
without his Maſter's Command. Daliſon 55. See bor a Condition broken 


Title Bailiff. | 


ae of Kempton, See S 


; : 6Q Etro? 


| - 
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| 
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See! Abatement. 

1 chen z Wi | Guardian. . 
A nt of Etror,what Erb is the Mame of a UWeit wich iſſues 
R dut of Chancery, and lies where Judgment 
ee is given in any Court of-Reco2d-; and is 


Tra. 7s rok.” 4 returnable only in the King's Bench. and 
if Sdn the Tranſc:ipt,.of the Becozd into the King's Bench, it ap- 
pears to. the Court. that there is Erro2 in the Recozd, 02 P!oceſs, 
92.8iving of the Judgment, then the e revers'd 3 but if 
there be none, them it is affirmed with double "Colts. 
Plaintiff's Attorney The Plaintiff's Attorney is not bound to ſearch 
. ode eg? — the Record, whether a Writ of Error be brought or 


Execution for his Client. not; but may take out Execution upon the judgment 
given for his Client, if there be no Superſedeas taken forth, or if he have 
not Notice given him of the Writ of Error. Trin. 24. Car. B. R. For 
a Writ of Error is an extraordinary Thing, and ſeldom brought; 
and reg the Attorney is not to take Notice of it without Notice 
given him. n dey OS. l 

Want of a Bill in B. K. The want of a Bill in the King's Bench is Error 


* 


is Error, and why. upon a Judgment by Confeſſion or Default (not 


5 After a Verdict) although the Plea-Roll contains a 
Declaration; becauſe the Bill is the Original Proceſs there: And if 
there be a Bill, and the Defendant plead not till a Year after, yet all 
the Continuances are not entred upon the Bill; and when the Defen- 


dant pleads, then the Declaration is entred upon the Plea-Roll thus: 


Et modo ad bunc diem, ſeilicet diem, &c. i ſto eoclem Ter mino, uſque quem 
diem prædictus Defendens habuit licentiam ad Billam pred. interloquendi, & 
tunc ad reſpondend &c, gt | 

Wa or Rs IE a Writ of Error be brought to reverſe a 
tinned for want of Pro. Judgment, and afterwards this Writ of Error is 
ſecution, yet Execution diſcontinued for want of Proſecution of the Party; 
Cen till the” Pie Vet Execution cannot be had upon the Judgment, 
continuance be certified. Until this Diſcontinuance of 'the Writ of Error be 

WE: certified from the Court where the Writ of Error 
is diſcontinued, unto the Court where the Judgment was given. 
21 Car. B. R. For before ſuch Cettificate, the Court where the Judg- 
ment was given cannot take Notice of the Diſcontinuance of the Writ 
of Error; and before it be either diſcontinued or Judgment affirmed 
here, Execution cannot be taken out. 5 


2 * Fo A 


” 
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3 | Etro7. 
A Writ of Error out of the Chancery lies upon 


all Judgments given in this Court where the Suit 
is commenced by Bill, (except only where the King 
is a Party) returnable in the Exchequer-Chamber, 
before the Judges of the Common Pleas and Barons 
of the Exchequer of the Degree of the Coif, by the 
| Statute 27 El. 8. 31 El. 1. But where the Suit is 
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Writ of Error lies up- 
on judgment given in 
B. R. if the Suit be com- 
menced by Bill, return- 
able in the Exchequer- 
Chamber. But if the Snit 
be by. Original, c. it 
ties only in Parliament. 


by Original Writ, or where it is brought by Bill qu; tam, &c. or af- 


ter a Judgment is affirmed in the Exchequer-Chamber, in all theſe 
Caſes a'Writ of Error lies in Parliament, and not elſewhere, © -_ 


Although ſpecial Errors are aſſigned, yet if the 
are all Errors in Law, you muſt always conclude 
with the General Errors; but where Errors in Fact 
are aſſigned, you muſt infiſt upon them only, and 
cannot take any Advantage, or have any Iſſue join- 
ed upon Errors in Law. ens | 
A Uirit of Error doth lie for one that is commit- 
ted by a Juſtice of the Peace for a Forcible Entry 
committed by him. Trin. 22 Car. B. R. For the 


If- ſpecial Errors in 
Law are aſſigned, the 
Concluſion muſt be wich 
the general Errors; o- 
therwiſe where Matters 
of Fact. | 


It lies for one com- 


mitted for a Forcible Eu- 
tr 7). 


Commitment is grounded upon a Judgment given by the Juſtice a- 


gainſt the Party committed, and he may bring a Writ of Error to 
reverſe this Judgment, that he may regain his Liberty. 


S Id 21 * r ee 


All Parties that are grieved by an erroneous Judg- 
ment may join in a Writ of Error to reverſe the 
0 N for this ſtands with juſtice; but Per- 
ons that are not damnified by it, cannot join with 
others that are damnified by it, to reverſe it. Mich. 
22 Car. B. R. For the Law will not favour any to 
ſue who have no Cauſe, nor are concerned. 

If an erroneous judicial Procels iſſue out of this 
Court, it is in the Power of the Court to quaſh it, 
or elſe to put the Party grieved to bring his Writ 
of Error, which they ſhall think moſt fit. 

Chere Judgment is recovered againſt the Bail, 
upon a Scire facias, they may bring their Writ of 
Error tam in redditione Judicii quam in adjudicatione 
Executionis; but they muſt pay double Fees, 
Etrroꝛs to a Judgment ought to be aſſigned upon 
the Record. 22 Car. B. R. That they may appear 
to the Court who are to judge of them. 


No Perſon'ſhall be compelled to bring a Record 
into the Court, to make an Error in another Record. 
Mich. 23 Car. B. R. For the Law doth favour Mat- 
ters of Record, and will affi rm them rather than 


. 


Perſons grieved by an 
erroneous judgment, 
may join in a Writ of 


* 


| Judicial - Proceſs, if 
ertoneous may be quaſhs 
ed, or Writ of Error 
lies. ; ; | * 


| 


Where the Bail may 
bring it. 


Errors to a Judgment 


muſt be aſſigned on the 


Record. 


A Record need not 
be brought into Court 


to make Error in ano- 


ther Record. 


queſtion them, without apparent and legal Cauſe ſhewn to the contrary. 


Ik a Judgment given in an Inferior Court be en- 
tred in this Manner, Ideo conſideratum eſt, and the 


Words per curiam are omitted, (as they ou ht not to 


If in the Entry of a 


Judgment in inferior 
Courts the Words Per 


be | ue is erroneous b t if a Iudg- ram be omitted, it Is 
| ) Te Judgme NRC 5 4 J 8 Error; alter, in any of 
the Courts of Veſtminſter. 


per 


ment given in a ſuperior Court, viz. in any of 


the Courts at Weſtminſter be entred, and the Words 


R , a. 4 » as - 5 4 —— 
E Seat rt. re in = x ooo; —_ 
* 0 rer 2 „ „ | 
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ice of the ſupetibr Courts. Mich. 22 Car. B. R. For inferior Courts 
os 865 to be their ancient Forms of Proceedings, aud not to 
vary from them; bur the ſuperior Conrrs have mote Liberty, 
The Coort upon die Hy that Harb obtained a judgment, if be 6nd 
eon wilt reverſs an en chat it is 6ffoHcotis, may after Hue is joined, and 


flue joined and Record $ 1 * | | 
catered:  @&yefed for bis ow Diſpatch, which che Court will 
do when they are faridfied' what che Errbt is. Mich. 22 Car. B. R. For 
till ſuch a judgment is | 
tion for the ſame Cauſe or 1 | t We | 
be ſhould, the Defendant may plead the Jadgmenr itt Bar of the ſe- 
_ cond Action. RO 4 yg 1 
AJ Je the Dbfendanit after Jad gent giyen againſt 
Ao Defendant after Him, do bring a Writ of Erro to xcverſe the Judg. 


of Error, but neglets ment, but doth not by the > 177 % in the 
* ng Bogen Rule for that Purpofe, (with which the Attorney 
2 for the Plaintiff in the Errors nut be ſerved) cer- 

tifie the Record into this Court, the Court will 


| fter | ' ; ' a4.) bs 22 
118 the Record entered, move the Court to have it re- 


ex 


* 
% 


grant a Nolle proſequi upon ſuch Writ of rl ſo that the Defen- 


dint in Error may have Execution upon the Judgment. Mich. 22 Car. 


B. R. For the Law doth not favour unneceſſary Delays in the Pro- 


_— Ik a Judgment be given in any of the Cinque- 

, Where it muſt. be Ports, if the Defendant will bring a Writ of Error 
Jodgwent given in the to reverſe it, he muſt bring his Writ of Error be- 
Cinque · Ports. fore the Warden and Conſtable of Dover, and not 
ic this Court. Mich. 22 Car. B. R. This is one of 

the Privileges that belong unto thoſe that inhabit within any of the 
inque-Ports, or Members thereof, not to be ſued out of their own 

Man erroneous Jad 


Precincts. ES 
1dgment be given in any of the 
hoden in the rents Sheriffs Courts of the City of London, the Writ of 
Courts of London. Error to reverſe this Jadgment, muſt be brought in 
the Court of Huſtings before the Lord Mayor. Hill. 
22 Car. B. R. For that is the fuperior Court in reſpe& of the Sheriffs 
Court. F 3 
A Writ of Etror that is brought in the Parlia- 
1 2 ment, is made retornable 9 — or, upon a 
returnable. Pro tion, ad proximum P arliamentum. Paſch, 23 
: C. H. R. Becauſe that Court, during the Seſſion of 
it, fits continually, aich hath tio Vacation; and it is for the Honour 
of that High Court to be immediately attended, that they may do the 
ſpeedicr Juſtice : The Proceedings thete are very expeditious, there be- 
ing no Scire facias ; bat upom 4 Motion made in the Houſe by one of 
the Peers, a Day is appointed for the Plaintiff in the Errors to aſſign 
his Errors, and after Iſſue is joined upon I nullo eſt erratum, upon 
another Motion made in tnanier afoteſaid, their Lordſhips appoint a 
Day for the hearing of the Errors, at which Day both Parties mult 
attend with their Cotnſel, but neither Party muſt have more than 
two Counſel to plead for him. 
I hen 


8 


Coriaw are omittzd, the' Judgipenr is wen enodgh, chit being the 


fed, the Plaintiff carinot britg a new Ac. 
which that Judgment was given; for it 


r 


way hf, 22 „ kk hot 


W 
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rape Writ of Error is brought to reverſe a 


judgment, the Party that brings the Writ muſt Clerk of the Error 


cauſe the Roll where the Judgment i is entred to be where . an erroneous 


mark'd with the Word Error in the Margin by the Judgment i enter d. 
Clerk of the Errors, whereby the other Party may the Margin, ene bs 


take Notice upon the Record, that the Writ of Er- Sg dn if the Plain- 


ror is brought; and this marking of a Roll is a gif Attorney have No- 
Superfedeas i mn it ſelf, (if the Attorney for the Plain- Cafes be n wks 
tf in the Action hath notice thereof) to hinder a to the Sheriff 
Execution to be taken out upon the judgment, ii 1, Ge 
Bail be put in where Bail is required ; but after the Writ is allowed 
where no Bail is required, and where Bail is required, if allowed, and 
Bail put in; in theſe Caſes the Clerk of the Errors will make a Saper- 
dts which muſt be forthwith alfowed with the Sheriff of the Coun- 
ty or City where the Action is laid; but if Execution ſhould be exe- 
cuted coritrary to Law, or to the Practice of the Court, then the 
Court will grafir a Stperſedeas, quia errovice emtanavit, to make void the 
Execution. Mich. 23 C. B. R. 

Apon a Writ of Error brought upon a Judg- upon a Writ of Error 
ment in tlie Court of Common Pleas, fand a. CEr- — » Mag . 8 
tiorars is ſent to the Cuſtos 


Brevium to certiſie the the original Writ. 
original Writ, upon which the Action was com- . 

menced there, (for that Writ remains filed with the Cuſtos Brevium of 
that Court, to warrant the bringing of the Action,) the Cuſtos Breviuns 
muſt certifle the original Writ, rogether with the Return thereof. Mich. 


23 Car. B. R. 


A Writ of Error is not to be brought in Parlia- I lies not io Partis- 


ment to reverſe a judgment given in the Common bares given we, $ Judg- 


Pleas, 'but the Writ of Error ought to be brought muſt be brought in k. R 
returnible.'in the Court of King's Bench; but Au if it be either af. 


d 
where a Writ of Error is brouphe f in 'the King's þ ra 8 | 


Bench upon à judgment in the Court of Common bring a Writ of Error in 


Bench, and afterwards the Judgment in the Court Parliament. 

of Common Bench is reverſed or affirmed in this | 

Court, the Party grieved may, if he thinks fit, have his Writ of Er- 
ror upon that Record returnable'in Parliament. Hill. 23 Car. B. R. the 


King's Bench being the ſupreme Court under the Paier 


Ehe Chief ſult only. if there be any. and if The Chief Joſtice or 
not, the elde and not any other of the fest Judge /, Sha 
Jadg es Porn d ht to allow a Writ of Er- 


ror Line is brought. Hill. 23 Car. B. R. Becauſe it is to overthrow a 


Judgment, which is a Matter of a high Nature ; and the King directs 
his Writs to the chief Miniſters of Jaltice in that Place whither the 

Writs are directed. 
I a judgment given in this Court be erroneous 1 Ifa Judgment be er. 
neous in Matter of 


a Writ of Error, quod corain noble refidet, -riary be where it was given may 


brought in this Curt Where the l ment was reverſe it: But not if it 


be erroneous in Ma tter 


given to reverſe it; and it is not neceſſary to bring of Law. 
2 Writ of Erfor in Parliament; but if the Judg- 


6 R ment 
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judgment by Default, 4 


Erro. e 
ment be erroneous in matter of Law, then a Writ of Error cannot be 
brought into this Court to reverſe it. Paſch. 23 Car. B. R. 1650. B. 5. 
For Error in Fact is not the Error of the Judges, and therefore the re. 
verſing of a Judgment given by them, which is only erroneous in 
matter of Fact, is not the reverſing their own judgment: But it is 


_ otherwiſe if the Judgment were erroneous in matter of Law ; for they 


cannot be thought to reverſe their own Judgments; alſo every Act of 
2 Court which is final and erroneous, is to be reverſed. by a higher 
Authority, and not the fame. _ 22 5 
1 A Urit of Certiorars upon Diminution alledged 
A C-rtiorari en Dimi- upon a Writ of Error brought, may be directed 
notion alledged may o- to an inferior Court. Trin. 24 Car. F. R. Becauſe 
Court. | the whole Proceedings were not at the firſt certified, 
and if it ſhould not be ſupplied by a Writ of Certiorari and the Return 
thereof, the Judgment mult be reverſed. q 
. I he that doth bring a Writ of Error, do diſ- 
1 Oe. continue his Writ, before the Defendant in the 
fendant has pleaded, he VVrit of Error do plead unto it, he may have a 
may have a nuit, but new Writ of Error; but if he diſcontinue his Writ 
OPTI © after the Defendant hath pleaded in nullo eft erratun 
to it, he cannot have a new Writ. Mich. 1649. B. S. For then the 
Defendant hath joined Iſſue upon the Writ brought; but before he 
hath pleaded he may, for the bringing of the new Writ is but the 
Abatement of his own former Writ, and no ways prejudicial to the 
Defendant. It b | p iber 1 U be c | 04 
| any Poſſibility there may uppoled to 
GEE Io by Rowe ie the — any Perſon chat — be 
neous Record, may bring damnified by this Error, may bring a Writ of Er- 
Error to reverſe t. ror to reverſe it. Hill. 1649. B. S. For although 
he be not named a Party to the Record, yet the 
Law hath made him a Party to it, by ſubjecting him to Damage by it; 
and it is therefore reaſon he ſhould be permitted to uſe all lawful 
Means to defend himſelf from it. 2 Jad; 

A Judgment may be an erroneous Judgment, al- 
3 though it be not given for the Plaintiff, but the 
given for the Plaintiff, Defendant is thereby acquitted ; for it may be er- 
— 's roneous in the Entry of it; for it may be it is en- 

; tred with a Capiatur againſt the Plaintiff, whereas 


it ought to be in Miſericor. pro falſo clamore. Hill. 1649. B. S. & e contra. 


| _ All the Parties Privies to the Record may join in 
3 e a Writ of Error to reverſe it, if it be ons. 
Error to reverſe it. Hill. 1649. B. S. For they are concerned in it, and 
20  \ may be prejudiced by it. 
Wn cont i." A Writ of Error cannot be brought to reverſe 
en by Default before a Writ of Enquiry 
before a Writ of Inquiry. of Damages, which iſſues out upon the Judgment, 
SP... be executed. Hill. 1649. 2 Feb. B. S. For the De- 
| fault is but an interlocutory judgment; but the 
Verdict of the Jury and Judgment of the Court thereupon, is the final 


Judgment, upon which only the Writ of Error muſt be brought: 80 


likewiſe 


g Es. W = ay 


ft. © aa wm cc... eac.co cqcca 
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likewiſe-in an Account Render it lies not upon a judgment quod com- 
putet, nor in Partition upon the Judgment of quod partit;o flat, but on- 
y upon the Judgment quod partitio ſtabilis fit, _ 

oy Ja! who is to have Benefit by the Rever- „ load of a 
ſal of a gment, may bring a Writ of Error He, Abo is to hare 
to reverſe it, as well as the Defendant: As in the * EN 
Caſe of a Fine or Recovery, the Heir in Tail may bring Error to reverſe it. 
have A. 1 oy an Executor upon a Judgment eng 
againſt his Teſtator; or the Heir upon a Judgment againſt his Anceſtor. 
Hill. 1649. B, S. 4 Feb, WO S OPT 


Tt a Writ of Hab. fac. poſſeſſionem, to deliver 2 * ·˖[˖—»' 
poſſeſſion 65 the ian, of A4 recovered by 1 chan in the Decls- 
him in an Eje#5one firmæ doth contain in it more [727 nt 35 erroneous 5 
Acres of Fond than were contained in his Declara- — 8 — 
tion, the Writ is erroneous; for there is no War- not the Writ erroneous, 
rant for ſuch a Writ : But if the Sheriff do deliver Toning een 
poſſeſſion of more Acres of Land than are contained in the Writ, this 
doth not make the Writ erfbneous, for that is the Error of the She- 
rif, and not of the Writ ; but there an Action of Treſpaſs, or Action 
upon the Caſe doth lie againſt the Sheriff for doing it, or an Aſſize, 
or Ejectment may be brought againſt him that hath the Poſſeſſion de- 
livered to him, for the Surpluſage of the Land delivered unto him 
18 Nov. 1650. B. S. For ſo much he is a Diſſeiſor, becauſe he never 
— it, and ſo ought not to have Poſſeſſion delivered him there- 
of. 5 

A CArit of Error ought to mention before whom —Muft mention before 
the Judgment was given, for which it is brought, —.— 1 
31 Jan. 1650. B. S. That it may be the more cer- | 
tain. ; | | ; 

A Judgment cannot be reverſed in Part, and A Judgment cannot 
ſtand good for other Part, or reverſed as to one ng che in P ey, Þ ug 
Defendant, and good againſt the reſt ; as for In» n 
ſtance, three Perſons are ſued, whereof one of them is an Infant, they 
all appear and plead by Attorney; this Judgment ſhall not be reverſed 
as to the Infant only, but the whole judgment, as it is in it ſelf intire, 
muſt be intirely reverſed. | 

Ik it appear in the Record that Judgment be It it appear that Judg- 
given upon a Matter which doth ariſe out of Miter out G tft fur te 
the Juriſdiction of that Court where the Judgment dition of tho * 
is given ; this is an erroneous Judgment. 3 Feb. ö etronecus. 

1650. B. S. For ſuch a Judgment is given coram 

von Judice, aud ſo is void in toto, and as if no Judgment were given; 
but if no ſuch Matter appears in the Record, the Plaintiff in the Error 
cannot aſſign for Error that the Fact was committed out of the juriſ- 
diction of that Court. 3 

Ma judgment be entred quod recuperare debeat, nud recuprrare devear, 
or recuperaret, for recuperet, in both theſe Caſes it is 3 
erroneous. 10 Maij, 1651. B. S. For by the En- 8 


try here it is not a preſent Judgment, but a Judgment in Expectancy. 
A Uirit 


* 


| in Parli 
ment. Ser. 3. as before was uſed, Sec 3. 


524 Erker 
| Error les for the gut At Crit or gh — 7 wogen Þ i re. 
oo can Out. verſe an Oütlawwy ainſt his Wife, io Mui; 1650. 
„ e B. S. For his own Intereſt is concerned in f. 100 
he is bound to defend and vindicate bis Wife iti all lawful Things. 
Errozs were aſſigned in à Record in the Vaca- 
* rn tion, upon 4 Writ of Error to reverſe a Judgment, 
material, were aſhgned arid al [though the Errors were material, yet cauſe 
io the Vacation. they were not aſſigned in the Term, the Writ of 
Error was quaſh'd. Hill. 1655. B. F. Fer ths 


Court cannot take notice of them, nor proceed to the Trial of them 


Miſent:y of a Clerk whs firſt amended there, and after werds in the 
4 1 1. * ＋ Bench, after a Writ of Error brought. Nl. 
dent, 


Error to reverſe a por: Writ of Error to reverſe a Jody 


Jened in the Ercendon Error cannot be affigried in the Exectitivh. Noll 
1 


__ in the Execution. 


3635. 
To demand les than , Tf a Man in an Aion upon the Cafe" wil de- 
Walen not Error in 9" mand eſs than is due, it is not Error. Roll. > Rep, 12 
in Debt it is. Alſo in Cafe or Covenant, if the plaintiff mi- 


caſts the Sum, it is fiot Error, but in Debt it is. 


1 Roll. Rep. 335. 
Writs of Error upon UAhereas erroneous Judgments given in the 


Judgments in cranes King s Bench were only reformed by the Parliament, 


in the Exchequer-Cham- NOW 15 the Statute of 27 Eliz. cap. 8. it is enacted, 
Woh That upon any judgment given in the King's Bench 

9 in any Ejetment, Debt, Detinue, Covenant. Ac- 
count, Action on the Cafe or Treſpaſs, where the King is not a Party, 
a Writ of Error ſhall be directed to the Chief Juſtice to cauſe the fe- 
cord to brought before the Juſtices of the Common Bench and Barons 
of the Exchequer, of the degree of the Coif, or ſix of them at the leaſt, 
who ſhall examine ſuch Errors, and reverie or affirm ſuch judgment, 
other than for Errors concerning the Juriſdiction of the (aid Court, or 
for want of Form in any Writ, Return, Plaint, Bill, Declaration, or 
other Pleading, Proceſs, Verli& or Proceeding, and the ſame ſhall be 
brought back into the King's Bench, that uch forther Proceeding 
thereupon may be had, as well for Execution or otherwiſe, as to Ju- 


ſtice ſhall appertain. ... _ 
That the Partywho finds himſelf aggrieved here- 


A Writ of Erroc lies in may ſue out Bis Writ of Error in Parliament, 


. 


u I i In an Action ui tam upon a Statute where the 
King F. Bane 5 King, is to have à Part, no Writ of * lies. 1 Keb. 
FE IRE 35. N. 16. 


Error lies not in the Erroz lies not in the Exchequer-Chaitber upon 


/ Exchequer-Chamber up- a judgment upon a Sci. Fa. in the King's Bench, 


on a judgment upon 2 it heing caſus' miſſis out of 27 El. cap. 8. Cro. Jac. 


bare: © 171.7 4 T2. Neither doth it lie upon a Judgment 


27 Etz. tap. 8. 
upon a Sci. Fa. upon a Judgment affirmed in tlie 


Exchequer- Chamber. 5 Mod. * 
4 In 


bpon ſuch an Aſſigument. | | 
pon ſuc ſſigu The Miſentry of a Clerk in the Common Pleas 


1 
t 
1 
J 
1 


$28 
Who ſhall have Error 
or Attaine. 


A Biſhop, and "M0 
ES Name in 2 Leer Erl. Gro 2 3 
| 5. ——— > 5 *. en | 
2, yo in ReverGon or Remainder us an Eſtate- Hein Reverſion or 
ail may have a Writ of Error at Common Law wg; we *. Sh 
upon à Recovery had againſt Tenant in Tail in Writ of Err. 
Nereron. 1 Ee 272. > | 

In what Caſes Execution ſhall nothe Riayed up- and When Execu- 
on the bringing of Writs of Error, until a Recog- ior al of a" Weie 
nizance entred into; and in what Caſes they may . 
have a Super ſecdeas without it. See the Statute of 
3 Jac. f. ep, 8. and 13 Car. 2, e. 2. Sefſ. 2. ſeÞ.8, 


aud . 2. cap. 8. r. . l 


ning of «- av Brrors upon a Writ of * 
A... to . — is to ſay * * age * 


That the Decleration is not noc Coſfcient in Law 
alſo that Judgment was given for the Plaintiff, where it vught to 

have been given for the Defendant. 
| W in "Proceſs cannot be alledged after Is 
atum pleaded; for if it had been pleaded, the 


—— Party might have nene Diminution. | Cro 


EI. 83. 
A Writ of Error was brought in B. R. upon a Error upon a 

ELD given in a Writ of falſe —— and — 2 or 

the Judgment was reverſed, and Reſtitution award-- . 8 

ed. Cro. Fac: 138. pl. 15. ; | My 
Eje#ment- againſt two who plesded Attor- 

ney, one being an Infant ; and! it was iuſiſted, that 8 ä 

this was not Error, but uaad him within Age. But ment was reverſed a5 to 

in regard the Damages and Coſts are intire, the bh. | 

Judgment was reverſed for both. Cre. Joe 303 pl. 3. 

9 

An Error aſigned directly 2gainſt the Record e d 

not receivable. Cro. Jac. 3 59. pl. 19. ne 
The Principal and Bail cannot join in a Writ The Principal and Bail 


i" When Error ia Pro- 
ceſs cannot be allodged. 


of Error. Co. Jac. 100. . cannot join in Error. 
Ideo conceſſum eſt for . eſt i is Error. Co. cases ef for confude 
Jac, 386. pl. 17. ratum eſt is Error. 


Apon a judgment in a Writ of PUREE Dells, enn 
ance upon a Demurrer, and becauſe there was no for want of a Wric of 


Writ of ſecond Deliverance certified upon a Writ nd, Deliverance. 
of — the Judgment was reverſed. Cro. Jac. 424- 
A Writ of Error is a 


The Writ of Error is.in Judgment of Law a Se- 
ber ſecleas until the Errors are examined, affirmed or —_— Errors 


| Teverſed, Cro. Jac. 53 4. pl. 19. 595. 
. Je 


PIE" $4” 


| Priſoner,cannothe afſign- nd Bail 


cutione Judicii from the Chancery, 


1 

No Bail den nr no | - Id-eatihokibe — for Error, dats 8 

the File, and that the Defendant 

was not zx cuſtodia Mar: becauſe it is F to 
tbe * pet: Jac. 568. = 7. 10 

nt was, quod recuperet Hampwd, and 

— = 22s E. Coſts 1 by the Jury to 53 7. 4 d.mecron; fo 

And held co de Error. * de intrememo per — adjudicat. and doth 

. er Ae ſuer. or requiſitionem „Aud 

beld to be Error. Co. J. 587. l. 10. See Title — att 

You ſhall not aſign Po ſhall not aſſign that for Error, which: You 


ed for Error, and wo” 


N 


* 7p 


S S 43..% 


"The Colts 4 a. 


mie har Healy to % might have pleaded to the Action; as for the Pur- 
the Action. poſe, where a Man is ſued as Knight and: Baronet, 


you, ſhall not aſſign for Error, That he was Knight only, and not Ba- 
ronet: So if a Man pleads by a wrong Name, and there is Judgment 
againſt him upon a Verdict, the Sheriff may well take him in Execu- 
* bot if Judgment were by Default, he cannot. Roll. Nep. you 88, 
Moor, Cat . 4 1812698 * eee 2.3 - 
0 So where an Adion! is brought againſt a 'Femi 
So abere Se Sole Sole, and ſhe marries, pending the Action: This 
Pelle ern 0 he goes not abate the Action, but the Plaintiff may 
g roceed againſt her till Judgment. and take her 
w— in Execution by the Name by which ſhe is ſued. 
| Where the Plaintiff _ Where a Writ of Error is brought upon a Judg- 
= eg of Error ment given, and the Plaintiff in the Errors puts in 
Bail, as is required by the Statute of 3 Jac. 1. c.'8. 
de, 74, cap. 8. and it is inſuffcient; and thereupon 4 Rule is given 
by the Clerꝶ of the Errors to put in better Bail, or 
| If not juſtified, Execu- -j juſtifie thoſe put in, within four Days, If the 
tion will go. /. Plaintiff doth not juſtifie the Bail, the Chief Juſtice 


But theWrit of Error will order Execution upon the Judgment with 2 
n Rell Non obſtante to the Writ of Error and Swperſedeas: 


But the Writ 'of Error remains ſtill, and the Plain- 


tif; in Fo Errors may proceed thereupon: It is only the Super ſe deas to 
the Execution which is taken away. Mich. 9 NM. B. R. 
Jf a Writ of Error be brought to reverſe a 


Where a Writ de r. Judgment im an inferior Court, and the Record is 


teutione Judicii lies for 


the not certify ing of a not certified into this Court within fqur Days after 
Writ of Error. the End of the Term wherein the Writ was return- 


able: Then upon a Certificate thereof by the Clerk 
who receives thoſe Returns, that no Return is made; yet Execution 
cannot be ſued upon this Judgment, until there comes a Writ de Exe- 
amanding it to be done: For 
the Writ of Error was a Syperſedeas to the Execution, until the It 


de Executione Judicis was ſued out, and allowed. 4 
A Judgment: is recovered againſt an Executor, 


| Execcutor pays no Colts. upon which he brings his Writ of Error, and the 


Judgment is 'affirmed ; yet he ſhall-not pay Coſts, 


| becauſe he is . — it is in anter D Mich. 5 * . M. B. R. 


1 


An 


, : 
me a. — «. 8 1 FE 


r 


2 


* 


* . 
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WE of 


in Ireland, and a Jadg ment thereupon; anda Writ 


and there affirmed ; and afterwards a Writ of Er- 


quaſh his own Writ of Error; but the Court may gut it may be dict: 


Juſtices, or either of them, or any one of the great 


„ cer. 2 b 7. 


1 * 7 + 4 1 dict *. 47 775 Thos 2 On | 4 
4 Uſtit of Erro nein ehoKing's Bench id Bug- Wirit of Error nes in 
land, to reverſe a udgment Siven ! in brelandin the the King's Beocti here 
King's Bench there. £144 non reverſe à nenten 


an Ejectment wes brought tes Oma — Er. 


73 ; F. 11 =” 
- 1 2 in " . 
Bench in Beland, luck | er 


of Error brought in Ae King's 


* 


ror was brought "thereupon, returnable iu the 5 . la the Kings 


Court of Kings Bench in England, and the Judg - © 
ment affirmed here with Coſts alſo: 2 And an Exe- And Execution taken 
cution was taken but in England, as well for the che 5 n. 


Damages and Coſts of the firſt Jodgment i in alan... 114 hor 
as alſo for the Coſts upon the Afﬀermetur there, and N. 5 0055 - 
alſo for the Coſts of the 22 metur here in England s 2 IHFT 2 1AM 
And it was 9 by the Court to be a void Exe- 4 void Execution. 
cution; and a it 61 Reſtitution was thereupoenk 


awarded, for that the Record muſt be tranſmitted How Execution to be. 
back to Ireland, to have Execution done there, 


which cannot be done by our Court here. Mzch. 11 M. B. R. 


Fozmerly the Practice was, That after a Writ of When che Wit of 
Error ſhewn to the adverſe Attorney, the Attor- aq whe 3 2 | be pc 
ney who brought the Writ had four Days time to R 
put in good Bail: But this Rule is altered ; and at 2 
this Time it is now inſiſted upon to be allowed preſently ; or ele! it is 
not to be any Stay of Execution. @ 

It a Writ of Error be wrong directed, or it | 
appears that it varies from the Record when certi- eke 1 
fied ; the Court, upon producing of the Writ and 
Tranſcript i into Court for ſuch Vatiance; will quaſh the Writ of Error 3 
but that Caſſetur breve muſt be entred upon Record, and there muſt be 
Prayer of a new Writ of Error, if the Plaintiff in the Error thinks fit 
to ſue it out. Hill. 9 V. But by 4 & 5 Anne, | 
the Defendant i in Errors ſhall have his Coſts, as if 4 0n0a.... 
Judgment had been affirmed, and to be recovered | in G0 ſhall be paid. 


the ame Manner. 4 & 5 454. 


The Court will not 12 the Plaintiff in Errors A Plaintiff cannot in 
quaſh his Writ of Error, —_ 


give leave to diſcontinue it. 5 Mod. 67, nued. 1 
The not coming of the Lord Chancellor or What ban prevent | 


Lord Treaſurer, or either of them, at the Return of Abatement of writs of 


any Writ of Error upon a Judgment i in the Exche- n 
quer, ſhall cauſe an Abatement or Diſcontinuance 1 7er r dt. | 


of ſuch Writ of Error; but if the two Chief 20 Car. 2 rape 4. 


— 


fficers are there, it ſufficeth. Se allo another Statute, 20 Gay 2. 
ca 
di Erro: 


— 


tiffs in Error to put 
Error gun corant wb: 


. 


by 


udgment. : 


for his own Advantage. 1 Leon. 130. 


Where the Heir in . A Recovery bad after an erroneous Fine ſhall 
Tail ſhall be barr'd of his bar the Heir in Tail of his Writ of Error. Cre. 
Writ of © NET EL 390. 5 E. | * he Co W 
EL he @QMpona Writ of Error out of the Common Pleas, 

| Fa. rn; be aſe a Variance between the Plea-Roll and Ni Prius 
ed. Record was aſſigned, and a Certiorari ſued out to 
. - certifie the N// Prins Record; upon which there 
was a Return, That there was no Record of Ni, Prius filed : But not- 
withſtanding, Judgment was affirmed ; becauſe the Error is contrary 
to the Record certified, which the Judge named in the Poſtea before 
whom the Cauſe was tried, had certified to the Court in hec verba. 
5 N. & M. B. R. Cro. Jac. 1 1. pl. 13. 12. * 

e Writ of Error to o Fine, Common Recovery or Judgment, in 
be-brought above twenty any real or perſonal Action, ſhall be reverſed, or 
Years after the Judg- avoided by any Error or Defe& therein, unleſs the 
ment, Fine or Recovery. Writ of Error be brought, and proſecuted with 

- ,  _  . »  Effe&, within twenty Years after ſuch Fine levied, 
or e boo 2 Judgment figned, a 2 ox Record. os, 
22 re is a Proviſo for Infants, Non campos, Oc. 

r 5 * 
Eb or Sete b, won Recovery, levied, ſallred or patſed, ſhall b 

, 4 t mon Recovery, levied, ſu Or Pa al 
2 ” reverſable by any. Writ of Error for falſe and in- 
8.4 ous Latin, Razure, interlining, miſ- entring 
of any Warrant of Attorney, or of any Proclama- 
tion, miſ· returning or not returning of the Sheriff, or other want of 


Formia Words and not in Subſtance. 18 EL cop. 3. ſ6F. 2. * 


on Advantage. 


A Han ſhal for Error, chat which is 


The Bail cannot join with the Principal in a 
Writ of Error to reverſe a Judgment given againſt 
the Principal : For the Principal moſt reverſe the 
judgment alone, if it be erroneous, becauſe it was. - | 
only given againſt him, and not againſt the Bail, + 
See (vo. Car. 300. pl. 2. „ E 

Bail cannot have a Writ of Error in the Ex- The Bait cannot ar 
chequer- Chamber by the Statute of 25 Eliz. c. 2 ele of Error in the 
which gives it only in nine Caſes, and none other, ing >". 
which nine Caſes are therein particularly mentioned. Cro. Car. 300. 


Principal and Bail can- 
not join together in a 
Writ of Error. 


. There is no Bail to be put in upon the bringing No Bail upon a Judg- 
of a Writ of Error, upon a Judgment in an Action font 93 Bond for Per- 
of Debt upon a Bond conditioned for Performance or a Ball- Bond. rh 
of Covenants, or upon a Bail-Bond : But where t 
Bail is required to a Mrit of Error upon a Judgment in an Action 
of Debt upon a Bond, the Bond muſt be for the Payment of Money 
only: And that is by the very Words of the Statute. 

Alo, if an Action of Debt be brought upon a Tbe Condition muſt 
Bond to perform Covenants, and there is Judg- be, fen Record, and 
ment by Default, without craving Oyer of the Con- © 
dition ; there, upon a Writ of Error brought, the Plaintiff in Errors 
muſt put in Bail: Becauſe it doth not appear to the Court upon the 
Record, that the Condition was for Performance of Covenants. Trim. 
I2- . „ . | re We 4 7 v4 
"Where a Writ of Error is brought, and Bail is The Allowance of a 
not put in as the Statute requires, the bringing of Bail of Eo * 
the Writ of Error is no Super ſelleas to the Execution; * 
for the Plaintiff may ſue out his Execution notwithſtanding: But the 


| Writ of Error is {till in Being, until there is a Nolle proſequz entred, or 


judgment be affirmed or reverſed. 

All Writs of add do iſſue out of the Court of Writs | of Error — 
Chancery upon Judgments in Courts of Record, gg. er Cancer V. an 
and are returnable in this Court, (except thoſe up- OO ION: 
on Judgments given in this Court which are returnable in the Exchequer- 
Chamber; and alſo upon Judgments in the Court of Exchequer, the 


Sheriffs Court of London, and the Cinque-Ports) and are directed to 


Courts of Record, to certifie into this Court the Record and Proceſs of - 


the Judgment cum omnibus eatangentibus : But Writs 3 
of Falſe Judgment iſſue likewiſe out of Chancery, ite of Falſe Judg- 
and are directed to County and Hundred Courts, Cam. Bamse. , 
Oc. and are returnable only in the Court of Com- 

mon Pleas. | > „ 

Upon a Writ of Error returnable in the Exche- How to procerd to Exe- 
quer: Chamber; before the Record tranſcribed, one ch. P . where one of 
od the Plaintiffs in Be of my died; and died, before the Tran- 
thereupon the Plaintiff in the Ad ion taking the Fat "cnt fo tne Ex- 
Writ = be abated, ſued out Execution —_ _ OO OY 
Jadgment without any Rule of Court to warrant it, and took the 
ſurviving Defendant in the W 5 Execution. And the on 

e 


530 S ; 
held this to be irregular, and ſuperſeded the Execution; "becauſe the 


Plaintiff in the Action ſhould have applied himſelf to the Court upon 
the Death of one of the Plaintiffs in the Writ of Error, and apprized 
the Court of his Death, that the Chief Juſtice might take Notice of 


it, in order to make a due Return when called for. Brace & 4 vers 
| net 


Penoyer. Trin. 9 V. B. R. 5 . 
- After the Record is tranſcribed into the” Exche. 


How to proceed when quer- Chamber, one of the Plaintiffs in the Writ 


one of che Plaintiffs in : . . Ae . 
© Error dies, after the Of Error dies; this abates the Writ. But the Plain-' 


Tranſcript returned into if; aon ne zum * 
che Er — * tiff in the Action cannot ſue out Execution upon his 


titur of the Tranſcript from the Court of the Exchequer- Chamber to 
the King's Bench; for till that is done, the Hands of the Court of 


King's Bench are tied up by their Mttitur to the Exchequer · Chamber. 


The Court of the Exchequer- Chamber have not 
Authority but only to reverſe or affirm the 
ment, but cannot make Execution. Co. El. 


What the Court of an 
Exchequer can do, and © 3 
what not. 1.8 Ju 8 


108. pl. 3. | ed M 

Defendant in Error Defenvant in Errors in the Exchequer-Chamber 
a Jn mile" died after Is wullo eſt erratum pleaded; and they 
ment of the Writ. proceeded to Reverſal without a new Writ, 20d 
45 Bed coram vobis reſidet, or a Sci. Fa. againſt the Execu- 
tors ad audiendum errores; and upon an Execution ſued after the Death 


of the Party, a Reſtitution was granted, becauſe it is no Abatement : 
But a Sei. Fa. might and ought to have · been ſued out to the Executors. 


Show. Rep. 188. 

EE IIEED upon a Judgment upon a Sci. Fa. only in the King's 
on a Judgment on a Si. Bench, becauſe it is caſus omiſſus out of the Statute 
* of Queen Elzabeth, which gave Writs of Error re- 


turnable in the Exchequer- Chamber upon Judg - 


1 ments recovered in the King's Bench by Bill. 
le a of Erorup- here a Judgment is affirmed in the Exchequer- 
and a Sc. Fe, thereupon Chamber, and there is afterwards a Sei. Fa. and a 


was quaſ d. Judgment thereupon, and a Writ of Error brought 


tam in redditione judicii of the firſt Judgment, which 
was affirmed before, quam in adjudicatione executionis upon the Sci. Fa. 
the Court upon Motion quaſh'd it. . . 
_ . . ACTUrit of Error was brought by the Bail, upon 
The Bail cannot 2. a Judgment recovered againſt him upon a Sri. Fe. 
the Principal in a Writ g 8 po F 
of Error with himſelf out a$ Bail in an inferior Court. And it was tam in 
of an inferior Court. reddit ione judicii againſt the Principal, quam in ad- 
Judicatione againſt the Bail; and upon Motion, the 
Court quaſh'd the Writ of Error, quoad the Principal only, and the 
Bail - _ to reverſe the Judgment againſt himſelf. Burr & Attwood. 
10 V. B. R. | | 
„A Upon a Writ of Error upon a Judgment in the 
3 "ag Common Bench, after I uullo eſt * plead ed, 
© the Defendant in the Errors died; and the Plaintiff 
| - — 3 , in 


Judgment until there is judicial Notice by a Rem. 


Etro? does not lie in the Exchequer-Chamber | 


fy A Jo, tnod 4 8 mann WO Aa a co ate _ 


893 a=, — e oa, 


in the Errors ſued out a Sei. Fe. againſt the Execu-  Plaintif in Error furs | 
tor of the Defendant in Errors ad andiendune errores ut à Sci. Fo. ad audien- 
and the Executor ſued out a Sr. Fa. quare execntio- Ws 
mw nor. The Plaintiff: pleaded the Writ of Error Executor ſues out a 
— _ — 2 Plea; and alſo, that tde e, Cr. 
Plaintiff in the Error might proceed, which he did. The Plainti 
and reverſed the Judgment. Mich. 36 Cer. a. . R. get vening; ad 
A Urit of Error is brought, and after the Re- where th ainti 
cord is removed, the Defendant in the Writ of dies the Writ of eur 
Error dies; the Plaintiff ſues out a Sci. Fa, againſt N Def 5 — 
the Executors of the Defendant, againſt whom two die. Oe 
Nichils — ; — Plaintiff proceeded $551 | 
to reverſe the Judgment. And per Cur. a Diverſi tak la 
the Death of the Plaintiff and Defendant in — Were 4 
tiff dies it ſnall abate; but not where the Defendant dies. * 
Allo, That the Executors upon two Nichils re-. 
turned, are made Parties to the Writ of Error; be- „Executors upon two 
cauſe the Damages in the Ju d gment go to thee). Nichils returned, are 


made Parties to the 
Teo. 112, 113. Writ of Error, 


| = that brings a 2 of 2 8 a Upon what Writs of 
judgment given in a ſuperior Court, the sta- Error, and in what 
— 3 Jac. 1. cap. 8. ap all Caſes 6 Hire Verdict; = *y * 
and in all Actions of Debt by Confeſſion or De- ey 
fault; and in all Actions of Debt upon a Bond. — 
where the Condition is for Payment of Money only; muſt pu 
in good Sureties, to proſecute his Writ of Error with Effect * 
pay the Debt and Damages to be recovered, if judgment ſball be af- 
firmed: For it is reafon the Party ſhall have a Recompence for his 
cauſleſs Vexation and Delay: But inferior Courts ſhall in all Caſes. as 
well upon Verdids, as other Judgments, by Default or Confeſſion in 
Debt, or otherwiſe, have their Writs of Error allowed, and a Hyper- 
ſedeas thereupon, without putting in of Bail, they being omitted oat 
of the ſeveral Statutes, which require Bail to be put in by the Courts 
at Weſtminſter. ; 2 

A Judgment is recovered. againſt three Defen- Three Plaintiffs in 3 
dants, and they bring a Writ of Error, and after- bs, err 
wards one of them releaſes the Errors; he may be — — db _ 
ſummoned and ſevered, and then the other two f 
* —_ to reverſe the Judgment. See 6 Rep. 
26. 4.b. | 

Erroz in Fact was tried, and a Verdict for the Cofts upon a verdict 


Defendant in the Errors, and Coſts were ordered gg ef Errors in 
to be tax d, upon the Statute of 3 H. 7. cap. 10. 3 6.7 cap. 10. 


occaſſome dilationis execut ionic. 6 V. B. R. 


CUhere the Defendant in Errors pleads 2 Re- Where the Defendant 


leaſe of Errors, and a Verdict is found for him, he "vr. tare Cofts up- 
ſhall have no Coſts ; for that the Judgment is not in ra. E red 


to be affirmed : But the Judgment ſhall be, That 


tlie 


32 


5 | 
the Plaintiff in the 


Becauſe the Judgmene 
is, That he be barr'd of 


his Execution. 
4 Y. 7. t. 10. 


The Attorney's Name 
with a Blank, 


Attachiatus for Summo- 


nitus, is Error. 


K 1 
Errors Nil ci per Bre ue ſuum de Errore, and not 


that he be barrd of his Writ of Error. Note, 
Here was neither Nonſuit, Diſcontinuance, or 
Judgment affirmed, as the Statute of 3 H. 7. c. 10. 
requires. 6 W. See Show. Rep. 50. 


ꝗ Blank left for the Attorney's Chriſtian Name 
in the Warrant of Attorney was held to be Error. 
GA ien 

Attachiatus for Summonitus, ad judged to be Error 
after a Verdict in an inferior Court. Cro, Jac. 108. 


The firſt Proceſs in an inferior Court was a Capiasr, which ſhould 
have been a Summons, and therefore reverſed. Cro. Jac. 26. pl. 23 


Death after Verdict, 


and before Judgment, 
aſſigned for Error. 


In nullo eſt erratum is 


pleaded, when it ſhould 


have been a Demurrer. 


A dead Man pleads. 


No Damages or Coſts 
where Execution is exe- 
cuted, and why. 

3 P. 7. tap. 10. 


Eight Defendants in 
Treſpaſs, two are In- 
fants. 8 
They appear by At- 
torney. 


revers'd : But they 


Etro! in Fact (viz, Death) aſſigned after Verdict, 
and before Judgment; and alſo Errors in Law af. 
ſigned; viz. That Judgment was given for the 
Plaintiff, whereas it ought to have been given for 
the Defendant. The Defendant in the Error pleads 
In nullo eſt erratum, whereas he ought to have de. 
murred for aſſigning double Errors ; but Judgment 
was affirmed, becauſe the Record is, That the Party 
pleaded to be dead appears and pleads, and ſo it is 
contrary to the Record. | 5 
Note, That if the Tenant or Defendant do not 
ſue out a Writ of Error before Execution executed, 


the Plaintiff ſhall not have his Damages and Coſts, 


becauſe the Writ of Error is not then in dilatione 
executionis.See Cro. Fac. 636. pl. 3. See Title Coſts. 

Eight Defendants, two are Infants. In Treſ- 
paſs againſt them, they all appear by Attorney, 
which is aſſigned for Error. This is Error in Fact, 
and the pleading of In nullo eſt errætum, is a Con- 
feſſion of the Error in Fact; and the Judgment was 
ought to have pleaded to the Infancy aſſigned for 


Error, ſo that an Iſſue thereupon might be tried. 1 Lev. 294. 


Where a Judgment is 
revers'd in Parliament, 
they give the ſame Judg- 
ment as the King's Bench 
ought to have done. 


Where a Judgment given in the King's Bench 
for the Defendant, upon an Action by Original, is 
revers'd in Parliament upon a Writ of Error re- 


turnable there; the Parliament will give a new 
ag for the Plaintiff; as the Court of King's 
Bench ought to have 


one when they gave Judgment for the Defen- 


dant. Hill. 6 V. See Hill. 25 & 26 Car. 2. Rot. 41 1. B. R. 


How a Judicium revo- 
cetur in Banco Regis ſhall 
he. 


1 


Mhere a Judgment is given againſt the Defen- 
dant, and a Writ of Error is brought, and the 


Judgment is reverſed, there ſhall be only a Judicium 
revocetur, & c. entred with Coſts; and no new 
Judgment be entred by the Court of King's Bench. 


But 


9 * * * 


Tertenants cannot plead in Abatement of a 


Etro. 


But where there is 4 judgment given for the 
Defendant, and the Plaintiff brings a Writ of Error, 


and the Judgment is reverſed ; there the Court 
which reverſes the Judgment, ſhall give Judgmetit 
for the Plaintiff,” as the other Court on 


gut to have 


How it ſhall be ih the 
King's Bench, where a 
Judgment is reverſed h 
Writ of Error brought 
by the Plaintiff in the 
Action. 


done; unleſs the Judgment be-reverfed for ſomething which is not to 


11 Toys 118. Ef 


the Matter of the Action, as a falſe Entry, or ah Teo conreſſum eft, for 
Lleo confideratum eft, * the like. Paſeb. 1 A### Regine, 


B. R. Nl. 


¶MAhere Judgment was reverſed, and a new Judgment given for the 


Plaintiff. - 1 Lev. 310. 37 3! 
A one brings a Writ of Error upon a Judg- 


ment in the Common Pleas, and doth not, after 


an eight Days Rule given, certifie the Record into 
this Court; then 'a Nolle proſequi may be entred, 


Where a Noelle preſegri 
may be entred upon a 
Writ of Error out of the 
Common Pleas. 


and the Plaintiff may ſue out his Execution: And if there be a Super- 
ſedeas to the Execution in the Sheriffs Office, then there muſt be a 
Clauſe in the Writ to this effect: vis. Brevs' Domini Regis de Super- 
ſedeas ſuper brevi at errore prius in runtrarium intle direct in aliquo non ob- 


ſtate.  * 


An inferior Court proceeds to judgment after an | 


Habeas Corpus allowed; it is Error. Cro. Car. 261. 


Writ of Error, but only in Bar: For the Sci. Fa. 


againſt them is not 44 audiendum Errores, but ad 


andiendum Proceſſus & Recordum. 1 Lev. 77. 
It cannot be aſſigned for Error, that the Defen- 
dant appeared by J. S. Attornatum ſuum, and Judg- 


ment by zi} dicit againſt him the ſaid J. S. then, 


nor at any Time-during the Term, being an Attor- 
ney of the C. B. Cro. Fac. 521. pl. 5. 5 

Matter which proves a Writ of Errer abateable, 
is not aſſignable for Error; as in an Ejectment 
Entry was aſſigned after Verdict, and before Judg- 


Proceeding to Judg- 
ment after an Habeas 
Corpus allowed, is Error. 


Tertenants canhot 
plead in Abatement of 4 


_ Writ of Error, but only 


in. Bar. 


That the Perfon who 
appeared as Attorgey, 
was no Attorney, can- 
not be aligned for Error. 


Matter which abates 4 
Writ of Error is not aſ- 
ſignable, as Entry after 
Verdict. Of, 


ment, and naught z but only Matter which proves 


it abated, is aſſignable. 1 Lev. 155. 
The Plaintiff in the Errors aſſigus for Error that 


| he now is, and at the Time of bringing the Action 


was, a Knight of the Bath; ſo that the: Plaintiff 
ought to have ſued him ſo, and not as Knight and 


Baronet : But for that he ap 


peared to that Name, an 


Matter which onglic 
to be pleaded in Abate- 
ment cannot be aſſigned 
for Error. 


d pleaded thereto, 


he hath concluded himſelf. C. Jae. 482. pl. x5. Cro. Fac. 104. 37 1. 


The Vouchee in a Common Recovery was with- 
in Age, and the Queſtion was, Whether he can 
avoid this for Error after his full Age > And ad- 
judged; that upon a Writ of Error to reverſe a 


Common Recovery, Infancy ſhall be tried by Infpe 


Where a Fine or Re- 
covery levied or ſuffered. 
may be reverſed fot In- 
fancy, 


tion as well as in 


the Caſe of a Fine; but when he appears by Attorney and ſuffers it, 


1 Sid, 322: pl. 14. 1 Inft. 380. b. 2 Keb. 141. 
4 


6 B 


it may be reverſed at full Age, but not where he appears by Guardian. 


A Common 


* 

A Common Recovery 
ſuſfered by an Infant by 
Guardian is not errone- 


Conimoti Recover ies 
are now the common 
Aſſurances. 


nor is there any Pretence for an Infant who 

more than for any other Perſon at full Age, and it ſtands with Law 

that it may be, there being n Precedents of ſuch Recoveries, 
81. 1 Sid. 321. pl. 14. 


Cr, 0, Car. 307. pl. 

Debt lies upon a Judg» 
ment in ce King 8 
Bench after Error 
brought, 


No Diminution to be 
alledged after In nullo eft 
efrratum, Without a par- 
ticular Rule of Court. 


n—_ 
A Common Recovery is had againſt an Infant 
by Guardian; and Error was brought to reverſe 
this Recovery, and aſſigned for Error that Judg. 


ment was given againſt him by Default being an 


Infant: But reſolved-that it is not Error; for the 
Judgment is not given upon the Default of the In- 


fant, but upon the Departure of the Vouchee iu 


deſpight of Court: And Common Recoveries are 
common Aſſurances, and ought not to be ſhaken; 
rs by his Guardian, 


Debt lies upon 4 Judgment in the King's Bench 
after Error brought ; becauſe the Record is ftill in 


the Court there, and the Writ of Error is only a 


Superſedeas to the Execution. 1 Lev. 153, 

tet Is uullo eſt erratum (which joins the Iſſue) 
is pleaded, neither the Defendant in the Errors, 
nor the Plaintiff in the Errors, can alledge Diminu- 


tion without the Leave of the Court: But the 
Court may, if they 
ſciences, and this as well to reverſe as affirm a Judgment. 4 Anne, 


think fit, order a Certiorari to inform their Con- 


B. R. Note, If it be awarded at the Prayer of the Party without a 
Rule of Court to warrant it, it is ill. | WY | 


What Errors is ſuffici- 
ent co reverfe an Out- 
lawry after Judgment. 


* 


A Writ of Error al. 
lowed at the Aſſi zes up- 
on a Verdict, and Judg. 
ment in a Qaare Impedit. 


other Quare Impedit, a Writ of Error was brought upon a Judgment 
at the Aſſizes, and the Tranſcript was made by the Clerk of the Afiizes, 


4 Anne Neginæ. 


Upon a Writ of Error 
to reverſe à Recovery, 
the Court would not 
proceed upon two Mebils, 
but would have a Sci. fecz 
returacd, 


Error in Proceſs, how 
to... ©» 


+ 


Upon a Writ of Error to reverſe an Outlawry 
after Judgment, the Exceptions taken were, That 
it was not ſaid where or when the County-Court 
Ms” held, and therefore it was reverſed. 3 Anne, 

- AUerdi# was at the Aſſizes in a Quare Impedit, 
and Judgment there prayed by the Plaintiff, and 
he had it; and the Defendant immediately allowed 
a Writ of Error upon it, Lutw. 594. Alfo in an- 


Upon a Writ of Error to reverſe a Judgment up- 
on a Common Recovery, and two Scire Faczas's ſued 
out ad axdiendum errores, and Nichils returned; the 
Court would not proceed notwithſtanding to exa- 
mine the Errors until a Sciri feci returned; becauſe 
it concerns Mens Eſtates and Freeholds, Trin. 34 
Car. 2. B. R. See 3 Tro. 431. 472. 739. Dyer 320. 
A 3CC˙*˙ ne 
M there be Error in the awarding of an Execu- 


* 


tion, the Execution only, and not «he Judgment, 


ſhall be reverſed. Hob. 90. 


im a. . a « 


Co. Jac. 11. pl. 15. 
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| Ert6}. 


Apon a Writ of Error to reverſe 4 He, it was 


aſſigned for Error, that the 'Writ of Covenant 


. bore Teſte 2 Jan. returtlable Oc. Hull and the Dedimice 


Errofs affgned in 4 
Fine, how anſu ered. 


bore Teſte 3 Jan. which was before the Retorn of the Writ of Cove- 


nant z and it could not be then ſaid pend. Curit. It is 
immediately upon the Purchaſe of the Writ it may 


by Tenant'in Tail; the Te- 


Extoz upon a Fine 
nant in the Writ of Error pleads a Common Re- 
covery had againſt the Conuzee of the Fine with 
Voucher of the Tenant in Tail, the Conuzor; And 
held, that when Tenant in Tail comes in as Vou- 


good enough, for 


be ſaid pend. Cur. . 


Wen Tenant in Tail 
comes in as Vouchee in 
4 Recovery, it bars his 
Iſſue of his Writ of Er- 
ror to reverſe his.erro- 
neous Fine. . 


chee, he had barr'd the Iſſue of his Writ of Error to reverſe the 
erroneous Fine that he himſelf had levied. Moor, Caſe 499. 


I the Bill upon the File or Writ of Enquiry va- 
ries from the Declaration, it is Error. Gr, Jac. 
294- pl. 14. 1 | 


* TY ＋ od 
. 


Erro lies not upon a judgment quod compittet, 
for this is no other than an Award, and no final 
Judgment. Cro. Jar. 356. pl. 14, 

But it lies upon à Judgment by Default in E- 
jectment before a Writ of Enquiry of Damages 
ſued out, and Judgment had thereupon, becauſe 
here is a Judgment already quod recuperet ter minum. 
Latch 212. 7 Ag 
Etroz brought upon à Judgment in a Forme- 
don de uno meſſuagio &. duabns acris terre & paſture, 
and ſays not how much Land and how much Pa- 
ſtare, and held to be erroneous for Incertainty. 
Then it was prayed .that it might be affirmed for 


the Meſſuage; but the Court ſaid that could not be, 
for the Judgment being intire, - it cannot be re- 
verſed for Part, and affirmed for Part. 471. pl. 3. 
A (Urit of Error was brought upon an errone- 
' ous Judgment given by Conſent of Parties, upon 


a Paper-Rule of Court, and the Judgment was re- 
verſed ; becauſe Conſent of the Parties cannot 


Where the Bill or 
Writ of Enquiry varies 


from the Declaration, if 


is Error. 


It lies not upon a 
Judgment guod- computet, 
and why. 


Where it lies upon 
the interlocutory Judg- 
ment before a Writ of 
Enquiry, and Judgment 
upon it. | 


A Judgment in a For- 
medon reveried for In- 
certainty, it being de du- 
abus aeris terre & paſture. 


A Judgment cannot be 
affirmed for Part; and 
reverſed for Part. 


Where Conſent of the 
Parties ſhall make an er- 
roneous Judgment good, 
and where not. 


change the Law. Hob. 5. But had the Conſent been eritred upon the 
Record, and made Part of it, it then would have been good. 1 Jones 


199: Cro. El. 664. Be : 
A TUrit of Error was brought upon a Judgment 


in the Common Bench, after a Trial at the Bar, 


and Bills of Exception to the Evidence. Lat. 905. b. 
There Infancy is aſſigned for Error and tried 


by Inſpection, and the Judgment reverſed, and what 


Proceedings was afterwards, and how the InſpeQi- 


on was ſaved; Cro. Jac. 59. pl. 5. See Title Audita 
Dukrela, Feel! 


Error brought where 
there was a Bill of Ex- 
ceptions. 


Infancy aſſigned for 
Error. 

Tried by Inſpection. 

Judgment reverſed. 

How the Iaſpection 
ſaxed, | 


Apen. 


It muſt be ſet forth Apon A Writs ofError out. of an inferior Court. 
how the inferior 72 it was not ſhewu by what Authority it was holden, 


is holden, Whether 


Charter or Preſcription . whether by. "RO WO - Preſcription 5 and held to 


Error. Cro. Jac, 184. pl. 3. 403. Pl. 14. 


So alſo the 1 of 
the Stewards before B 


. boon held * muſt be Names; and this was alſo held to be Error. Jbid. 


1 Marie, it is exroneous. Cro. Car. 143. 
1 * 


Eltape. 
See unn & and On 
E Nerd is where one we is arrefted, 02 a Paiſo- 


ner legally committed, and makes his Eſcap? 
befoze de be delivered by Vue Courſe of Law, 


Eſcape, what. 


112 Priſoner in Execu- If a Priſoner taken i in Execution by the Sheriff, 


may f 44%, makes a tortious Eſeape, the Party at whoſe Suit he 


Ca. ſz. or Caſe againft was taken in Execution, may either have an alias 


the Sheriff, Ca. ſa. againſt the Party that eſcaped, to take him 


again in Execution, or an Action upon the Caſe 
againſt the Sheriff that ſuffered him to eſcape. Mich. 23 Car. B. R. But 
if the Sheriff do voluntarily permit a Priſoner to — there the Pri- 
ſoner is diſcharged from the Plaintiff, and he muſt bring his Action 
of Debt againſt the Sheriff for this Eſeape. 

6 Bur ſee r Lev. 211. If the Sheriff permits a vo- 
nies Ei, I 1 luntary Eſcape, the Party may have a new Execu- 
have another Execution. tion. 

8 Ilhere the Plaintiff had recovered 551 to c. and 

— — af the Ca. ſa. upon which the Defendant was taken in 

fgnable for Error. Execution was only for $51 /. 2 s. and the Plaintiff 

| in an Action of Debt for an Eſcape recover'd againſt 

the Sheriff the ſaid 557. 10 5s. this Miſpriſion in the Execution is not 
aſſignable for Error. 2 Saund. ro. 

For Debt upon Efcape out of Execution, ſeo the Statute of 1 R. 2. 
Cap. 12. and 21 Jac. cap. 16. 


an 


Ale the Style ß ehe Court is dun Sencſeall g 
%% Domini Paget, and doth not ſhew their 


Uhere in an inferior Court the Proceſs is award- 
| Procef awarded ſew: ed ſecundum conſuct. Cur. the Court being held by 
the ons. Br eretted Vertue of Letters Patents 1 More, it by erroneous, 


ihe: eg Ap po op a9 > 4 ab an 


Sr 222 mo w 


4 
a , 2 


Eſcape 


have an Action for af 
Eſcape in the Intefſtate's 
Life-time, | 


cape, for an Efeape ſuffered of a Priſoner in Exe- 
cution at the Suit of the Inteſtate in his Life-time, 
Trin. 23 Car. B. R. To recover what the Inteſtate 
was damnified in his Eſtate by reaſon of his Eſcape. 
But an Action of Es will not lie againſt 
the Executor or Adminiſtrator of the Sheriff or gte comreagyinſt 
Priſon-keeper for the Eſcape of a Priſoner in the tor of a Sheri, 
Time of the Teſtator or Inteſtate, becauſe it is meer- 

ly perſonal. & iu cone. per ſoma. See Latch 167, | 
An Eſcape in one Plate is an Eſcape in all An Eſcape in one 
Places 3 for if a Priſoner be once eſcaped and at Place is ſo in all Places. 
large, it ſhall be intended he is confined to no | 


Place, but may go at large where he pleaſeth ; ſo that for an Efeape, 


the Party whoſe Priſoner is eſcaped, may bring an Action for this 
Eſcape in what County he pleaſeth, for the Action is not local or fixt 
to any certain Place, Tri. 24 Car. B. R. but tranſitory, and may be 
laid in any Place. ESE A5 
The Sheriff may bring an Action upon the Caſe Sheriff may bringCaſe 
_ — that eſcapes from him. Cro. El. = 9 
1 18. | | | | | 
” ayers «Mat is in Execution, and a Habeas Cor- What ſhall be ſaid to 
pus goes to the Sheriff to bring him up to the Court, in 35 Elape of a Man 
and the Sheriff brings him out of the uſnal Road 
through another County, or lets him go out of the Inn over Night 
into another County, but he returns in the Morning, and at the Day 
of the Writ the Sheriff hath his Body in Court as the Writ requires; 
this is no Eſcape. Boynton's Caſe 3 Rep. 44. and Plow. Com. 37. 4. But. 
where 2 Habeas Corpus was granted for a Priſoner in Execution to go 
to the Alizes to be Evidence in a Cauſe, and after his Evidence given 
he went five Miles beyond, and there fell fick of the ſmall Pox and died; 
_ this was adjudged an Eſcape; but if he had died coming up to London 
immediately after the giving of his Evidence, it had been no Eſcape. 
Moſedel's Cale, tempore Car. 2. | 


o 


A Pulenet may be taken upon an Eſcape-War- May be taken upon an 


tant u > Sunda q b 5 Anne See 2. How and _ "IE upon 2 
* oi the wel es to be granted, ſee Tithe , 5 Une Dell. 2 

Alon and JPuloners. Zh 5 

Debt alk fe upon an Eſcape upon a Commit- Debt lies upon 2 
ment from the Gourt of Chancery of Exchequer gige, tor nor Bots. 
for not paying Money upon a Decree. 5 Arne Seff, 2. f Auræ Sell. 2. 

A pier who is in the Rules, or out upon his ere z Pricrer may 
Day-Rule, and about his Buſineſs, Dix. adviſing de taker up who is out 
with his Counſel, or conſulting with his Creditors, upon a Day-Rule, and 
cannot be taken upon an Eſeape-Warrant ; but if e er. 
he goes into the Country, or to a Fair, or to a | _— 
Play, or to any ſuch ſort of Place for his Diverſion or Idleneſs, he 
may be taken up, though he hath a Day-Rule. Trin. 6 Anne B. R. 


6X Caf: 


an Adminiſtratof may bring an Action of EC Adiniaiſtrator (4 | 
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15 How a Declaration 


mutt be in caſe upon an 
Hape. 


been good. 2 Lev. 8 


. Reſcue pleaded to an 


Eſcape on meſne Proceſs, 


and good. 


Caſe lies upon a Pro-. 
miſe to ſave a Sheriff 
harmleſs from Eſcapes. 

x 


— 


A Priſoner in Execu. 


tion ſuffered to eſcape, 


may be retaken. 


. 

Cale was brought for an Eſdape upon an Arreſt, 
and ſhews no Cauſe of Action. In the Declaration it 
is naught. But if he bad, ſaid, that the Priſoner 
was indebted to him in 30. and proved at the Trial but 30 5. it had 


f zn an Action for an Eſcape upon a meſne pro- 
ceſs, the Defendant pleads a Reſcue without a Re. 
turn of it, and held good. 2 Lev. 1444. 
2 Pꝛomiſe to ſave the Sheriff harmleſs. from all 
Eſcapes, if he would permit one taken in Execution 
to ſtay three Days in his Houſe ; which he did, and 
the Priſoner eſcaped; and held that the Action well 
lies. 2 Lev. 17. 05 VVV 

A Man is in Execution, and he eſcapes out of 
the Cuſtody of the Gaoler ; he is not diſcharged 


from the Execution, but may be retaken. But if 


5 Plaintiff 37" permit him to eſcape, he cannot | afterwards retake 


him. Lxtw. 1266. 


Where two are bouud, 
and a Judgment againſt 
one, who is ſuffered to 


eſcape, the other is ſued, 


and pleads this; it is no 
Plea, and why. 


upon Excom, a. 


So alſd upon an Out- 
lawry, and why. 7 


Caſe Qui tam, c. lies 
againft a Sheriff for an 


Eſcape upon an Outlaw- 


ry. 


So alſo for the Plain- 
tiff himſelf, 


It is good both Ways. 


One in Execution 
eſcapes, he may be re- 
taken. . 

For he ſhall never take 
Advantage of his own 


Wrong. a 


The Sheriff may pur- 
ſue his Priſoner all Exg- 


.. Tivo are bound in a Bond, Judgment and Exe. 
cution is againſt one, who is taken and ſuffered 
to eſcape ; the other is ſued, and pleads this Mat- 
ter; and adjudged to be no Plea : For the Eſcape of 
the Priſoner, though by the Gaoler's Permiſſion, is 


no Diſcharge of the Debt. Cro. Fac. 531. pl. 14. 532. 
„ . Ce (8:29 $44 | 
Caſe lies for an Eſcape 


Caſe lies for the Eſcape of one taken upon a 


Writ de Excommunicato capiendo. Lutw. 123. 


: So alſo for the ' Eſcape upon an Outlawry, be- 
cauſe the Plaintiff is there delayed of his Debt. Gro, 


El. 652. pl. . 8 


An Action on the Caſe lies for the king and 
Party Qui tam, Cc. for an Eſcape upon a Capias Ut- 
lagatum; for the King is to have the Benefit thereby, 


although the Party is to have Benefit thereby. Cre. 


Fac. 360. pl. 22. 532. pl. 16. 533. Alſo it lies for 


the Plaintiff himſelf, for he may bring his Action 


of Debt for what he hath loſt: It is good both 


Ways. Cro. Fac. 620. 


. 


A Perſon. in Execution eſcapes, he may be taken 
again in Execution; for having no Benefit of it, 
it is as none. Alſo the Defendant ſhall never take 
Advantage of his own Wrong by his Eſcape. Co. 
. · » * n tom 
Mhere a Priſoner in Execution eſcapes, yet the 
Sheriff may purſue him into that or any other 


_ County; and if he retakes him upon a freſh Pur- 
\ Juit before Action brought, this ſhall. excuſe the 


Sheriff. 3 Rep. 44. b. 55. 4. b. 


The 


8 


. Places. | 


Lear by the Lord Treaſurer of Exgland.  ._ 


5 Etcape, 
The old Sheriff omits the turning over to the 

new 3 of - Priſoner in Execution in his Cuſto- 

dy; this is an Eſcape in» the old Sheriff. 3 Rep. 7 1,72. 
The retaking muſt be before the Action of We 

brought, or elſe it will not do. Cro. Fac. 657, 658, 

659. | 1 FS a>, > PL * 

See the Act made 8 & g N. b. Ei be more 


” effetual Relief of Creditors in caſe of Eſcapes, aud for 


preventing Abuſes in Priſohs, and pretended Privilege- 


4 : | 4 © ts ” 5s P% 2 #4 : - 
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fice, and was ot great (iſe to the Crown 
ever ſince the Court of TUAards and Li⸗ 


4% 
: 
„ 


he Office of Elcheatoz is. an ancient Ot⸗ 
koꝛmerly: But now it is become uſeleſs, 


539 


Old Sheriff omits turn- 


ing over of a Priſoner 
this is an Eſcape, 


The retaking muſt be 
before the Eſcape 
brought. 


About Efcapes. 
8 & 9 Nl. cap. 26, 


Eſcheator, what, 


vertes was taken away by Act of Parltament, 


The King may by his ſpecial Commiſſion make 
one or more Deputy-Eſcheators to find an Office ; 
and this hath been uſed to be done after the Death 


The King by his Com- 
miſſion may make Depu. 


ty-Eſcheators. 


of 2 Nobleman, or other Perſon of great Quality. Paſch. 24 Car. 1. B. R. 


For the Eſcheators were not Officers for Life 


Eſcheat extinguiſhes Cuſtom of Gavelkind. 
1 Keb. 492. pl. 43. 8 
On Failure of male Couſin by Border -Service. 
/ ˙ ²· ont cr, 
Preſerves Tenancy as Parcel, not ſo by Purchaſe. 
2 Keb. 28. pl. 58. . 
Ok Coyholder on Death of male Couſin, good. 
Idem 11 1. pl. 51. r 


Foz want of male Couſin. on Death of eldeſt 


Daughter, good by Cuſtom. Idem 672. pl. 43. 


Holds only ſo long as Perſon. attaint hath iſſue. 
= 44-35" is 7 A NEE"L JURY EG 
Df Tenancy, makes it Parcel of Meſnalty ; con- 


tra on Deviſe of Meſne to Tenants. Idem 81. pl. 24. 


3 but appointed every 


Eſcheat extinguiſhes 
Cultom of Gavelkind. 


On Failure of male 
Couſin. 


Where it preſerves 
Tenancy. 


Of Copyholder on 
Death of male Couſin, 
good. 3 5 


Where good by Cuſtom. 


pf Holds only whilſt per- 


ſon attaint hath Iſſue. : 


Makes Tenancy Part 
of Mcſnalty. 


Dn Attainder of middle Brother in the Life of on Attainder of mia. 


the eldeſt Brother, having lſſue, Oc. Idem 6: pl. 5. 


Ok Remainder to right Heirs on Attainder, &c. 


Iden 251. pl. 10. e e 


Ss. . - 2 4 0 998 V 3 is at. 


* 


dle Brother in Life of 
eldeſt having Iflue; 


Of Remainder to right 
Reirs on Attainder. 


Eſcrow. 


5 Eltcow. 


be Deliverp of a Deed as an Eſcrow is 
ve. Deltvery of it PE a Btranger to be 
dis Deed, when ſuch a Thing — up: 
on between t ) is performed. 


Cannot be delivered The Deliv of a Deed to the Par himſelf 
Ane, alli — to be an Eſcrow. Gro El. 520. 
; pl. 47. See Co. Liu. 31. 4. Hob. 246. See Cro. E. 
835. For if it did, then a bare Averment without any Writing would 
make void every Deed. Cro. El. oe dc - 


Eſcrow, what. 


\ . : 
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Elfoin. 


” Sſoln is where an Action is ought ; and 
the Plaintilf oz ant cannot conbe⸗ 
eg fppear "at 5 8 in Court ; then 
J he ſhall be efldined to lav his Default, 
Mhat an Efſoin | is, ſee further 1 in Lutw. 861. 


The Eſſoin Roll in the Court of e. Pleas 
is a Record of the Court, and remains in the Cu- 
ody of the Clerk of the Effvins. Paſch. 23 Car. 1. 


The Eſſoin-Roll i is a Roll wherein is eritred, that 
1 the Party was eſſoined to another Day for ſome 
5 Excuſe that he could not then appeat. 
If che Declaration be I A Declaration be delivered to the Defendant 
1 | = the Effoin-Day, the Defendant's not bound 
bound to plead that to plead that Term, ſo as to try the Cauſe. 3 Juli, 
Term. 1652. B. S. For it is accouated a Declaration of 
that Term, and not of the precedent Term. 
„„ In Writs of Afﬀize, Attaints and 7 * af- 
(hall — after Ap- ter the Tenant hath onte appeared in Court, he 
pearance. ſhall be no more eſſoĩned; but he — make his 
dns oh. os Attorney to ſue for hit if he will, or the Aſſize or 
Jury ſhall be taken through his Default. 2 
1 ate. 


An Eſioin, what. 


Eſſoin-Roll is 2 Re- 
ord of the Court. 


What the Eſſoin- Roll 


See Inheritance. | 
State is that Citie oz Jritereſt that a Man 


hath in Lands oz Tenements; as Eftate 


in Fee Simple, Fee Tail, Conditional, 
&c. See Litt. Book 3. cap. f. 


No Eſtate can be limited to commence after 1 
Fee ſimple; becauſe a Fee- ſimple is the largeſt Eſtate 
that can be imagined in the Eye of the Law, and 


Eftate, what. 


No Eſtate can be li- 
mited to commence after 
a Fee- imple. 


ſhall not be ſuppoſed to have a Poſſibility to have an End or Deter- 


mination. Triz. 23 Car: B. R. | 
The Law doth not in Conveyarices of Eſtates 
admit Eſtates to paſs by Implication, as being a 
way of paſſing Eſtates not agreeable to the Plain- 
neſs required by the Law in the transferri 


ing of Eſtates. 


The Law admits not 
Eftates to paſs by Impli- 
cation. : 


aug. fol. 261, 


262. But in Deviſes they are admitted with due Reſtrictions. 165d. 


No Eſtate of Frechold can commence i* futuro. 
Cro. El. 254, 255: We 


an Eſtate veſted cannot be defeated 
nant, but by Condition it may. | 

A Man may have an Eſtate three other Ways 
defides Deſcent, vis. by Bargain and Sale for Mo- 
ney; by Feoffment and Livery without Confidera- 
tion of Money, and by way of Kemainder. Per 
Saunders Serjeant in Fogaſſe's Caſe, Plow. Com. II. 

Rent granted in Fee with a Proviſo that the 
Grantee may enter atid retain utitil he be ſatisfied 
out of the Profits, he may make a Leaſe to try the 
Title in Ejectment. 1 Lev. 170. 


by Cove: 


A Yan may take an executory Eſtate, or Eſtate 


, Remainder, who is no Party to the Deed. Carter, 

= _ 4 

To an Eſtate-Tail it is requiſite in all Gifts and 

Limitations of Uſes, that the Heir be limited to be 

begottem of ſome Body in certain, either by expreſs 

Words, or Words which n for the pre- 
| 6 Y 


mence in fue. 


An Eſtac veſled can- 
227 be defeated by Cove- 
a | 


The ſ | Ways by 
which a Man may have 
an Eftate. 


Where the Grantee 
in Fee may make a Leaſe 
to try the Title in Ej-R- 
meat. 


One who is not Party 
to the Deed, may take 
an executory Effate, ot 
in Remainder. 


The Words de corpere, 
not abſolutely neceffary 
to make an Entail, if 
there are Words tanta · 
mount. 


ciſe 
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42 Eſtate. 


E 7 ciſe Words (de corpore) are not neceſſary to the Creation of an Eſtate- 
_— . Tail, ſo long as there are Words tantamount; as to one & beredibus 
| ſms de 7 Rep. 42. 4. | 


= A Pan hath an Eſtate in B. in Fee, and deviſeth in theſe Words: 

x T give ol my Eſtate in B. to J. $. without the Word. Firs: Here 7. S. 

| ſhall have the ſame Eſtate in the Land asche Deviſor had; becauſe he 

giving all his Eſtate, whatever Eſtate he had ſhall paſs to the Deviſee. 

There a Man is ſeiſed in Fee, he cannot by any 

Where a Man may Matter in Fact give away the Inheritance after his 
eave 


i Eſtate of Inhe- . en hs 
CEN after his Death, - Death, and ſo a particular Eſtate in himſelf z 


and where not. but perhaps it may be done by matter of Record. 
| Cro. El. 29, pl. J. a 5 
8 8 4 . — 
1 IE l »Stoppel is where a Man is concluded and 
_: . An Eftoppel, what. fozbidden by Law to ſpeak againſt his own 
05 rims we} 2 2 Deed; nay, though it be to ſay the 
. ub 28 45 | — «+ ru „ ae ' 


| Jurors are not eftop- * Juxozs ate not eſtopped to find any thing that 
N Bat Kost of Record. *, 18 Out of the Record; as if upon Non ef fades up 
on a Bond, it appears at the Trial that the Party 
who: ſealed this Bond was dead before the Date of it; yet if the Party 
ſealed the Bond, it ſhall bind his Executors; becauſe the Deed takes 

its Effect from the Delivery, not from the Date. 2 Rep. 4, 5. 


. 
s * 


=, The Leſſee for Years by Indenture cannot plead 
not pieng chat the Plain, that the Plaintiff Nil babuit in zenementit tempore di- 
riff in bab, GM. mmaſſeons, becauſe he bath eſtopped himſelf by 
is own Act under his Hand and Seal. 9 Rep. 60. 


IS 372. - 


| Where the Law gives {There one hath Liberty by uw to confeſs and 
= Liberty ro cools. 3nd avoid the Matter which the Plaintiff doth ſet forth 


be eſtopped to plead in his Declaration againſt him, there he cannot be 

a for his De- eſtopped to plead ſuch Matter for his Defence. 
| 29 Jar. 1649. Hill. B. S. For this were to deprive | 
SO him from the Benefit of the Law. 5 | 

a Ehoppel muſt be mu· An Eſtoppel ought to be mutual on both Parts, 


. Fhme cannot be eſtop· ang ame Deed of a Feme-Covert cannot eſtop her. 
1 ro. El. 701. . 
e bel, A general Recital is no Eſtoppel, but a Reci tal 
Pa ara 41 8 * Fact is. Show. Rep. 59. | 
2... . Although generally a Recital is no Eſtoppel, yet | 

5 n where the Recital is material, it is. 2 Leon. Caſe 17. [4 
5 See Cro. Eliz. 362. pl. 24. | | 

J | Dne 


may have a Traverſe. | 
Eſtoppels ought to be pleaded; and in pleading. 


Eſtoppel. 


Ons ſhall not be Moped, but of that Which he 
af.” 458. eee 


the Party ought to conclude his Plea, and rely up- 


on his Eſtoppel, and not demand Judgment Si AFio. 


4. . roi 
'A 5 in a Condition of an Obligation is an 
Eſtoppel; 

ſhall not, in an Action to be brought thereupon, 


which he that made the Obligation 


— 
- 


_ 
Where e not 
be an Eſtoppel. "AT 
How Eftoppels to be 
pleads. 


1 9 
4 : 4 5 - 


ran 


Recital in a Condition 
of a Bond in an Eftoppel, 


be perinitted to plead any thing to the contrary. Paſch. 24 Car. . B. R. 


For that were to contradict his own Act and Deed an 


the Recital 


ſhall be intended to be true and not to be contradicted. Dyer 196. 


Che Defendant ſhall not be admitted to fay,That 
a judicial Writ was ſued out at any other Time 
than in Term. Ltw. 33. wh Th 

ict. Lutw. 510. 1644 Moor, Caſe 323. 


\ 


Special 
Tho! the Parties are, the Jury are not. 
As well the Jurors as the Parties are concluded 
by. the. Confeſſion. of the Parties in the Record. 
3 Leon. 272. 8 
CUhere an Indenture is ſaid to be made between 
Baron and Feme of the one Part, Cc. but never 
ſealed by the Feme, where it ſhall be an Eſtoppel, 
and where not. See Title Jndenture. 
All Parties and Privies in Eſtate and Intereſt are 


bound by Eſtoppels. 4 Rep. 53. 4. 


A YBoxtgago? leaſes for Years by Indenture, and 

rformed the Condition, and made a Feoffment in 
bee; this ſhall bind the Feoffee; for all who claim un- 
der the Eſtoppe 

The Condition of a Bond was to pay all ſach 
Legacies as J. S. had bequeathed by his Will. 
Here it was held, That the Defendant could not 
plead, J. S. made no Will; but he might plead, 
That 7. S. gave no Legacies by his Will. Moor 555. 

It a Man be obliged to perform the Covenants 
in an Indenture on his Part to be perfarmed, it is 
no Plea for him to ſay that there were no Covenants 
on his Part to be performed. Cro. Eliz. 757. 

Although Eſtoppels conclude the Parties to ſay 
the Truth, yet the Jurors are not concluded there- 
by z wan they are ſworn ad veritatem de & ſuper 
premilſis dicendam. 4 Rep. 53. 

A Man takes a Leaſe for Years of his own Land, 


this is no. Concluſion but during the Term. 4 Rep. 
1 8 


/ 


9 15 . eſtopped to find the Truth in a 
Ver, 


| ſhall be bound by it. March 64. pl. 99 


None ſhall ſay, A jus 
dicial Writ was ſued out- 
at any other Time than 


e 5's 


A Jury not eftopped 
to find 'the Truth 8 
Special Verdict. 


Confeſſion of the par- 
ties in the Record is 
binding. ; 2 


A Deed ſaid to be 
made by Baron and 
Feme, but made only 
by the Baron, where jr 
ſhall be an Eftoppel. 


Parties and Privies 
bound by Eftoppels. 


All claiming under an 
Eftoppel thall be bound 
by it. 


Condition to pay all 
Legacies in a Will. 


Cannot plead, No Will ; 


But may plead no Le- 
gacies, 


Where a Man is bound 
to perform Covenants, 
no Plea to ſay there were 
no Covenants. 


Though the Parties 
are concluded by Eftop- 
pels, the Jucors are not. 


A Man takes a Leaſe 
of his own Land. 


Fo? 


*＋ 
Py . % 


% 


$44 eue. 

Tus is no Eſtoppel, Faq after the Term is expired the n is 

and why. but an Eſcrow or piece of 1 archment. Cro, El. 36. 
it V. 

Were a Knight is . Obli gation b che Ie of 
E= by the Name of n Eſquire, whereas in Truth To is a Knight; If an 

"I" Action be brought 1 him upon chi Obliga- 


tion, and he is named an Eſquire, he Il be eſtopped to plead 5; in 


Abatement to the Writ ot Bill, that he was not an Eſquire, but a K a Knight, 
at the Time that he * into the Obligation. 


8 | ſhall Pin only the Heir who claims 
1 hat Heir an Eftop- the 7 him to whom the Eſtoppe! was. 8 Rep. 


| Recital- of a Tern 4 Demile by Indenture of a Term, Habendun: 
blk. from the Expiration of another Term therein re- 
cited, when really there w ſuch Term ix eff : 
This is no Eſtoppel to the Leſſor or but i the 1 ke may preſently 
enter, and the Leſſor may -E he Reverſion. cu eugh. 1; 0p 1 
Several Inſtances an £3 0 See 
Several Caſes of Eftop- Gro, BI 262. pl. 2 5 wo 


pels. 


Se Appendant and Appurtenant. 


Stovers contains Houſe boot, Hedge-doct, 
and Plow boot; and if he haty abs Gant 
- thele 148 Moꝛds of realonable Eſto- 
ve: s in (Woods, &c. he may thereby claim 

thoſe thꝛee Eſtovers. What Eſtovers Tenant to? Life, and Tenant 


fo2 Pears can have. Co. Lice. 41. b. 


Preſcription to have 4 Man ſeiſed in Fee of an Houſe and Land pre- 
— 8 ſcribes to 8 Eſtovers for the repairing of his 
ſaid Houſe, and for the bailing of new upon 

ro, 


the ſaid Land; and held to be a good Preſcription Ja c. 25. pl. 1. 
Jn all Caſes of Eſtovers, when the 


r of the Quality, or Name of the Part of the Houſe, 


Alteration made. doth not infer any Prejudice to the Tertenant, the 

| Eſtovers and Services remain. 4 Rep. 87. b. 88. 4. 
Where a Man hath @TUJhere a Man hath Eſtovers, either by Grant or: 
Be ion, - Iteration Preſcription, to his Houſe ; although he alters the 
of the Room; ſhall nos Rooms and Chambers of the Houſe, as to make 2 
2 Parlour where the Hall was, and ſuch like Altera- 
4 tions 


Eſtovers, what. 


Alteration 


SDS. 22 


GW Go "So. 


tions of the Qualities, but not of the Houſe it elf, and not making 


obtain a Property in it. Co. El. 716. 


$45 


of na Chimneys, whereby no Prejudice can come to the Owner of 
the Wood ; this is = 'S Deſtruction of the 
N ag, y Preſcription, 4 Rep. $7. 


Uhere Men — mich Where Appurtenant 
ter-courſes and Eſto hs 5 a oor: 2 — 4 do belon ton new Houſes 
nant, and they are blown urnt by Places of Be ing 


Lightning, or 4 Accident. If the Owner oy ; 
edify them in the ſame Place and Manner as before, they ſhall have 
the ancient Appendants and On as the her Mills or 


1 e „ 
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* 4528 1s any Beat "at is ie ONES 
7 gund 9 Lozdihip, and not ha; eh, what, 
PINE Man: Pecas qu cjapſum a cuſtode 6 TO? 21 


pererrat ignoto Domino) In Wie e rr 
Cate, if it © be Key d d accozding to Law in Fi next Market⸗Cowns, and 
ofthe Sol. by the Owner gs a "OP and g Day, it is th a 


ow to Sa an 2 bos to | hangs it, How toclaim an grey. 
3 what to be allowed for keeping, 8. how, to m bY to. juſt i 5 | 
An Eſtray is not to be uſed in any * * er- Hov to ler f. 1 
cept in caſe of Neceſſity, as to milk a milch Cow, : 
or hs like; but not to ride an Horſe. Gr . Joc. 148. 
1 67 
The Plaintiff preſcribes for Eſtrays as to his WP... Aerea brought for 
Manor appertaining; and that ſuch a Day an Ox E Eftray. _ 
coming as an Eſtray into his Manor, the Defen- 
dant took and carried it away: Upon Not guilty, ps was 2 * 
tor the Plaintiff Co. * 513 2 25. N | 


z 


ien 1 1 


we 


See Waſte. 


Strepement is: a — that ler whers os 
fs II by @ Præcipe quod reddat fo} 
A if we, he Demandant ſuppoſes 
commit ¶laſte 


= he ſhall have this Turi ie which is a Pzohibition, com: 
ing the P manding him tha he — no Waſte pending 


6 E. x. cap. iz. the Plea. D2 he map ſie out 
this Wt thgether with bi bis Original. 2 Inſt. 328. 


A TUrit of Eſtr t lies alſo in an Action fbr 


w Waſte, as well before as after Judgment, and be- 
_ eager 8 fore Execution; decauſe Damages cannot be reco- 


vered for more thaf i i in the Count, nor can Waſte be affigned after 


„ Ge Writ. 5 Rep. 113, 6. _ 
A Writ of Eſtrepement was s delivered. to the 


dier 23 Ver- Tenant in a'Formedon, who notwithſtanding com- 
ess and Cots in Eftrepe- mitted Waſte, and thereupon theDemandant counted 
mens. upon this Writ ; the Fenant pleaded, Non 2 

contra probibitidnem, and it was found by 
Verdi& that he did; S 2 Demandant the Plaintiff had his 


Damages and Coſts. Moor, 'Caſe 245. 
The Sheriff 5 by this Writ reſiſt thoſe chat 


ao ben. will make Waſte, And if he is pot to it, he may 
; impriſon the Offenders, and make a Warrant to 

- others to do it, and ma ACK Occaſi ion) raiſe the Poſe 

Comitatus, 5 Rep. 115. 6. 3 Toft. $29. 

E This Writ: be Att either to che Tenant 
u To whom chis Writ and his Servants, or to the Sheriff; and if it be 
directed to the Tenant and his Servants, and they 
are duly ſerved with it, and afterwards commit Waſte, they are im- 
priſonable for the Contempts; but nat ſo when directed to the She- 
riff, becauſe he muſt raiſe the Poſſe Commatus, Hob. 85. | 
1 ies for Tenant in Per Saunders. I a Feme brings a Writ of Dower 
Dower. to be endowed of certain Houſes, and the Tenants 
commit Waſte in the Houſes, the Demandant 
ſhall have a Writ of Eſtrepement, otherwiſe ſhe would Joie her Dower 
of them. Dal. 2. pl. 6. F 
In Waſte the Plaintiff prayed a Writ o 
i: ths in Wale, Eſtrepement againſt the Tenam 5 his Servants, 


and had it. Cro. Elia. 393. 
1 | Jn 


What this Writ is. 


Where a Writ of 


Eſtrepement. 


1 Writ of. Entry Diſſeiſim Diſſei- 
1 2 Ghee e or Dill . EA. jon bs e 
of Kreer, 20 had ie. Ove Bes „ 


Note alſo, That dhe 


will upon filing | Chancery will 


of k Bill, and Ae #2 grant an R n. + e M 
to fly 


1b 0 4 
4. 
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Compuiſion. 1 
Dil ions, e fe 


See 


is MI a0 : 
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Reriral and v Piſcerta 6 


Uſvence, generally ſpeaking, is uſed fo 
ſome Reit either by Teſtimaup upon Evidence, what. 
-Dath, vx eife by Writing, 02 by R 00s, 4 55 


Jn an Action upon the Statute of Hue and 1 
brought by one Oliver a Carrier, againſt the Haß en 
dred of Wallington in Surrey: Oliver who was robb'd © *'* 
was admitted by the pare to give Evidence to the Jury to prove he 
was robb d, and the Place where, and to what Value. 
In an Information of perjury to prove the Per- Witneſs to prove what 
jury, one was produced to what one ſince dead vnc fete dead had ſworn 
ry p firſt Trial, al 
a upon the firft Trial, and allowed good Evi lowed gobd Evidence. 
nce W. 10. 
mo 2 upon the Statute of Uſury Upon ati Tafbreation 
be who borrows the Money may be a Witnel? 9 
after he bath 17 the Money, but not before. Id. the Money paid, 
91. | 
"The Allegation of the Counſel at the Bar is no _ | 
Evidence to the Jury, but the Matter only which _ of Counſel, 
1s proved upon Oath upon this Allegation, is good | 
Eridamce. fich. 22 Car. B. R. For Evidence to a Jury ought to be 
22 upon the Oaths of Witneſſes, or upon Matters of Record, or 
y Deeds proved, and other like authentical Matter; ; but tlie Alle 
tion of the Counſel is ſometimes but as they are inſtrutted, and u 


"te 


= x, 4 


7 48 


On Trial of a 17, 
or in caſe of Co d, 
none concerned can be a 


Wrieneſs. L 


Depoſitions in perdetu- | 


am rei memoriam, no Evi- 
dence at a Trial at Law, 


Depoſitions before the 
Coroner are Evidence if 
the Witnels be dead. 


Admittance of one as 
Adminiftrator in an in- 
ferior Dioceſe, is a Bar 
againſt the Perſon that 
admits him to give Evi- 
dence that the Inteſtate 
had not bona notabilia. 


* 


e they apprehend in ft to be-ſpoktivies the belt Advantage 
Client's Cauſe, and not according w Truth of the Fakt. K. 


leſs there be an Anſwer ppeain 
Dey 


„ 
. = k We 
— 8 
125 
3 18 


their 


Upon. che Trial ofia Mols, or in eaſe of Copy- 
holds, rwhore: ſeveral Perteng held by- elle 28d the 
ſame Title, ſo that the Trial ef bine Yetermines 
the other; no Perſon concerned ſhall ib Evi- 
becauſe they ſwear in effect to diſcharge 


dence, 
themſelves. Hob. 91. 

Depolitions taken in Chancery in perpetunm rei 
memoriam on a Bill for that purpoſe exhibited, can- 
not be given in Evidence at the Trial at Law, un- 


LSrogduced., Raym. 335, 336. 
offtions* 48} the Coroners admitted for 


* - 


Evidence, the Witneſſes being dead. 1 Lev. 180. 


The Admittance of one to be an Adminiſtrator 
in an inferior Digeeſe, is a Bar againſt the Perſon 
that doth ſo admit him to give Evidence at a Trial, 
that the Inteſtate had not Bona notabilia in divers 
Dioceſes at the Time of his Death. Mich. 22 Car. 
B. R. For ſuch Evidence would be contrary to 
what he had ly admitted, and ſo it would 


be to ſuffer the Party, to diſprove by. others what he hath already him- 


ſelf granted, 


AR of the Spiritual 
Court is ſufficient to 
prove an Adminiftration. 


Evidenc: admitted as 
gainſt the Seal of the 
Ordinary, 

What may be Hora 
in Evidence againſt the 
Probate of a Will, _ 


Tho' Evidence be con- 
cluſive, Jury may hazard 
an Attaint. |; 


Jury may not carry 
Writings out of Court to 
eonfider of them as Evi- 


. » dence, unleſs they have 


been proved in Court, 


An AR of the Spiritual Court ſufficient Evidence 
to prove the Grace of Adeigration. v. 25, 


Evidence admitted againſt, the Seal of the Ordi- 
nary. 1 Lev. 235. 
1 | ' | i 1 
Nothing can be give in Evidence againſt the 
Probate of a Will, but Forgery of it, or its being 
obtained by Surprize. Raym. 405. TT 
Though the Evidence is concluſive, yet the Jury 
may hazard an Attaint if they pleaſe. 15d. 


The Court will not permit the Jury upon a 
Trial at the Bar to carry any Writings with them 
out of the Court, as Evidence for them to conſider 
of, but ſuch as are under ' Seal, and have been 
proved in Court. Mich. 22 Car. B. R. For others 


are of no Credit, and are no Part of the Evidence which they are to 


conſider upon. 


How Evidence given 
to a Jury may be an- 


ſwered by Counſel. 


An Evidence given to a Jury, may be anſwered 
by the Counſel, either by confeſſing and avoiding 
it, or elſe hy encountering the Evidence given, 
with giving ſtronger Evidence, and of greater Cre- 


dit on the othes Side. Aich. 22 Car. B. R. Which is upon the Matter 
a Denial of the Evidence given on the other Side to be true by proving 


the contrary. 
I 


— 


* 


An 


Evidence. 


- an Ifſue in Treſpaſs was, Whether or no Dewi- 
mms canceſſit ſecundum conſuetudinem Manerii? And 
the Evidence was, That the Lord had lately grant- 
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Where the ſury muſt 

find non conceſit, though 
the Evidence be conceſit. 


. 


ed, but never before that Time ; the Jury here muſt find non conceſſit z 
for although in truth coxceſſat, yet nom. conceſſit ſecundum con ſuctudinem 


Manerii, which was the Point in Iſſue. x 

A Thing which is concluded in the Ecclefiaſti- 
cal Court which doth concern Lands, is not to be 
given in Evidence to a Jury at a Trial concerning 
choſe Lands. Mich. 22 Car. B. R. For the Courts of 
Common Law are not to be guided by their Pro- 


a Jury. | 


Leon. Rep, 55, 56. 1 


Concluſion in the Ec- 


cleſiaſtical Court con- 
cerning Lands, may not 


be given in Evidence to 


| 


ceedings, nor are they to be urged to a Jury in Evidence to ſway 


their Conſciences ; neither have they any thing to do with Land. 


A Perſon that may be admitted as a Witneſs, 
at a Trial, may give Words in Evidence to the 
Jury, which were ſpoken to him by another Per- 
ſon, who by the Rules of the Court might not be 
admitted as a Witneſs at the Trial. Mich. 22 Car. 
B. R. For it is but matter of Evidence, and is left 


A Witneſs admitted 
at a Trial may give 
Words in Evidence ſpo- 
ken by a Perſon who 
might not be admitted 


as a Witneſs, 


to the Jury how far they will give Credit to them; and it is lawful 
for one that is admitted as a Witneſs to give any thing in Evidence 


which may concern the Matter in Queſtion. 

Ik a Man be convicted of Felony, and after par- 
doned, it ſeems he may be a good Witneſs. By 
three Juſtices. Raym. 369. 

A Man convicted of Felony, and burnt in the 
Hand, may be a good Witneſs, for that the burn- 
ing in the Hand is quaſi a Statute-Pardon. [dem 330. 

But in the ſaid Caſe it is ſaid, That if he had 
not been burnt in the Hand, a- Pardon would not 
have reſtored him to his Credit again; for that in 


his Teſtimony the People are concerned, and con- 


Pardon'd after Con- 
viction of Felony, a good 
Witneſs: * 


So likewiſe, if burnt 
in the Hand. 


But if he had not been 
burnt, a Pardon would 
not have reſtored him to 
his Credit. 


ſequently the Pardon cannot deprive them of their Intereſt. Bid. 


It is not of abſolute Neceſſity that a Deed given 
in Evidence to a Jury, be ſhewed in Court; but 
if it be proved that there was ſuch a Deed as is gi- 
ven in Evidence, it is ſufficient, upon ſome Proof 
to be made that the Deed is laſt. Trin. 23 Car. B. R. 
tor a Deed maybe imbezzilled or loſt, and ſo not to 


A Deed given in Evi- 
dence need not be ſhew- 
ed in Court ; but it muſt 
be proved there was 
ſuch a Deed, and that ic 
is loſt, 


be produced; but in ſuch a Cale a Record cannot be given in Evi- 
dence without the very Record it ſelf in Court, or a Copy to be 


ſworn a true Copy taken from the Record. 
(Uhereſoeber the ſame Evidence will maintain 


either an Action of Trover or Treſpaſs, there the 


Recovery and Judgment in one of the ſaid: Actions 
may be pleaded in Bar againſt the other. R. 472. 


7 A 


When the ſame Evi⸗ 
dence will maintain ei- 
ther Trover or Treſpaſs, 
a Recovery in one ot the 
Actions may be pleaded 
in Bar to the other. 


Alſo 


PT 
RT. 
14 


195 Evidence. 


Whatever muſt be fo wheteſoever it may be preſumed that any 


_— $9. ave been thing muſt of Neceſſity have been givep in Evi. 


ſrial, the want of men- dence at the Trial, the want of mentioning It in 


tioning it in the Record | f 
a the Record, as the Attornment to the Grant of a 


verdict. Reverſion, ſhall not vitiate after a Verdict in Arreſt 
5 of Judgment. Raym. 487. 


On a Demurrer to Che Judges of the Court cannot try a Matter 


Evidence the Judges ©a- of Fact in Queſtion, - upon a Demurrer to an Evi. 


a Matter of Fact. 0 
n dence; and therefore the Plaintiff and the Defen- 


dant muſt agree upon it, and confeſs it. Trin. 23 Car. B. R. For elſe 
the Court will not proceed to deliver their Opinions touching the 
Matter in Law demurred upon, becauſe if the Matter of Fact be not 
agreed, there can be no Judgment given in the Cauſe, which way fo. 
ever the Matter in Law fall out to be. 

There wn be ro D. . Demurrer upon Evidence cannot be for a thing 
n g that the Jury may know of their own Conuſance, 
a Thing in the Jurbr's 1 Lev. 7. | | 
own Knowledge. 7 | 

Matter in Law not Matter in Law ought not to be given in Evi- 
mA ork — * dence at a Trial, unleſs in caſe of a Special Verdict, 
cial Verdi. but only Matter of Fact is to be given in Evidence, 

and the Matter in Law, if there be any that is diſ- 
putable, is to be reſerved to be ſpoken to in Arreſt of Judgment, or 
to be found ſpecially. Trin. 23 Car. B. R. For the Jury are only to 
try Matters of Fact. Vaugb. 143. 

. Jf a Feme Covert acknowledge a thing at a 
* * Seher nog Trial, which is for the preſent Advantage of her 
band's preſent Advantage, Husband, but is for her/own future Diſadvantage, 
dice to the forure Preju- yet this is no good Evidence to a Jury. Mich. 
good Rees on a Jury. 23 Car. B. R. For her Husband's pre ent Ad van- 

tages are hers alſo, and is more looked upon than 
her future Diſadvantage. 1 
Wife may net be Wit - A Feme Covert cannot be a Witneſs againſt her 
3 ner Huf. Husband, Qui ſunt anime dug in una carne ; for it 
would be, if admitted, an occaſion of perpetual 
Diſſenſion between Man and Wife. Sir James Croft's Caſe, Co. Litt. 
Fol. 6. b. | fa | 
1 Wife cannot be admitted to give Evidence 
not Witneſſes agaiaft againſt her Husband, nor the Husband againſt the 
exch 7 in Wife, in any Caſe except it be for Treaſon, Raym. 1. 
aſes reaſon. | | 


If the Wife be ſerved Ik a Feme Covert be ſerved with a Suly 


with a Subpzna, and do fhe doth not appear, an Action will lie upon the 


3 "© Statute againſt the Husband, but ſhe ought tö be 

RE perſonally ferved, and Charges tendered to her. 
1 Leon. 

: b Recital in a Patent of a former Patent is not 

Recital ofa former a. Evidence that there was a former Patent, without 


tent no Evidence of it. 3 + 's 
* proving it by producing it. 2 Lev. 108. 
4 Inkancy 


Ak . * eee — { __ 


ena, If 


— a 7 BY hs A 


„% Has 


SEbidence. 
Infancy given in Evidence upon à Now Aſſump- 
N. „% τ q // ·˙—···ů⁊ ps nets); 
The Defendant's Counſel ought to conclude by 
way of Ariſwer to the Evidence that was giuen uti- 
to the Jury by the Plaintiff's Counſel. Mich. 24 Car, 
B. R. For if the Plaintiff's Counſel doth begin the 
Evidence, it is reaſon the Defendant ſhould: ſpeak 


proved his Cauſe. 2 1 

An ancient Writing that is proved to have been 
found amongſt Deeds and Evidences of Land may 
be given in Evidence to a Jury, although the exe- 
cuting of it cannot be proved. Mich. 24 Car. B. R. 


ſ 


A Writing that is permitted to be read, to prove 
one Part of an Evidence given to a Jury, may be 
read to prove any othet Part of the whole 'Evi- 
dence to be given. Mich. 24 Car. B. R. For it is but 
to make the whole Truth of the Caufe appear. 

Tf the Plaintiff or Defendant will give ſome Part 
of an Anſwer in Chancery in Evidence to a Jury, 
the Court may order that the whole Anſwer be 
read. Mich. 24 Car. B. R. - That the Court and the 
ſary may the better conſider what it makes to the 


_— 9% 


» Infancy given in Eyi- 


dence on Non Aſampfit; 


_ Defendant's Gounſe| 
ought to couclude by an- 
ſwering the Evicence 


1 


gjvent 
Plaink 


5 behalf of the 


in anſwer to that Evidence, becauſe he is upon the defenſive Part, 
and is to give anAnſwer to all that is ſaid againſt him in matter of Evi- 
dence; but the Plaintiff's Counſel after this, is to ſum up his Evidence 
to the jury, which is no more than to put them in mind how he bath 


An ancient Deed may 
be given in Evidence, 
though the Execution ot 
it cannot be proved. 


For it is very hard to prove things that are very ancient, and the find- 
ing it in ſuch a Place is a Preſumption, that it was preſerved as a 
Thing of Value, and to be made uſe of, and is left to the Jury what 
Credit they will give to it according to Circuinſtances. 


A. Writing read to 
prove one Part of the 
Evidence, may be read 
to prove any ocher Part 
of it. 

If ſome Part of an An- 
ſwer in Chantery be gi- 
ven in Evidence, - the 
Cobrt may ordet the 
whole to be read. 


Evidence; and it may be, if Part only be read, it may prove good 
Evidence for the Party, whereas the whole Anſwer taken together 
may be againſt him, and ſo by reading of Part the Truth may be 


diſcovered. | Po 
Part of a Copy of a Record cannot be given 
in Evidence, but it muſt be the entire Copy of the 


whole, ſo that the Court may adjudge upon the 


whole Record when it is before them. | 

A Tranſcript of a Record which is in another 
Court, or an Intollment of à Deed may be given 
in Evidence to a Jury. Mich. 1649. B. S. For they 
are Things to be credited, being made by Officers of 


The whole Record, 
not only Part of it, muſt 
be given in Evidence. 


A Tranſcript of a Re: 
cord, of an Inrollmenrt 
of a Deed, may he given 
in Evidence, 


Truſt, who ſhall not be preſumed to do falſe Things, and being upon 


Record, if falſe, niay be diſproved by the other Party. 


Upon a Trial at the Bar the Counſel of that 
Party who doth begin to maintain the Iſſue that is 
to be tried, whether it be the Counſel of the Plain- 
tif, or the Counſel of the Defendant, ought to 


conclude the Evidence. Paſch, 1650, 1 Mali, B. S. That is, only ſum 


The Counſel who be- 
gin to maintain the Iſſue, 
ought to conclude the 
Evidence. | 


up 
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up his Evidence given; hut if he give new Evidence, the other Party 
hath Liberty to anſwer it, or encounter it with other Evidence. 
Ik any one of the Jury that is ſworn to try the 

Iſſue, be deſired to give his Teſtimony concerning 
mined openly, in . ſome — 4 Fact that 9558 in his particular 
zac nor ive Er! in Knowledge, and concerns the Matter in Queſtion 
n. J- 4 Evidence to bis Fellow-Jurors, the Court will 

2 have him examined openly in Court upon his Oath 
touching his Knowledge therein, and he is nat to deliver his Teſtimo- 
ny in private unto his Fellow - Jutors, 31 Oc. 16 50, Mich. B. S. For 
the Court and Counſel on both Parts are to hear the Evidence given 
on either Side as well as the Jury, that it may be anſwered by the 
other Party if need require, and that the Court may direct the Jury 
to find according to the Evidence.  _ - 1 
1 The jury may have Evidence from their own 
3 perſonal Knowledge, by which they may be aſſu- 
depoſed in Court is falſe, red that what is depeſed in Court is abſolutely 
Wy falſe. Per Vaugb. in Buſhel's Caſe, 147. 
Copy of an Inſcription Memorandum. At a Itial at the Bar between 
1 alloued Baxter and Foſter, concerning the Title of Land, a 
Copy of an Inſeription upon a Grave: ſtone in Lon- 
don was admitted in Evidence to prove a Pedigree. Mich. 1656. B. S. 
1 An Almanack wherein the Father had writ the 
Likewiſe an Almanack. Nativity of his Son, allowed as good Evidence to 
prove the Nonage of the Son. Ray. 84. 

Alſo an Office found Inn the Caſe of Miller Plaintiff, and Collumbine 
pO 1 Defendant, upon a Trial at the Bar in an Action of 
though in another Treſpaſs and Ejectment, it was ſaid by Rolle Chief 
County. | Jes, That an Office which- is found after the 

cath of one that died ſeiſed of Capite Lands in a 
County wherein the Lands found in that Office do not lie, but in 
another County, may notwithſtanding it was not found in the Coun- 
ty where the Lands do lie, be given in Evidence to a Jury that is to 
try the Title of thoſe Lands, if there were a ſpecial Livery granted unto 
the Heirs of thoſe Lands. 1654. B. S. For this preſumes that there 
was a ſpecial Direction for finding this Office in this extraordinary 


—_— | | 

* 1 The Plaintiff or the Defendant may make an 
* ir in Affidavit in their own Cauſe depending here, and 
their own Cauſe, but it it may be filed 3 but it may not be admitted in 


ſhall not be admitted in Evidence in the Trial of the Cauſe betwixt them. 


Evidence at the Trial. Mich. 1656. 10 
The Jury may view The Jury may view Depoſitions in Chancery, 


Depoſitions in once if they be exemplified under the Great Seal, and 


Bar to conſider of them they may alſo have them with them from the Bar 
as Evidence, it they are to conſider thereof as Part of the Evidence; but 


If a-Juror give his Te- 
ſtimony, he muſt be exa- 


'exemplified under the ,,} : 1 | 
Great Seal, otherwiſe if they be not exemplified under the Great Seal, 


not. | they may only look upon them at the Bar, but not 


have them with them out of the Court, LL 
4 the 


Evidence. 
the Leave of the Court, 1655. B. S. For they are not fo authentical 
if they be not exemplified under Seal; for the Seal gives them the Te- 
ſtimony of the Court of Chancery it ſelf that they are true; but with- 
out Exemplification, they paſs only upon the Credit of the Examiner, 
who is but an Officer in Court. V 
It one do produce a Leaſe made upon an Out- A, Leaſe made upon 
lawry, in Evidence to a Jury to prove a Title, he dener to prove 4 Title 
muſt alſo produce the Outlawry it ſelf; for the vnteG the Outlawry it 
Outlawry is the Grouud of the Leaſe, and by con- elf be produced. 
ſequence of the Title which is to be proved ; but if he produce the 
Leaſe to prove other Matter, he needs not to ſhew the Outlawry, but 
may have the Leaſe only read in Evidence; but in both Caſes he muſt 
prove the Leaſe : And fo it is of an Extent, for at the Trial the Plain- 
tiff muſt prove by an Exemplification or examined Copy the Statute 
or Judgment on which the Extent is grounded. So held in a Trial at 
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the Bar between Johnſon and Spencer. Paſch. 1655. B. S. 


In an Action of Debt for Rent upon à Leaſe- 
Parol, and Nil dehet pleaded, the Plaintiff muſt, if 
it be inſiſted upon, ſhew his Title to the Land; 
but upon a Leaſe for Years under Hand and Seal, 
he need not, becauſe the Defendant hath eſtopped 
himſelf by accepting a Leaſe, and ſealing of a 
Counter-part. | 

Ik a Parſon brings an Action of Debt for Tithes 
upon the Statute, upon Nil debet pleaded, he muſt, 
if the Defendant puts him to it, prove his Inſtitu- 
tion and Induction, and reading of the Thirty-nine 
Articles, otherwiſe he will be nonſuited ; for that is 
his Title to the Tithes. | 
Pe that affirms the Matter in Iſſue, ought firſt 
to make Proof to the Jury. Litt. Rep. 36. 

Jn Debt a Releaſe may be given in Evidence up- 
on Nil debet. 5 Mod. 18. 


In Debt for Rent, Entry and Expulſion may be 
given in Evidence upon Nil debet. Lid. 

Due ſhall not give in Evidence an Account of 
the Subſtance of a Letter, without the ſhewing of it, 


or informing of the Court how it came to loſt. 
Trin. 9 V. B. R. at Guildhall. 


A Þerſon who was condemned to be hanged for 
Burglary, but having a Pardon for Tranſportation, 
was allowed to be a good Witneſs. 1b:d. 

CAlhere a Perſon confeſſed that he was convicted, 
but ſaid alſo that he had a Pardon: This made 
him a good Evidence, for you muſt take all his 


In Debt for Rent on 
a Leaſe Parol, and Nil 
d bet pleaded, the Plain- 
tiff muſt ſhew his Title ; 
otherwiſe in a Leaſe un. 
der Hatid and Seal. 


In an Action of D-bt 
for Tithes, and Nil d bet 
pleaded, the Parlon 
muſt prove his Inſtitu- 
tion, &.. PENG 


Who .ſhall make the 


_ firſt Proof to the Jury. 


A Releafe may be pi. 


ven in Evidence upon 


Nil debet. 


So may Entry and Ex- 
pulſion. 


One ſhall not be bound 
to give an Account of 
the Subſtance of aL:tter, 
without ſhewing or ma- 
king out how luſt. 


Where a Perſon con- 
demned ſhall be allowed 
to be a Witneſs. 


A convicted Perſon 
pardon'd is a good Evi. 
dence. 


Confeſſion together; ſo the Pardon ſuperſeded the Conviction. Vid. 
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554 | Evidente; - 
|\Wheo, Dapobesſe in : Depolitiohs taken in Chancery 


bancery may be Evi- are dead, may, by Order of the Court of Chancery, | 


ine, be real as Evidence toa Jay, upon 4 Trial ar rhe 
Bar, by the Plaintiff or Defendant, or both, if the Depoſitions were 
taken in the Cauſe, which is to be tried at the Bar, and between the 
ſame Parties that are Plaintiff and Defendant inthe Trial: But the Co. 
y of the Bill and Ahſwer muſt be firſt ore Whether they may 
2 read, if there be no Anſwer, fee Show. J. 3. Raym. 336. - The 
cannot unleſs there be an Anſwer put in an fx hor yet there 

be but a Line or two fead: For they are not to 

but as a Means to read the Depoſitions. ork 2 youre) tr; - 1 
| HS Cas Apon an Information of Perjury in ani Aſfidavit, 
nnn a Copy of the Affidavit produced, and proved to 
not, upon an Indittment be made uſe of by him upon a Motion inthe Cauſe, 
of Ferur. was held to be good Evidende: But a Copy of an 
| Affidavit only ced agamft a Man, without 
Proof that he made it, or was concerned in the Caufe, will not do. 


Show. Rep. 397. Silk N 28 bbs $A, Te he 
ver . Where the Defendant gives the Plammtiff's Anſwer 
Nl es be Detcacant in Chancery in Evidence, he may inſiſt to read only 
Anſwer in Evidence ſuch Part of it as he will; for it is like Examination 
of Witneſſes ; but then the other Side may infiſt 
to have the whole read. 5 Mod. 10. 
_ Where pleading of amn Debt Plene Adminiſtravit admits the Debt; 
neural aher nat. but other wiſe it is in an Aſſumpſ;for there the Plain- 
viſt muſt prove the Debt; and in Proof of a Plene 
Adminiſtravit, if it be Debt on Bond, and you offer to prove Payment 
of a Bond before your Action brought, you muſt prove it to be 2 
Debt, and that the Bond was u * _—_— _—_ — — 
1 The Probate of a Will was adjudged to be good 
= Evidence, to ptove that the Teſtator made an Exe 
cutor. '9 one B. R. 3 | 
| 2 The Court will not permit the jury upon a 
may dat, aich ben. Trial at Bar, to carry any Writings wi Wa cur 
y carry | | 
| of the Court, as Evidence for them to confider of, 
but ſuch as are under Seal, and have been proved in Court: For o- 
thers are of no Credit, and are no Part of the Evidence, which they 
are to conſider upon. 


* 


Writings or Books which are not under Seal, 


What Writings or t be delivered to the 8 without the Aſ- 


Books may be delivered Ca nnO 


to a Jury. ſent of both Parties; but being delivered by the 
The Court may do Court without their Aſſent, neither of them can 
it without Aﬀent. avoid the Verdict in regard they were given in 


Evidence before. Cro. El. 41 1. pl. 1. 
where Evidence than The tampering with Wieneſſes by an Agent, 
be given of tampering, Or doing any other criminal Act, ſhall be given in 
| Evidence againſt the Party whoſe Agent ſo aged. 
, Who ſhall be counted A bare Witneſs is not an Agent; but he that 
ED manages by the Authority of another is an Agent. 


3 Dne 


be-read 'as Evidence, 


a ki AM r - 


be made appear 


Evidence; 
One stall nat ask a- Witneſs | a Queſtion; the 
a Crime. 


Engliſs by a publick Notary in Hpllend, and ſigned 
afterwards by the Commiſſioners and Parties exa- 


4A. Witneſs ſhatl not 
ke himſelf criminal. 


Depoſitians taken in Deich, and tranſlated into . Where Depoſitions in 
* Language: thall 
De aumilted,, . '; 7 


mined : The Tranſlation was not allowed to be read, becauſe it doth 


not appear that they were truly tranflated. 


— Depoſitions:taken bf one out of the Realm; the 


Perſon who makes the Depoſitions ſball be taken 
to be there (till, and hall be read: But if it can 
that he is in Exgland, then his 
read, but he muſt come in Perſon. fs 
A Certificate under the Seal of the Town of 
Utrecht, to prove the Reſidence of one there, unleſs 
there be Oath made of the Truth thereof, and one 


Where Depoſitions 


are taken of one beyond 
Sea, 


Depoſitions cannot be 


How a Certficate from 
beyond Sea ' muſt be 
made a good. Evidence. 


ſworn for the Expoſition thereof into Exgliſb, is not allowable. Coo. 


Jae. 365. pl. 1. Pers 

In an Action of  Diſceit, the Scient need not to 
be proved at the Trial; becauſe it ſhall be. preſu- 
med, that the Party knew whether the Wares were 
good or no. See Title Adions, and Title Diſceit. 
Che Capies of publick Books, as Corporation- 
Books, &c. ſhall be allowed to be Evidence, as 
well as Proceedings in Spiritual Courts, Admiralty- 
Courts, or Courts- Baron, which are not Courts of 
Record: So likewiſe the Copy of the Probate of a 
Will for Goods only, hut not for Lands. For the 
Spiritual Court hath no Conuzance of Lands : For 


The Sciens need not to 
be proved in an Action 
of Diſceit: 


Where publick Books, 
as Corporat ion- Books, &c. 
may be given in Evidence. 


Alſo Moceedings in 
the Spiritual Court. 


as to Lands, it is but a Copy of a Copy, which cannot be given in 


Evidence. Mich. 3 W. B. R. See 1 Lev. 25. 

The Evidence which a dead Perſon gave in a 
former Trial, was offered, but denied; becauſe 
they had not a Copy of the Record of the Trial 


where the Evidence was given. 


Upon a Trial at Bar in an Ejectment, a Mort- 
gage -Deed .inroll'd ſeven Years after the Date, (the 
Original being loſt) was allowed for Evidence, up- 
on ſlight Proof, that there was ſuch a Deed. 4 V. 
r 

A Counterpart of a Deed was allowed to be gi- 
ven in Evidence. 3 Anne, B. R. 


Fraud, or no Fraud, within the Statute of 
27 Eliz, cap. . may be given in Evidence upon the 


general Iſſue. Cooche's Caſe. 5 Rep. 60. 4. h. 


A Declaration ſets forth a Writ, De placito 


tranſereſſionis; and the Writ given in Evidence is 


Treſpaſs, Ac etiam Billæ, this is naught, 2 Lev. 85. 


Whiere the Evidence 
of a dead Perſon may be 
allowed, and where nor. 


Whete a Deed inroll'd 
ſeven Years after the 
Date, Was given in Evi- 
dence. | 


A Counterpart of a 
Deed allowed to be given 
in Evidence. 


Frand, or no Fraud, 
may be given in Evi- 
dence on the general 
Iſſue upon the Statute of 

27 Eliz. t. 4. 


The Writ ought to be 
pleaded as it is, without 


2 Variance, 


TUhere 


556 12 Evidence, | | 
| Where a Deed inrolled * TUHere a Deed inrolled doth not paſs the Eſtate, 


may be ren i: it hall be Evidence to ſome Purpoſes. 3 Tov. 387, 


aſſeth not. WMP a 3 | 
x ho ry 1-7 A Recital of z Deed is no Evidence without 
rvidercs. where not. procuring of the Deed it ſelf,” or an Inrollment of 
I | it.” 2 Ln 189% nnn et. 6 
Where a Citizen may A Citizen may be a Witneſs for the City, where 
be a Witneſs for the the Concern is the City's, and not any particular 
City, and where not, | | ” "phy" oi 
"hug Perſon's ; but where they ſhall not be Evidence, 
ſee 2 Lev. 231, 236. NE $9 94 Ofive Bot: 25 
When married, not here the Point in Iſſue was, Whether A. B. 
admicred to be given ig was married to C. D. before he had married E. F. 
or no? C. D. was offered to be produced a Witneſs, 
to prove that ſhe was not married to A. B. but the Court would not 


admit it. 9 J. B. R. | | 
An Iſſue was joined upon a corrupt Agreement, 
3 uu and a Witneſs was called to prove this - Agree- 
Witneſs called to pro © ment; and being ſworn and ask'd by the Defen- 
Es Ktn, and dant's Counſel, what Money he knew to be paid 
employed to draw the Upon that Agreement? He appealed to the Court, 
Agreement, the Court. and declared, That he was and had been for many 
would not atlow aim © Years the Plaintiff's Attorney, and that he was em- 
« ployed by the Plaintiff to draw the Agreement be- 
tween the Plaintiff, who was High-Sheriff of K. and his Under-She- 
riff; and therefore prayed, That he might not be put to difcover his 
Client's Srets wherein he was intruſted : Whereupon the Court de- 
clared, That he ought not to be obliged to anſwer that Queſtion : And 
thereupon, for want of Evidence, the Jury found a Verdict againſt 
„ the Plaintiff, The Court declared, If this ſhould 
de an Bindrance to a be admitted, it would be a manifeſt Hindrance to 
Commerce and Conver- all Society, Commerce and Converſation Mich. 
ſation. 5 I. . M. TY \ | 
How to prove a Deed, here there are ſeveral Witneſſes to a Deed, 
wy all che Witneſſes and they are all dead but one, who cannot be 
e ua found; you ſhall not be admitted to prove the 
dead Mens Hands, until you have taken out a Subpera againſt the 
living Man, and made ſtrict Enquiry after him, and have Affidavit of 
this Matter, and alſo that he cannot be found ; but if you can prove 
them all dead, then you need only to prove their Hands: Therefore 
it is not adviſeable to have too many Witneſſes to a Deed. 
Where an old Term was granted. by a Biſhop to 
WM ues _—_— Queen El:zabeth, and by 4. 1 over; * 
Grant of a Term from by her Aſſignee aſſigned over (as is ſuppoſed) to 
Gr roy 2 J. S. who, and ſeveral Generations after him, have 
be deftroyed. had and continued in Poſſeſſion , but the Houſe of 
one of the Family being burnt in the Year 1643. 
where it is alſo ſuppoſed the original Aſſignment was burnt,and twelve 
Years afterwards a Grant of the Reſidue of the Term, mentioned to be 


a Term of above ſeventy Years, was held to be a good circumſtantial 
3 ſe | Evidence 


Eben. Mech, 11 N. B. R. 

_ Cambilen's Hiſtory of England was offered to be 
given in Evidence upon a Trial at the Bar: But the 
Court would not admit of it. Staynor & Harris. 
7 M. G M. B. R. 


Neither ſhall an Entry 4 in ths Herald's Office be 


allowed good Evidence to prove a Pedigree for an 
Heir : Becauſe they are not Matters of Record, but 
allowed only as circumſtantial Evidence. _ 

But Heralds Books were admitted to be good 


Evidence to Triers of a Wig to prove Coſi- 


nage in the Sheriff. 2 Plow. 42 6. 4. Vernon &-Mannors. 
In an Action for a Falſe Return upon a Man- 


 damus the Court will not make a Rule for the 


Town-Clerk to produce the Books to the Plaintiff, 


ale Wet i 


allowed for Evidence. | 


Nor an Entry in the 
TFT. 


Heralds Books admit- 


ted to be good Evidence 


to Triers of a Challenge. 


Where the Court will 
order a Ton- Clerk to 
produce his Books, and 
where not. 


unleſs be will give a Note in Writing of the Uſe 25 


he intends to make of them. 8 V. B. 
Where the Probate of a Will is produced in 
Evidence, the Defendant cannot ſay that it was a. Win, and what net. 
foryed Will, or that the Teſtator was Now compos 

mentis But Evidence may be given, that. the Seal was forged, or 


that there were not bona notabilia. 1 Lev. 236. 

The Book of the Eccleſiaſtical Court,” wherein 
are entred the Acts or. Orders of Court for grant- 
ing of Adminiſtrations, was produced at a Trial to 


What may be ſaid a- 
inſt a Probate of 2 


What is good Evidence 
to prove the granting of 
Admiaiſtt ation. 


prove the 11 of an Adminiſtration, and allowed to be good Evi- 


dence. eV. 2 

q Tr 5 48 anditie* feats, /Sibotc 
Witneſſes, produced by a Grandſon, and found 
amongſt other Writings of his Grandfather' s, was 
allowed to be good Evidence. 1 Lev. 2 , 

A Siſter is examined a Witneſs in Very fo for 
her Brother, concerning his Inkeritarice. The Bro- 
ther dies, and the Eſtate deſcends. to her, with other 
Siſters, as Coheirs to the Brother. "Afterwards 
there comes to be a Trial at the Common Pleas- 
Bar for this Eſtate :' In which Cauſe the Siſter, who 


A Counterpart of an 
ancient Leaſe found 
among old Writings, al- 
lowed to be good. 


A Sifter examined in 
Chancery for her Bro- 
ther's Inheritance, who 
dies, and ſhe is one of 
his Coheirs; her Depo- 
fitions ſhall not be read 
in a Trial at Law. 


was the examined Witneſs in Chancery, was one of the Plaintiff : 
And the Queſtion was, Whether. her Depoſit ition ſhould be read for 


the Plaintiffs > And upon Mr. Juſtice Tracy's going to the King's Bench, 


and conferring with the Juſtices there, and makin 
on his Return to the Common Pleas, it was 'atha 
poſitions ſhould not be read. Hill. 2 Anne, f Ak B 
An Eſtate is in Diſpate. A Man gives bis Bond 
to his Tenants to indempnifie ett for Payment 
of their Rent to him : Afterwards, upon a Suit in 
Chancery, the Rent is ordered to be paid to a Re- 
ceiver, and to lie in his Hands until the' Court 


fliould further order. The Perſon boumd pays the 


unn which he received of the Tenants into the 


7 C 


of his Report up- 
Thar th the De- 


Where the Money 
due for Rent is ordered 


to be paid to à Receiver; 


whether one int 

in the Eſtate and bound 
to indempniſie rhe Te- 
nants, can be a Witneſs 
of their Payment of Rent 


to the Receiver. 
| Re- 


Bvidence — Goes ofthe Term from the e _ | 
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Receivers Hands; but the other Side having his Bond, he 
could not get it up. And whether he ſhould be admitted to be a 
Witneſs or no, notwithſtanding his Bond lay out againſt him, was 
the Queſtion. And it was adjudged, That he ſhould; and he was 
ſworn accordingly. 92755 3 3 2 PWW en 

ö ; Evidence admitted. to baſtardize a Son after the 
Evidence admitted to Deatli of the Father and Mother; and alſo againſt 


baftardize a Son after : 2 0 
the Death of his Father à Patent and Act of Parliament, which called him 


and Mother. Son and Heir. 3 Lev. 410. Fe 
One that had Jag · Although Judgment of che Pillory infers Infamy 
ment of the Pillory may at the Common Law; yet by the Canon and Civil 
de a good Witneſs, un Law it doth. not import any Infamy, unleſs the 
infamous Cauſe. _ Cauſe for which he was convicted was infamous: 
5” OO : and unleſs he was convicted for an infamous Cauſe, 
he ſhall be a good Witneſs to 74 Il... F 
The Defendant may not, upon Not guilty in 
——_ Treſpaſs, give in ee hat the Freehold) was 
Treſpaſs. in ſuch a Perſon, and that he by bis Command- 
EC Eee” a ment enter'd : For if he by whoſe Command the 
| Defendant entered has Right, at the ſame Inſtant that the Defendant 
23 the Right is in his Maſter; and then he is not guilty as to the 
Plaintiff. „M„%ͤ́ ⁰ /I... AAS $546 
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Examination. 
9 p . g 2 | ; L 


Evidence. 


a Fine. 22 ut . | 2 
ö ners, who take the ſame, do always examine 


her, whether ſhe do it willingly or no, be- 


Sce) Witneſs. 
- Method of examining N the Court of Common Pleas, when a Feme 
a Fame Covert who kevies I Covert levies a Fine, the Judge or Commiſſio- 


fore they take the Fine, which they will not take without her free [ 


Conſent ; but where a Feme Covert fuffers a Recovery, ſhe is not exa- 


- 


mined ; but Roll Chief Juſtice ſaid, That he doth always examine a 


Feme Covert that comes before him to ſuffer a Recovery. 8 Nov. 1650. 
B. R. For the Miſchief may be as great by the not examining of her 
in the one Caſe as in the other; and therefore it ſeems but reaſonable 
that equal Care n ba wad * Caſes 2 prevent it. 4 
8 y Ghz Chief Juſtice. The Cuſtos Brevium ought 
: 1 8 to examine the ie to be tried with the Plaintiff's 
Plaintiff's Attorney be- Attorney before the Trial. 1655. B. S. That the 


fore the Trial. Trial may not miſcarry by reaſon of ſome Slip 8 
2 * X the 


{ 
( 
l 
c 


the making up the Iſſue; but the uſual Courſe is for the Attorney to 
examine it, and to put his Hand thereunto. n 
A Witneſs chat is to be at a Trial to teſtifie his A Witness ought not 

knowledge there, ought not to be examined before Te amined before 
the Trial before a Judge, or before any Court, in . e 
any 1 atters concerning the Trial, except the Plaintiff and the Defen- 

agree thereunto: Or by Rule of Court elſe that he be examined 

upon Interrogatories at a Judge's Chamber, in the Preſence of the 
Attorneys on both Sides, in cafe ſuch Witneſſes be going beyond the 
Seas, or cannot be preſent at the Trial. Hill. 1649. B. S. For this 
would be to prepare him for his Teſtimony againſt the Trial, which 
ought not to be; for it is a ſort of tampering with the Witneſs, 
which the Law allows not. SPE e we 

A Copp of a Will examined in the Prerogative- 

Office, where Lands are therein deviſed, cannot may be pd ns 

be given in Evidence at a Trial, but it ought to be 

the offginal Will ic ſelf, if it be in the Office; but where the original 

Will cannot be found, there the Regiſter's Book may be admitted. 

Pgſch. 1651. B. S. For the Will may be miſ-enter'd there, and ſo al- 
ter d thereby, that it cannot be ſaid to ſpeak the Mind of the Teſtator. 


9 + a — — 


Exception, 


A Exception is a Ching taken out ok the Deed, Exception, what, 
and ts as it no Mention had been made of it in 
the Deed, See W | A 


The Counſel at the Bar ought to take all their Exceptions to the Re- 
Exceptions to the Record at one Time; or at leaſt t dne tine taken all 
before the Court have delivered any Opinion in . 
the Cauſe. Paſch. 23 Car. 1. B. R. For the Court is not bound to hear 
any aſterwards; for that it would hinder diſpatch of Buſineſs. 

A negative Expreſſion may be taken to enure to 
the Came Intent as an Exception doth. Trin. 23 4 Wk > © 
Car. 1. B. R. For an Exception in its Nature is ſame intent as an Ex- 
but a Denial of a Matter taken to be good by the tion. 
other Party, either in Point of Law or Pleading, 

Exceptio in non exceptis firmat regulam. 

Where a Pardon is with an Exception, the How to plead a Par- 
Party who pleads it ought to ſhew, that he is not! eien. 
| any of the Parties excepted. 1 Lev. 26. 


If 


360 


Trees excepted, and 
— become Par- 
ce 


Feoffment of a Manor, 
except Black Acre: Ha- 


bendum except beſore er- 
cepted. | 


Of chat an Exception 
is. 


What are void Ex 
tions. 88 


An EIS. of a 
Thing granted, is void. 


hr det Agreement 
that - as 


77 and Saving, 


the Difference. 
Other than. | 


An Exception ot 
be of a Thing ſeverable 
from the Grant. 


What the Thing ex- 
cepted muſt be. 


hold : But if an Acre or an Houſe had been excepted, that could ne. 
ver have been Parcel again. 


Exception. 

If a Man makes a Feoftment of a Manor, except 
ing the Trees; and afterwards the Feoffee buys the 
Trees 3 are pay become: Parnet-106.che Neve. 


Feoftment of a Manor, except Black Aq 
himſelf for Life only : Halendum, 


1 


except 
excepted, to the Liſe of 4. in Tail: Bleck Acre ſhall 
not pals to A. in Tail. 1 Lev. 285. 

An Exception is always of a Thing granted, and 
a Thing in eſſe. Co. Litt. 47. Dyer 59- 4.11. 


An Exception that croſſes the Grant, or is re. 
pugnant to it, is void. Hob. 72. 170. | 
In Exception of that which is expreſly granted, 
is void. Gra. Elix. 244- pl. 1. 

Au Exception is the Agreement of the Leſſee, that 
the Thing excepted: ſhall not paſs by the Demiſe. 
Cro. EL 557. pl. 1. 

An Exception excepts clearly, but a Saving doth 
not. Carter 99. 

Other than, will make an Exception, as in the 
Statute of Fines, 4 H. 7. Ibid. 

dn Exception muſt be of a Thing which is ſe- 
verable from, and not inſeparably Incident to, 
the Grant. Dyer 59. 4. 

The Thing excepted mult be a particular, not a 
general Thing z and not of a particular Thing out 
of a particular Thing, or of a Part of a Certainty. 


Moor, Caſe 1236. Dyer 103. 


An Exception that 
goes to the whole, is 
voids 


Exception out of an 
Exception, how it is. 


Leſſee for Life may in 
his Leaſe to his Leſſee 
except the Wood and 
Trees, Cc. 


here an Exception th to the whole Thing 
ranted or demiſed, the Exception | is void. Co. 
i. 6. pl. 2. 

An Exception out of an Exception, or a Savin 


out nw a Saving, makes the Thing as if it never ha 


been excepted. Cro. EL 372. pl. 19. 
[Leſſee for Life hes a Leaſe for Years, end 
ing the Wood, Underwood and Trees; this is a 


good: Exception, although he hath not any Intereſt 
«cy n he is eds | in 


min them but as Leſſee, 


Leſſet for Years can- 


not. 


By tlie Exception of 
Woods, Hetns which 
breed in the Trees, ate 


* 


Where by the Excep- 
tion of all Woods, he 


Soil is excepted. 


4 


Waſte; but if Leſſee for Years aſſigus over with 
ſuch. an Exception, it is a void Exception. Cxo. * 
296. pl. 2. See 5 Rep. 12. b. 3 Cro. 18. 

A Leaſe for Years is made of a Park, excepting 
the Woods and Underwoods, and Herns make 
Neſts in Trees; the Herns belong to the Leſſor and 
not to the Leſſee, 14 H. 8. Fol. x, 2 

It Woods, whereof a Precipe lies by the Name 
of So many Acres of Mood, are Parcel of a N 
and a Leaſs is made of the Manor, excepting the 
Woods : By this the Soil is * 5 Rep. 11. 
* 146. But 


Cepted. 22 Rep. 48, 50. 


muſt certifie the Excommunt 
| Urit De Excommunicato Capiendo rerurnadle in 


3 86 1 
- But if I exoept all my Trees growin Ma- | Not bythe bers, 
nor, — phns it re goin pie TT TS 46. 
_ Theſe Things following» are obfervabſe in "Tr five 
the Enceptious before-mentioned of Trees. _ ferrablein — 
iſt. They remain Par of the e although they are ex- 


Rep. Tr. 


_ 2dy, That the 801 it ſelf i is not exroptal 3 but ſufficient Nutriment 
for the Trees. 


34h, That the Leſſee ſhall have the Paſture growing under the 
wh, The Leſſor bon hive all che Benefi of the Trees. 11 Rep. 
30. 

— be ſhall bave the Fruit and Maſt of the Trees 11 Rep. 50. 


No Man can except that to dimſelf 0 which be- 


to another. 


longs to another by Law. 3 Rep, 12. 6. Cannot. except what 


. 


- Excommengement. 


Ablement. 
. Ten. 


—$commengement is where 8 Son is exec 
- miinicated in che Spiri ment is 
then he is diſabled to ſue any Action a ; 
Low until he be ablalven; and che Biho 

catton whereupon goes a 


into Chance 
| wer Bench. 
Krad HY = 
he ſhall not in - 55 3. (AP. Fo 
% 09. * 


Tt in a Writ De Excommunitato 
excommunicated hath not a ſu 


P 
0 according to 1 H. 5 


of 0 
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* rAudita Muerela. 
Baron and Feme. | 

See Ca. Sa. 
Fiert Fatias 


77 


YJudginene, 
Partners. 
1 7 and Pziſoner. 


N i] 


| Fecution is where Judgment is reco2ded in 
Wh any Action, real 02 perfonal, as the Caſe 
l 3 is; and when any Mrit is awarded to give 
WP Seilin, 02 fo2 the levying of his Debts oz 
Damages, this is called a writ of Execution; and when he hath Set- 
ſin of the Lands, oz is paid his Debt oz Damages, 02 hath the Body 
— me Defendant awarded to Pylſon, then this is an Execution exe- 


If the Record of 2 By Oh Chief Juſtice, Jur. 1660. If the Re- 
Judgment in C. B- bert- cord of a Judgment given in the Common Pleas 


moved into B. R. the , b 
Party cannot take out be removed into this Court, the Party cannot take 


— without a 5. out Execution upon the Judgment without a Scire 
. Facias quare Executionem habere non debeat. For the 


Party againſt whom the Judgment was had, may have Matter to ſhew 
why Execution ſhould not be had. 9 , 


. 


One may have a Writ de executione Judicii out 

3 —— of the Chancery to execute a enen an in- 
execute a Judgment in ferior Court where it was given, although a Writ 
an inferior Court. af Error be brought to remove the Record, and 
A rreeverſe the Judgment, if he that brings the Writ 
of Error do not take care to have the Record taanſcribed, and the Writ 
of Error returned up in due Time. Mich. 22 Car. B. R. Becauſe in ſuch 


caſe the Court will hinder the Writ of Error, which was brought on- 


nen mug de e. Execution be not taken out within a Year and 

Viet by gat. Fa. if Exe. 2 Day, after Judgment is given in a Cauſe, where 
cution be not taken out there is no Fault in the Defendant ; as for Inſtance, 
— 2 Year and 2 here there is no Injunction or Writ of Error, &c. 
do prevent it, there muſt be a Si. Fa. taken out to 
revive the Judgment; and Execution cannot be taken out before ſuch a 
Sri. Fa. is taken forth, and Judgment thereupon obtained. Mich. 22 


Cer. B. R. And this Si. Fa. may within that time be taken out of 
_—— courſe 


Execution; 


conrſe without moving the Court; but if Execution be not 
then a Hi. Fi. cannot be taken 


in ten Years after or longer, 
vive ſuch a | | 
but upon Motion the Court will grant it. 

Jf one committed to the Marfhalſea for divers 


Miſdemeanors, is taken in Execution, he ſhall not 


be ſet at large. Raya, 58. 


Allo where a Man is in Prifon for criminal Mat- 
ters, he is not chargeable with a civil Action with- 
out Leave of the Court. id. | 


Bur if he happen to be charged, | 
diſcharged : Fieri non debuit, ſed fadum valet. Ibid. 
The Court cannot divide an Execution which is 
entire. Mich. 24 Car. B. R. For this would be to di- 


vide the Judgment upon which it is grounded ; for 


the Execution is grounded on the Judgment. 

I the Record (upon a Writ of Error returnable 
in the Exchequer-Chamber)-is brought to reverſe a 
Judgment in this Court, and be not upon Rules given 
certifted in due time; ſo likewiſe u 


a Writ of 
Error returnable into this Court out of the Court 


386, 
taken out 
20 Out to re- 


Judgment without moving the Court, or at the ſide Bar; 


A Man committed for 
Miſdemeanors, and taken 
in Execution, ſhalt not 
be diſcharged, | 

\ 


A Man impriſon'd for 


criminal Matters, not 
chargeable wich anAion 
_ . Without Leave of Court. 


d. he ſhall not be 


But if he be charged, 
he ſhall not be dif- 
charged. 


An entire Execution | 
cannot be divided. 


tt the Record upon 4 
Writ of Error be not 
certified in due time, be 
that hath the judgment 
may take out Execution. 


_ courſe. Mich. 1649. B. S. For it ſhall 
Error is meerly brought for Delay, becauſe the Party doth not proſe- 


of Common Pleas, then the Clerk of the Errors will wolle proſequi the 
Writs, and he that hath the judgment, may take out Execution of 
be intended that the Writ of 


cute it, and it ſhall be all one as if it had not been brought ; for to 


proſecute faintly, and not to effect, is counted in Law no Proſecution. 


Alter a Judgment is ſigned, there may be Exe- 
cution taken immediately upon it; and it is not 


neceſſary that the Plaintiff ſhould forbear to take 


| out his Execution until the Judgment be entred. 3 
perfect Judgment of the Court before it is en- 


Mich. 1649. For it is a 


It may be taken out 
after Judgment ſigned, 
and before it be entred. 


tred, for the Entry of it is the Act of the Clerk, and not of the Court; 
and it may be he may be dilatory in entring of it, to the Prejudice of 


the Plaintiff. 


againſt the Bail in the original Action for the Coſts 
taxed -gccaſione . dilationis executionis. Per Magiſtrun 


, Liveſay & alios, &c. Paſch, 21 Car. 2. 


N one have a Judgment given for him, and he 
doth afterwards bring an Action of Debt upon this 
Judgment, but doth not give any Declaration unto 
the Defendant ; the Plaintiff may at any time with- 
in the ſpace of one Year next after the Judgment 


given for him, take out Execution upon his Judg 


J judgment be affirmed upon a Writ of Error 
in the Exchequer-Chamber, no Execution (hall go 


If Judgment be affirm. 


ed in the Exclicquer- 


Chamber, there ſhall be 
no Execution againſt the 
Bail for Cofts taxed for 
the Delay. 


- Judgment and Debt 
Brought upon it, but no 
Declaration delivered, 
Execution may neverthe- 


| leſs be taken out within 


a Year. | 


ment. 1652, B. S. 


Fer the bringing of an Action of Debt doth not take away his Judg- 


ment; and his not proſecuting of his Action of Debt, doth — — 
8 | 1 
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win wave that Action, and reſbrt to his Execution upon tha Judy 
ment; but if he give à Declaration, is otherwiſe, for then he | 
that he Incendy to proveed upon” is" Aon of" Debe; and both wyys 
W. 1 and what by che Starute. 3 N. E, 185 T3, Ge. 
what by the Statute. 


here there is an Execution or Extent againſt 
—_— N. the Goods of Tenant for Life, Tenant for Years, 
Land till the Leflor is atVVill,orotherwiſe,thePlaintiff in the Action ſhall 
paid one Year's Regt. before the Removal of the Goods by ſuch Execu- 
_ tion or Extent, pay to the Landlord or his Bailiff 
ſo much Rent as ſhall be due to him for the Rent of the Land, Cc. 
provided the Arrears do not amount unto above 4 Tear's Rent; but 
if it be more, then the Plaintiff: paying the Landford or his Bafliff 
one Year's Rent, may proceed to'execute his Execution, and the She- 
riff is to levy and pay to the Plaintiff as well the Money paid for 
Rent as the Execution - Money. See in Title Aents the Clauſe at large. 
E ueœéetuttons are well exectited, though they are 
Executions well exe ngt returned. 4 Rep. 67. 4. dee es. 


cuted, tho? not returned. 


What Executions are It was ſaid that there is a Difference between a 
8 3 Liberate and a Ca. Sz. and à Fi. Fa. for the Ca. Sa. 
what not. and Ft. Fe. are conditional, 14 quod hubeas corpus, 

0e. and it« quod habeas denarios, Or. but there is 
no fuch Clauſe in a Liberate; and'therefore if it be not returned, the 
Execution done by Vertue thereof, is well enough. 1 Leon. Caſe 378. 


3 . 

1 An Execution may iſſue fortli out of this Court, 
de died aut although notwithſtanding a Writ of Error brought, return- 
Writ of Error be aliow- able in the Exchequer-Chamber, 'to reverſe the 
* Judgment given here, if Bail (where Bail is re- 
 -  quir'd) be not put in, or 3 Swperſedeas be not ob- 
tained, or if the Tranſcript of the Record be not certified and return d. 
r n Ik a judgment given in another Court be affirm- 
cotton where au Jute. ed or reverſed for Error in the King's Bench, the 
ment is reverſed or af. Party ſhall have Execution in the King's Bench; 
firmed. - becauſe the Proceedings in the Court below are en- 
ter d upon Record in the King's Bench: Nay, if it 
be a Judgment in Debt or Covenant in the Common Pleas, affirmed 
where there may be in the King's Bench upon a "Writ of Error, the 

an Outiawry afrer * Plaintiff may outlaw the Defendant in the Kings 
ment in theKiog's Bench. Bench upon this judgment affirmed, in the ſame 
: wing ko could þ ve ye = wy a 8 
eas, whilſt the Judgment remained there. And 
A cr, dull be in if he be taben upon an Ex 50% Ce. he ſhall be in 


Execution. 


Execution preſently upon the Arreſt, altho his 
Body was never brought up, and committed in 
Execution. 3 Rep. 88, . N 

I | : All 


» 4 


Execution. 
Al judgments muſt be executed in their peculiar 
juriſdictions, and cannot be removed from thence 
to be executed by the ſuperior Courts. Cro. Car. 34. 
- "ih | 
af i Court will not deliver one out of Priſon 


upon an Affidavit, that lies there in Execution; but 


the Party muſt have a Writ of Szperſedeas to ſuper- 


ſede the Execution, if the Court think fit to grant 
it: Becauſe he lies in Priſon by the King's Writ, 
and muſt be. delivered by an 
Writ. - 

A Man is in Execution, and the Gaoler ſuffers 
him to eſcape; he is not diſcharged of the Execu- 
tion, but may be retaken : But if the Plaintiff per- 
mits him to eſcape, he cannot take him again. Lytw. 
1266. 

A Paiſoner in Execution efcapes, he may be re- 
taken in Execution ; for the Defendant ſhall never 
take Advantage of his own Wrong by his Eſcape. 
Cro. Car. 255. pl.6. 

A new Trial was ordered upon Payment of 
Coſts, and Judgment was ordered to ſtand for Se- 
curity : And afterwards, the Sitting after Term the 


56g 
All Judgments muft- 
be executed in their pe- 


culiar Juriſdictions. 


A Priſoner in Exccu- 
tion cannot be delivered 
out upon a Rule of 
Court, but it muſt be 
by the King's Writ. 


& of as high a Nature, vis. another 


The Difference be+ 
tween the Priſon-Keep- 
er's diſcharging of a Pri- 
ſoner, and the Plaintiff's 
diſcharging him. 


A Priſoner in Execu- 
tion who eſcapes may be 
taken in Execution again, 
and why. 


A new Trial upen Pay- 
ment of Coſts, and Judg= 
ment to ftand for Secu- 
rity» 


Cauſe was tried again, and a Verdi& obtained for | 
the ſame Damages as the firſt Verdict was: Afterwards, in the Vaca- 
tion, the Attorney for the Plaintiff ſues out an Execution upon the 


firſt Verdict and Judgment, and levied the Money; but the Court up- 
on Motion ſet it 4845 Becauſe the Plaintiff ought 


not to ſue out his Execution, but upon the laſt 
Verdict; and Judgment could not be ſigned there- 
upon till the following Term after the Verdict. 

Jf a Writ of Error be brought in the Exche-. 
quer-Chamber to reverſe a Judgment given in this 
Court, and the Judgment is affirmed there; yet 
that Court cannot make out Execution upon the Judgment affirmed : 
But the Record muſt be tranſmitted back to this Court, and enter'd in 
the Office, and then Execution to be thereupon ſued out; for Execu- 
tion muſt be done in this Court where the Judgment was given. 

Jf an Execution be returned, executed and filed, the Party can ne- 
ver have another Execution upon that Judgment upon which the Exe- 
cation was grounded: For there can be but one Execution executed 
with Satisfaction upon one Judgment ; for the returning and filing of 
it makes it to be an Execution executed : But before it was returned 
and filed, it was but an Execution executory, or in Fieri; and there 
cannot be intended to have been any Satisfaction made to the Plain- 
tif by Vertue thereof : But if it be not returned and filed, he may 
have another Execution. By Vertue of the Statute of 
21, Jac. cap. 24. Where a Man dies in Execution, 
the Plaintiff may have an Elgit againſt his Lands. 


Upon which Verdict 
Execution to be ſued. 
out, and when. 


The Exchequer cannot 
make out Exccution, but 
this Court. 


21 Jat. cap, 24. 
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CUhere: 


566 Execution. 

| | There two Obligors in a Bond are ſued: by ſe- 

PP... 8 veral Precipes, the —— is, Quod unica you lg fat 
ſhall be. executio; that is, with Satisfaction: For the Plain- 
So tiff may have both their Bodies in Execution. 5 Rep. 

| 86. 6. 8% „ | : La 
Where Part is leviel here Part is levied upon Goods upon an. Ele. 
— here may be git, another Elegit may be ſued out pro Refiduo; 
another pro Reſiduo, Becauſe the Statute that gives the Elegit, intended 
to give a Remedy for the Debt, until it was levied, 

and the levying of Goods only for Parcel upon an 

Elegit, is no Impediment; but (hall have another Elegit, and take 
bee Mane the Lands for the Reſidue: But when an - Elegie 

G not have à ſecond is ſued out, and the Lands taken, and the Writ 
is returned and filed, he ſhall not have any far- 


Elegi. 
ther Execution. 
A Term for Years was found upon an Elegit, and 


How a Term ſhall ds the Commencement of the Term was miſtaken, and 


ang orf. . ud fold. the Sheriff ſold it, and the Sale adjudged void; and 


the Court ſaid, That there is a Difference between 
a Sale upon a Fi. Fa. and upon an Elegit ; for the Elegit is, uod per 
Sacramentum, &c, they apprize the Goods, and extend his Lands; 
therefore without an Inquiſition he cannot ſell ; fo that if the Inquiſi- 
tion finds one thing, and he ſells another, the Sale is void; becauſe if 
ic had been found that he was poſſeſſed of ſuch Lands for a Term of 


Years yet to come, which they apprized at ſo much, it had been good: 


* 


So alſo upon a Sale upon a Fi. Fa. Cro. El. 584. pl. 13. 


Two bound in a Bond, 
and ſeveral Jndgments 
againſt them; an Elegir 
is ſued out and executed 
againſt one, and a Ca. Sa. 


againft the other; but it 


Co. Fac. 338. 


lies not. 


How far Goods are 
bound by the Delivery 
of the Writ to the 
Sheriff. 

29 Car. 2. tap. 3. 


Husband and Wife in 
Execution for the Debt 
of the Wife, ſhe {hall 


be diſcharged, and why. 


Where Executions are 
well executed. 


Two were bound jointly and ſeverally ; they 
are ſued ſeverally, and ſeveral Judgments againſt 
them; an Elegit is ſued out againſt one, and exe- 
cuted and returned, and a Ca. Sa. againſt the other, 
who brings his Audita Querela; and it well lies. 


How far Goods are bound by Delivery of the 
Writ to the Sheriff, by the Statute of Frauds and 
Perjuries. 29 Car. 2, cap. 3. See 3 Lev. 69, 70. 


husband and Wife taken in Execution for the 
Debt of the Wife, the Wife ſhall be diſcharged, 
the Husband being in Execution : For the Husband 
being in Execution, the Wife ſhall not be ſo alſo. 


Note, Becauſe the Wife hath nothing to ſatisſie 


the Execution with. 1 Lev. 53. 

The Execution of a Liberate is good, without 
being returned. 4 Rep. 67. a. And ſo in all Caſes 
where no Inqueſt is to be taken, but only Lands 


delivered and (old, or Seiſin had, which are only Matters of Fact. 161d. 


When the Conuzor 
may enter; and when 
have a Sc. Fr, 


4 


The Conuzor of a Statute cannot enter when 
the Statute is ſatisfied, but is put to his Sci. Fa. 
But in caſe of an Elegit the Party may enter, be- 
cauſe it is certain how much is to be levied : But in 


che 
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the other it is not; becauſe Damages, Coſts and Ex whi 5 
uncertain, are to be levied. 4 of” 1 een which are 
A Ca. Sa. = be executed upon a Priſoner for A Priſoner upon Suf. 
Suſpicion of Felony at the Kiog's Suit, and altho 2 7 Felony may be 
he be arraigned and convicted, and diſcharged oo 
Oy yet the Sheriff may keep him; and if he lets him go, it is 
an cape. . b , 
Lands are bound from the Day of the Judg- Lands are bound from 


ment. Cro. Car. 149. | 1 of the Judg- 


— * * = 1 4 * 2 = . P Þ * it —_ 4 i 0 * * * - * * + i 
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Executoz, 


"Allets. 


2 a * 
Baron and Feme.! ! Inkant. 
See Ca. . Judgment. 


EL 


þ =: is where a Man makes his Will, _ Wy 
What an Exe:utor is. 


Debet x Detinet. ; i Þlene Adminiſtravit.. 


and therein names rhe Perſon who ſhall 
execute it: Then he who is (0 named is his 
Erecuto2, and ſhall have an Action againſt 

every Debto2 of his Teſtatoz ; and if he hath Aſſets, he ſhall be liable 
to pay the Teſfatoz's Debts to the Ualue of them. 


Ik one be indebted to J. S. in a certain Sum of J. S. deviſes by Will a 
Money, and F. S. makes his Will, and deviſeth tied Perm bim from 
this Debe due anto 2 — _— 4 N makes 7. L. hi Nair l 

. L. his Executor and dies; this Debt deviſed un- zd dies; the Debt ha 
15 A. B. muſt be paid unto J. L. the Executor, and 9 _ 
not to A. B. the Deviſee. Mich. 22 Car. B. R. For | 
the Executor, and not the Deviſee, is the Perſon who can give a ſuf- 
ficient Diſcharge for this Debt; and the Debt is Part of the Teftator's 
Eſtate, for which the Executor only is refponſible, and it may happen 
that the Teſtator did not leave ſufficient to pay his Debts; now if the 
Executor ſhould permit the Deviſee to receive this Money to his own 
Uſe when there is not ſufficient to pay the Teſtator's Debts, this would 
be a Devaſtavit in him, and he will be bound to anſwer ſo much out 
of his own Eſtate ; but the Law hath taken that prudent Care in this 
Caſe, that a Legacy ſhall not veſt in the Deviſee without the Aſſent of 


the Executor thereunto; but if an Executor hath Aſſets ſufficient to 
Pay 
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pay 
cies, 


What an Executor 
muſt plead, if a Sci. Fa. 
be brought againſt him 
to ſhew Cauſe why he 
ſhould not pay a Debt 
recovered by the Plain- 
tiff againft the Teftator. 


fully adminiſtred, 


Exetutoꝛ. 


Debts and Legacies, there if he ſhall refuſe to aſſent to the Lega- 
or to make Payment thereof, the Chancery will compel 


bim. 
It a Sci. Fa. be brought againſt an Executorto 
ſhew Cauſe why he ſhonld not pay a Debt unto 
the Plaintiff recovered againſt the Teſtator; the 
Executor cannot plead fully adminiſtred, but he 
muſt plead, That no Goods of the Teſtator are 
come to his Hands, whereby he might diſcharge 
the Debt. Mich. 22 Car. B. R. For he may have 
and yet be liable in Law to pay the Debt demand- 


ed upon the Sci. Fa. viz. When Goods of the Teſtator's ſhall after- 
wards come to his Hands. 


Judgment againſtExe- 
cutors upon rien; en [cur 
mains pleaded, to be exe- 
cuted when Aſſets ſhall 
happen. 


An Executor of his 
own Wrong cannot wave 
a Term of which the de- 
ceas'd died poſſcſſed. 


Judgment given preſently againſt Executors 
upon ries en lour mains pleaded, to be executed 
when Aſſets ſhall happen. 2 Saund. 226. 


An Executor. which hath adminiſtred Goods of 
the Teſtator's as Executor, or that is Executor of 
his own Wrong, by diſpoſing of the Goods of the 
Party deceas'd, without Authoyity given unto him, 
cannot wave a Term for Years of Land, Gc. of 


which the deceas'd died poſſeſſed. Mich. 23 Car. B. R. For he hath 


charged himſelf to be anſwerable to all Perſons concerned as far as the 
deceas'd Party's perſonal Eſtate will amount unto; but if the Term 
will not be Aſſets, he may wave the Term. Tri. 24 Car. B. R. For it is 
to no purpoſe to accept it. | 
3 An Executor de ſox "Tort cannot plead a Retainer 
caanot — a in Satisfaction of his own Debt. Mich. 13 Car. 
How far an Executor 


de jon Tort is chargeabie, , An Executor of his own Wrong is not by Law 


chargeable for more than the Value of the Goods 
of the deceas'd doth amount unto, and which did come unto his 

Hands, and with which he had intermeddled. Mich. 23 Car. B. R. Be- 
cauſe he is not impowered by Law to recover any more of the Eſtate, 
as an Executor authorized by the Probate of a Will . 

Ik it be found that the Executors vendiderunt, 
Ge. they ſhall be charged de bonis propriis, although 
there is no Devaſtavit. 2 Saund. 403, 

The Word Executor is a Word collective, and 
Word. doth comprehend in it the Executor of an Execu- 
5 tor. Hill. 23 Car. B. R. For he is accountable for 

the firſt Teſtator's Goods, and is as it were his Executor for ſuch Goods 

as remain unadminiſtred by the firſt Executor. 5 

3 An Executor may recover a Duty which was 
8 11 ihe due to the Teſtator, although the 8 was 
Teſtator thongh he be not named in the Creation of that Duty. Trin. 
rot named in the Crea 23 Car. B. R. For he repreſents the very Perſon of 
I | the Teſtator, and the Teſtator's Eſtate belongs to 


If it be found that Exe- 
cutors ſold they ſhall be 
charged de b nis propriis. 


Executor is a collective 


him. 


3 | An 


///) TTW 
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3-298 Executo; 
An Executor may be charged 'nupon-a' collateral 
Promiſe made unto the Party by the Teſtator, if 
the Promiſe was broken in the Life- time of the 


Teſtator, elſe not. Mich. 1649. B. S. and 16 April, 


1650. B. S. For by the Breach of the Ppromiſe 


56g: 

May be charged upon 

a CollateralPromiſe made 

by the Teſtator, if bro- 

ken in his Life-time, 
otherwiſe not. 


there accrued a Duty to him to whom the Promiſe was made from the 


4 * 
” 


Teſtator, but before it is broken it is no Duty. 
Two Perſons are bound jointly, one of them 
dies; the Survivor only ſhall be charged, and not 


the Executor of the Deceas'd, becauſe the perſonal 


Lien ſurvives. Paſch. 16 Car. 2. 

I after Appearance one of the Plaintiff's Execu- 
tors make Default, the other Plaintiff ſhall give 
him a Rule to come in and join with him, or be 
ſevered; but if he did never appear, then there 
muſt go out Summons and Severance againſt him. 

An Executor ſhall be bound by his Teſtator's 
Covenant, although he is not named therein; but 
an Heir ſhall not be bound unleſs he be particu- 
larly named. Dyer 14, 905. "SF" 

Debt for Rent lies in the Detinet only againſt an 
Executor as well for Rent due in the Teſtator's 
Life-time, as by the Executor after his Death, Cro. 
Car. 225. contrary to the Op 
the Court ſaid was reverſed for that Reaſon. 

here one pretending to be Executor, which is 
controverted in the Spiritual Court by another 
Executor, who ſets up another Will, an Injunction 
was granted to the Debtors to the Teſtator's Eſtate, 


not to pay any Money till the Title to the Execu- 


Two jointly bound, 
one dies; the Survivor 
thall be charged, and 
not the Executor of the 
deceas'd, 


One of the Executors 
makes Default after Ap- 
pearance, the other ſhall 
give him a Rule to join. 


An Executor, tho' not 


named, is bound by his 


Teftator's Covenant; 
ot herwiſe of an Heir. 


Debt for Rent lies in 
the D. tine. only againſt 
an Executor. 


inion of Hargrave's Caſe in Coke, which 


Where two Wills are 
ſet up, and are contro- 
verted in the Spiritual 
Court, an Injunction was 
granted quouſgue. 


torſhip was ſettled” in the Spiritual Court. Chanc. Rep. 75. 


'A Ban attainted of Felony cannot make Execu- 
tors; for he hath forfeited all that he had, and 
hath nothing to diſpoſe of. See x Leon. 326. But 


a Perſon outlawed may. Cro. El. 577. pl. 2. 


There many Executors are made, and ſome 
refuſe, and others prove the Will, thoſe which 


have refuſed may afterwards adminiſter, notwith- 


A Perſon attainted of 
Felony cannot make Exe- 
cutors, and why ; but a 
Perſon outlawed may. 


Same Executors re. 
foſe, and others prove 
the Will; the Refuſers 
may adminiſter; but if 


ſtanding their Refuſal before the Ordinary. But if refuſe, they cannot. 


they do all refuſe before the Ordinary, and he 


commits Adminiſtration to another, they cannot afterwards admini- 
ſter, becauſe the Executor dies inteſtate, 9 Rep. 36. 6. 37. 4. Moor, 


Caſe 426. » - 
A. makes his Will, and makes three Executors, 


- 


who renounce the Executorſhip under their Hands, 
and pray the Ordinary to grant Adminiſtration to 


An | Executor cannot 
mecddle after all have re- 
nounced. 


a Kinſman of the Teſtator, which is done ; afterwards one of the Exe- 


cutors grants away a Term of the Teſtator's, and upon an Ejectment 
brought upon it, it was adjudged, that the Renunciation had diſabled 


him to doit. 1 Leon. 135. Caſe 185. See Cro. El. 92. pl. 21. 
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Erecutors 


* 


570 ; Executoꝛ. | 
How an PÞxecutor's Re- | Executos cannot refuſe for a Time, but for 
| muſt be ever z but they, may pray Time to adviſe upon it, 
Letters ad colligendum. Which muſt be granted; and then the Ordinary is 
to grant Letters ad colligendum, not Adminiſtration. 
| Cy. Eliz. 92. pl. 21. 3 7 8 
Tbe Refuſers muſt The Executors who prove the Will ought in 
MAT L K. every Action to be brought as Executors, to name 


leaſe. thoſe who refaſe, and they may releaſe. 9 Hep. 


P 
x 


| - 7. 4. | yy 45 
If only one proves the - The King's Courts have always allowed the Pro- 
Will, all may ſve. bate of any one of the Executors to enable them 
| all to bring Actions. 9 Hep. 38. 4. $7 
A ſurviving Executdr, Two Executors,one dies; and Debt was brought 
9 N againſt the Survivor and Executor of the deceaſed 
naught. Executor, and the Writ abated ; becauſe it ought 
to be brought only againſt the ſurviving Executor, 
1 Leon.Caſe 304. But it is otherwiſe in Equity z for the Teſtator's Goods, 
in whoſeſoever Hands they are, are liable in Equity to pay Legacies. 
Cbanc. Rep. 57. 1 | 7 | | 
Infant, and another There there is an Infant, and another Executor 
Executor, how to fue. of full Age, they may ſue by Attorney; but if ſued, 
How to appear. the Infant muſt appear by Guardian. 1 Lev. 290, 
05 . 
1 Ie of Goods 12 ; An Infant-Executor ſells the Goods of his Teſta- 
"he Value ſhall bind kim. tor at an under Rate; he ſhall not bring Trover for 
| the Goods, but the Sale ſhall bind him. 3 Leon. 
G ek ee 
An Infant of four Years is Executor, and J. S. to have the Diſpoſi- 
tion of his Goods during the Infancy, 7. S. is Executor during that 
Time. Cro. Eliz. 164. N. 10. „ ory 4 
7 i Two Executors, one under Age; he of full Age 
is — kw, the other may prove the Will ſolely, and it is good; be- 
may prove it ſolely. * the other cannot prove it during his Nonage. 
| 5 1 Lev. 187. + * = Gs: 
Where Lands are de- Lands are deviſed for Payment of Debts : Goods 
viſed for the Payment of in the Hands of an necks ſhall not be liable. 
Did. 203. But otherwiſe in caſe of an Adminiſtra- 
— what manner they ſhall be paid. Chanc. Rep. 32. See Title 
eviie. | 


One Deviſce mar e . (Where a Man deviſes Lands to his Executors for 
where the others relle. the Payment of his Debts, and ſome of them will 
not meddle in. the Matter : In that Caſe, he or 

they of che Executors that will ſell, may ſel], tho 

the others refuſe to join in it. 21 H. 8. cap. 4. Co. 

Litt. 113. 4. See Title Authozity. TY 
ce Lands are de- Aa Man deviſes Lands to his Executors to ſell, 
— a and dies, the Executors have here an Intereſt, and 
may ſell Part at one Time, and Part at another. 


Co. Litt. 1.3. 4. See Cro. Car. 382. pl. 10. 
4 here 


21 h. 8. tap. 4. 


» _ 


- Truſt ſhall ſurvive; and there is a Diverſity be- 


FP = 
; Chere à Mag deviſes Lands to his Executors to A Deviſe to two Erk- 
be ſold, and makes two Executors, and one dies, (975, d, one dies, the 
the Survivor may fell ; for as the Eſtate fo the * 


2 
57 1 


Difference between a 
tween a naked Truſt, and a Truſt coupled with an 2X9 Truft and a Truft 


Intereſt. Co. Litt, 11 3. 4. But if the Deviſe had * with an Intereſt. 
been that his Executors ſhall ſell, and one dies, the other cannot ſell; 
for it being but a bare Authority, and not an Intereſt, cannot ſurvive. 
Co. Litt. 112.6. 113. 4. 1 þ. ad 
94 A 33 Difference between theſe' two 3 
Caſes ; in the firſt it is to his Executors to ſel], or * N ORs 
to be ſold, which is an Intereſt; and in the other, pros baba. ak 
that they ſhall ſell, which is but a bare Authority only. 

Although where Executors have no Intereſt but 


© bare Authority, yet their Sale amounts to an ; T* Grantee ſhall be 


Alienation to veſt the Land in the Grantee, and * 
he ſhall be in by the Deviſor. Co. Lite. 113. 4. 


% * 


Note, My Lord Coke in his 1 It. Fol. 113. a. gives this Advice to 
ſuch as make ſuch Deviſes by Will, viz. to make it as certain as they 
can. As that the Sale be made by his Executors, or the Survivors or 
Survivor of them, or by ſuch or ſo many of them as take upon them the 
Probate of his will: And it is better to give them an Authority than 
an Eſtate, unleſs his Meaning be, that they ſhall take the Profits of the 
Land in the mean time; and then it is neceſſary that he deviſeth that 
the mean Profits till the Sale ſhall be Aſſets in their Hands ; for other- 
wiſe they ſhall not be ſo. Co. Lite. 113. 4. See Cro. Car. 382. pl. 10. See 
Title Authozty. -- 


Cdhere a Man wills that his Lands ſhall be fold, 


poſed of for the Payment of his Debts, the Execu- 


tors ſhall ſell the Land, for to them it belongs to 


pay Debts. 2 Leon. Caſe 26. 
here Lands are-deviſed to Executors, though 
they refuſe to be Execators, yet this ſhall not hin- 
der them to take by the Deviſe as to the Inheri- 
tance. Poph.8. | "8B 

A Man deviſes Lands to his Executors for the 
Payment of his Debts. The Payment of the Mo- 
to the Vendors, being Deviſees and Executors, 
is a ſufficient Diſcharge to the Vendee, altho' the 


; 


and that the Money coming thereof ſhall be dif- ,.* Deviſe of Lands to 


be ſold for Payment of 
Debts, and ſays not by 
whom, the Executors 
ſhall then ſell. 


Tho? Executors refuſe 
to be Execucors, yet 
they may take Lands de- 
v. ſed to them. 


Vendees of Land de- 
viſed for Payment ot 
Debts, not bound to 
ſee the Debts paid. 


o 
* 


Vendors do not lay out the Money upon Payment of the Debts; for 
they only are anſwerable to the Deviſor's Creditors. | 

Where an Executor is ſued, if he plead that . f | 
there is another Executor not nathed, he ought to pad, another Erecnter 
ſay that he hath adminiſtred. - Low; But not named. 

where an Executor ſues, the Defendant may plead 
ſo, without ſhewing that the other had Mini: — ke 


ſtred, for he cannot tell whether he hath adminiſtred or no. 1 Lev. 


161. See 9 Rep. 37. b. Per Kelynge, x Keb. 865. pl. 10. Where Execu- 


tors ſue, all muſt be named; but an Action againſt them may be 
brought againſt ſuch only who adminiſtet. Art 
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An Executor cannot 
wave a Term after Ac- 
ceptance of the Executor- 


ſhip. 


. How to be charged 
for the Rent. 


An Executor cannot wave a Term after he hath 
accepted of the Executorſnip. But he ſhall be 
charged with Rent in the Detinet if he ha th Aſſets; 


and if he continues the Poſſeſſion, he ſhall be 
of the 


charged in the Debet & Detinet, in reſpect 
Perception of the Profits, whether he hath Aſſets 


or not. 1 Liv. 127, 128; See Title Debet & Detimet. 


Debt lies againſt Exe- 
cutors of a Leſſee after 
Aſhgnment. 

Privity continues. 


Where the 5 of 
Contract is altered by 
Aſſigument, and the Pri- 
vity of Eftate alſo, no 
Action lies for Rent. 


Executors ſhall be 
bound by a Decree in 


Equity. 


Debet & Detinet for 
other Part lies not againſt 
Executors. | 


Debt for Rent lies againſt: the Executors of a 
Leſſee after Aſſignment; becaufe the Privity of 
Contract continues between the Leſſor and the Exe- 
cutors of the Leſſee. 1 Lev. 127. F 

In Debt for Rent; Ad judged, That where the Pri- 
vity of Contract is altered by the Aſſignment of 
the Executor before any Rent due; and alſo the 
Privity of Eſtate by the Aſſignment of the Aſſignee 
of the Executor; Nothing remains whereupon to 
maintain the Action. 3 Lev. 295. | 

A Decree in Equity ſhall bind Executors in equal: 
grads with a Judgment at the Common Lay, 

Lev. 335. li e re | | 
: An — is not ſuable in the Debet & Deti- 
net for Part, and in the Detinct for other Part. Be- 
cauſe they require ſeveral Judgments, viz. De boni: 


propriis for the Debet &. Detinet, and De boni: Teſtatoris for the Detinet. 


3 Lev. 74. 


Arrears of Rent upon 
a Leaſe-Parol payable by 
Executors, as Bonds. 


Account lies againſt 
Executors of aly Guar- 
dian or Receiver, | 

4 & 5 Anne. 


Where there are two 
Executors, and one 
provesthe Will, he Action 
muſt be brought in both 
their Names. 


Two Executors, one 
an Infant, the other 
proves the Will, and 
hath Adminiftration to 
enable him to ſue; 


A Sei. F4. upon a Jndg- 
ment in Eje&ment, lies 
againſt an Executor of 

e Defendant. 

Dedt upon A Bond, 
conditioned to leave his 
Wife 40 l. 


The Wife made Exe- 
eutrix. 


Arrears for Rent due upon a Leaſe-Parol is pay- 
able by an Executor before Bonds; becauſe it ſa- 
vours of the Realty. 3 Lev. 267. 2 Mad. 44. 

An Action of Account lies againſt the Executors 
or Adminiſtrators of any Guardian, Bailiff. or Re- 
ceiver. Per 4 & 5 Anne. See Title Account. ' 

Two Executors of full Age, one proves the 
Will, the Action muſt be brought in both their 
Names. 2 Lev. 240. IE 


Two Executors, one within Age, the other 
proves the Will, and hath Adminiſtration durante 
minors ætate of the Infant. This is granted only 
to enable him to ſue ſolely, the other being inca- 
pable at preſent by reaſon of his Infancy. Lid. 


E Sti. Fa. upon a Judgment in Ejectment well 


lies againſt the Executor of the Defendant in the 


Judgment, and the Stranger who enters. 3 Lev. Ioo. 
Debt upon a Bond, conditioned to leave his 
Wife 40 l. The Defendant pleads, That the Obli- 
gor made his Will, and made his Wife Executrix, 
and left Goods to the Value of 1001. and naught ; 
becauſe he might have Debts upon Judgments, Sta- 

tutes, Oc. 3 Lev. 218. | F 
n 


Erecuto?, 


An Executor ſells the Goods, but doth not re- 
_ ceive the Maney they were fold for for compounds 
with a Converter of the Goods, and takes a Bond 
for them, but never received any of the Money. Yet adjudged a De- 
vaſtavit in him, i Norden &. Levett. in B. R. becauſe it was the ſame 
thing as if he had received ſo much Money. 
An Executor pays Legacies, and ſeven Years af- 
ter a Covenant is broken, for which an Action is 
brought ; the Court- inclined that it was a Deva- 
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| What ſhall be a Deva- 
ſtavit in an Executor. | 


An Executor pays Le- 
gacies, afterwards a Co- 
venant is broken; he 
ought to have taken Se- 
curity for his Indempnity. 


ſtavit, and that he ought, to have taken Security 
for his Indempnity upon his paying of the Lega- 
cies. Aleyn 38, 39, Oc. = 
An Executor ſues a Bond of 100 J. this Matter 
1s put to Arbitration, the Arbitrators do award 
that the Executor ſhall releaſe upon Payment of 
70 l. which he did; yet it ſhall be taken in Law 


* 


Executor puts a Bond 


to Arbitration, and lels 


than the Debt is award- 
ed, this is a De vaſlavit. 


that he had Aſſets to the Value of 100 I. And although he was com- 
pell'd by the Award to make the Releaſe, yet it was his own Act to 
ſubmit to the Arbitration, and it ſhall be a Devaſtavit in him for 30 J. 


But where an Executor hath a Bond in his 
Hangs, this is noAſſets in his Hands, until the Money 
be recovered, becauſe it is but a Choſe in Action; but 
if the Executor releaſes the Debt, though without 
any Conſideration, he hath made this Aſſets ig his 
Hands. Dal. 89. pl. 4. 3 Leon. Caſe 77. 

There an Executor dies before Probate of the 
Will, the Ecclefiaſtical Court will grant Admini- 
ſtration u Teſtamento annexo, and not Admini- 


A Bond is no Aſſets, 
till the Money received. 

Till then it is but a 
Choſe in Action. 

A Releaſe of a Debr 
without Conſideration is 
a Oc vaſtavit. 


How Adminiftration 
to be granted, where an 
Exccutor dies before 
Probate. 


ſtration de bonis non, though the Executor had ad- 


miniſtred ſome Part. | : 
Erecutozs of Executors ſhall have Actions 
of Debt, Account, and of Goods of the firſt Teſta- 


tor's carried away, and ſhall have Execution of 


Statutes and Recognizances as the firſt Teſtator, if 
living, ſhould have had. And alſo they ſhall an- 


Executors of Execu- 
tors ſhall have the Bene- 
fit and Charge of the 
Goods of the fii ſt Fefta- 
tor. 


25 E. 3. cap. 5. 


ſwer to others of as much as they have recovered of the firſt Teſtator's 
Goods, as the firſt Executor ſhould do if he were living. 


Fonnerly, if an Executor had waſted Goods, and 
left an Executor, and died leaving Aſſets, his Exe» 
cutor ſhould not be chargeable, becauſe it is a. per- 
ſonal Tort. 2 Lev. 110. But this is now alter'd by a 
Statute made 4 & 5 V. G. M. cap. 24. ſe@. 12. 

It a Sci. Fa. be brought againſt an Executor, to 
ſhew Cauſe why he ſhould not pay a Debt unto 
the Plaintiff recovered againſt the Teſtator; the 
Executor cannot plead Fully adminiſtred generally, 


Executor of an Execu- 
tor {hall not be charged 
with a Devaſtavit. 

4 & 5 NM. & P. cap. 
24. Decr, 12. 


How an Executor muſt 
plead to a Sci. Fa. upon 
a Judgment of his Teſta- 
col. 


but he muſt plead it ſpecially ; which ſee in Title Plene Adminiſtravit. 
Alſo a Judgment cannot be anſwered by pleading another Judgment. 


Co. Eliz. 575. pl. 21. 
7 G 


An 


FS - 
What an Executor 


muſt do, when ſued by 
ſeveral Creditors. 


Executo2. - 
An Executor was ſued by ſeveral Creditors, and 
he ' pleads Plee Adminiſtravit to all at the fame 
time, and that he hath not Aſſets, preter to pay one 


or two; and now he moved for Relief. Curia. We cannot give i 
for he hath made himſelf liable to all the Debts : But he ſhould have 
pleaded ſpecially to one Creditor, ſhewing what Aſſets he had; or 
elſe to have paid him, and pleaded Fully adminiſtred. 1 ad 


How Executors ſhall 
pltau Judgments. 


Statutes, Recognizances and Judgments : And how to be 


In what Caſes, and how Judgments ſhall be 
pleaded by Execntors, and the Pleas and Replica. 
tions good. 8 Rep. 132, 133. How to plead Bonds, 
replied to, 


9 Rep. 109. 4. See Show. Rep. 290. | 


A Statute and judg- 
ment pleaded to an Exe- 


The Plaintiff replies, 
T hat it was for Perform- 
ance of Covenants. 


How if is, where for 
Pertormance of Cove- 


nants, and where for 
Payment of Money. 


How 2 Statute muft 
be pleaded. 


A Recognizance far 
Performance of Cove- 
ants not broken. 


to ſay that it was 
broken. 2 Leon. 265. Cro. Jac. 102. pl. 34. 


Fayment of D-bts up- 
on Bcnd before Statuie 
broken, is good. 


No Priority in Debts 
upon Record, but only 
in the King's Caſe: 


Plene Adminiſtravit an- 
te notitiam, no Plea to a 
Sci. Hi. upon a Jud; ment. 


for they at their P 


Debt againſt an Executor who pleads a Statute, 
aud Judgment not ſatisfied. The Plaintiff replies, 
and ſays, That there was a Defeazance to the Sta- 
tute, and that it was not forfeited, and that the 
Defendant had ſufficient to ſatisſie all: And upon a 
Demurrer adjudged, That if it had been a Statute 
only for the Performance of Covenants, which 
perhaps may never be broken; it ſhall be no Plea. 
But where it is for Payment of Money at a certain 
Day, and is allowable before Debts upon Bond, it 
is a good Plea. Cro. Car. 362. pl. 4. 363. | 

Note, Exception was taken to the pleading of 
the Statute, it not being ſaid, Per ſcriptum ſuum ob- 


| ligatorium, nor, ſecundum formam Statuti, &c. and 


held to be naught. Cro. Car. 363, 209. 

The Executor pleads, That the Teſtator was 
bound in a Recognizance of ſo much Money, and 
that he had not Aſſets ultra. It is a good Replication 
for Performance of Covenants, and that none were 

If an Executor pay Debts upon Bond before a 
Statute broken, and afterwards the Statute is bro- 
ken, Payment of the Debt upon the Bond is a good 


Plea againſt the Statute. Cro. Fac. 9. | 
There is not any Priority in Debt upon Record, 
unleſs only in the Caſe of the King, which is to 
be firſt paid. Cro. El. 575. pl. 20. 
Sci. Fa. againſt Executors upon a Judgment of 
the Teſtator ; they plead Fully adminiſtred, by pay- 
ing Debts upon Bonds ante notitiam It is no Pleas 


eril ought to take Notice of Debts upon Record and 


ſatisfie them; and though the Recovery were in another County than 
that where thTe ſtator lived, it is not material. Cro. EL 793. 


. Where it is a good 
Plea in an Action upon 


a Bond. 


But where an Action is brought againſt Execu- 
tors in another County than where they live, and 
they not knowing thereof, pay Debts upon Speci- 
alties, it is good. Ibid, cy 


In 


Executoꝛ. 

An Executor pleaded two Judgments againſt the 
Teſtator, and that he had but 5 J. Aſſets one of 
the Judgments was ill pleaded: And the Plaintiff 
demurs. Curia. The Defendant hath concluded up- 
on both the Judgments : And if one is 11] pleaded, 


the whole is naught. Mich. 6 V. Rot. 132. B. R. 
Two Executors ſued by Original in the Com- 


mon Pleas upon an Aſſumpſit of the Teſtator; one 
of them appears upon the Original, and pleads 
judgments; and upon the Trial a Verdict was 
found againſt him; and the judgment was entred 
againſt > 
Colts: And held, That although the Defendant did 
not come in by Summons, as in Debt, yet it was 


th the Executors for the Damages and be 


f 

Where the Defendant 
concludes his Plea upon 
pleading of two Judg- 
ments, and one is naught, 
the Whole Plea is naught. 


Two Executors ſued 
by Original in Caſe; 
one appcats, and pleads 
Judgments; and a Ver- 
dict againft him. 


How the judgment to 


9 E. 3. tap. 3. 


within the Statute of 9 E. 3. cap. 3. Dyer 210. See for this a Caſe at 


large, that ſays, that it is not within the Statute. Co. 


CUhere there are two Executors, one of them 
ſhall not be charged with a Devaſtavit made by his 
Companion; for the Act of one ſhall charge the 
other no farther than the Goods of the Teſtator in 
his Hands amount to 
El. 318. pl. 5. | 

An Executor 
upon an Eſcape upon a Judgment recovered b 
himſelf; it muſt be in the Detinet, and it ſhall be 
Aﬀets. Cro. EL 327. * 

The Obligor makes the Obligee his Executor, 

and the Executor brings Debt upon his Bond 
againſt the Heir of the Obligor : And held, that the 
Action well lies. Trin. 36 Car. 2. in B. R. 
The Obligee made the Obligor his Executor; 
and there being ſufficient Aſſets left to pay all the 
Legacies, the Money due by the Executor to the 
Teſtator was decreed to be paid to the Reſiduary 
Legatee, and not to be extinguiſhed. Chanc. Rep. 
was a Reſiduary Legatee. 8 

Ik the Obligee makes the Obligor his Executor, 
this being the Obligee's own Act, is a Releaſe in 
Law of the Debt. 8 Rep. 136. 4. But it ſhall be 
Aſſets in his Hands. Co. Litt. 264. b. 15 

A Feme Executrix takes a Debtor to Husband; 
this is no Releaſe in Law, becauſe it is ia Auter 
Droit. 8 Rep. 136. 4. 


brings an Eſcape againſt a Sheriff 


Car. 564. pl. 9. 


The Devaſtavit of one 


Executor ſhall not charge 
the other. 


but not to charge him of his own Goods. Cro; 


An Eſcape againſt 4 
Sheriff muſt be in the 
Det inet. 


Obligor makes Obligee 
his Executor, the Execu- 
tor brings Debt againſt 
the Heir. 


The Dehtee makes the 
Debtor his Executor; 
where it is noExtinguiſli- 
ment. 


292. Note, there 
Obligor made Execu- 


for, is an Extingu.th- 
ment. 


Feme Executrix mar- 
ries a Debtor. 


A Feme Executrix takes an Obligor to Husband, who died; this 
was no Releaſe in Law. 165d. See Title Suſpenſion. 


du Executor. releaſes all Actions, Suits and De- 
mands ; this extends only to Demands in his own 
Right, aud not to ſuch as he hath as Executor. 


Show. Rep. 153, 153. 


How an Executor's 
Releaſe ſhall be cons 
ſtrue l. | 


An 
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Executor may ſue for 
Goods before Foſſeſſion. 


A Grant of omni bong 


. 


ſaa by an Executor, what 


paſſes by it. ö 


By a Grant of tetan 
jus titalum & intereſſe in 
ſuch a Leaſe which his 
Wife hid as Exccutrix, 
what ſhall paſs. 


Erecuto2.. | 
In Executor may (ge for Goods before, he hath 
Polleſhon of them. & Rep. 1% . 
An Executor grants omnia bona ſua ; ſome are of 
Opinion that the Goods which he hath as Executor 
ſhall paſs, Ney 106. Others of a contrary Opinion. 


4 Leon, Caſe 70. But Cro. Car. 345. that they paſs 


by 1 4 Will. e 1 
A Man fled" of a Leaſe of Tithes in the 


Right of his Wife who was Executrix to her 
former Husband, grants tetum jus titulum &. intere 

ſuum de & in decimis pred. And held, That the Grant 
was good, and that the Leaſe he had of the Tithes 


in the Right of his Wife paſſed thereby. Cro. Jac. 318. pl. 1. 


A Judgment reco- 
vered as Adminiftrator 
of F. S the Defendant 
being in Execution eſca- 
ped, and bring Eſcape 
as Executor of J. 8 and 
naught. 


Executor anſwerable 
for the King's Money 
received by his Teftator. 


Debt upon a Judg- 
ment, and counts in the 
Detinet, but -not as Exe- 
cutor. 


How it ſhall be in- 
tended. 


An Executor pays no 
Cofts upon a Judgment 
affirmed, 


A Pan recovers a Judgment as Adminiſtrator to 
J. S. and had the Defendant in Execution, who 
eſcaped; and brings an Eſcape againſt the Sheriff 
as Executor of J. S. And adjudged to be naught. 
Cro. Fac. 394. pl. 6. | 


An Executor ſhall be anſwerable for the King's 
Money received by his Teſtator. 11 Rep. Hom 8, 
to 93. Wo 1 

Debt upon a judgment recovered by the Plain- 
tiff, and counts in the Det inet, but not as Execu- 
tor; but ſays, that it was in retardationem fidelis 
executions teſtamenti. Curia. It ſhall be intended 
that the Plaintiff recovered as Executor: And Judg- 
ment was given for the Plaintiff. e 


A Judgment is recovered againſt an Execut or, 8 


upon which he brings his Wrir of Error, and the 
Judgment is affirmed, yet he ſhall not pay an 
6M. 


Coſts ; becauſe he is Executor, and it is in Auter Droit. Mich. 5 


He ſhall not put in 
Bail upon a Writ of Er- 
ror. 

An Executor de ſon 
Tort, who. 


Where an Execntor 
de ſon Tort, and alſo a 
rightful Executor. 


An Executor brings a Writ of Error, he ſhall not 
put in Bail. Cauſa que ſupra. 
here a Man dies inteſtate, and a Stranger 
takes the Goods, and uſes or ſells them, he makes 
himſelf Executor de ſor Tort. 5 Rep. 33. 6. 

here the Defendant takes Goods before the 
Executor proves the Will, he may be charged as 
Executor de ſox Tort ; for the rightful Executor ſhall 


be chargeable no further than comes to his Hands. 5 Rep. 34. 4. 


An Executor de ſon 
Tort cannot retain to ſa. 
tisfie his own Debt. 


Where he ſhall be 
Charged as Executor de 
ſon Tort, and where not. 


fatisfie himſelf his- own Debt. 


An Executor de ſox Tort cannot retain Goods to 
Cro. Eliz, 631. 
5 Rep. 31, 32. x Roll. 603. Chanc. Rep. 33. but 
ſhall be allowed all Payments made to any but him- 
ſelf. Ibid. * 
_ Where a Perſon gets the Goods of the Inteſtate 
into his Hands; he is chargeable for them as Execu- 
tor de ſon Tort, until he gives Satisfaction for them 
to the true Adminiſtrator, or elſe ſatisfies for the 
true 


Exctutd}. 

true Debt of the Iiiteſtate to the Value Co. EIB g. 

pl. 10. 89. He ſhall be ſued for r 88 well as 

a rightful Executor. Noy 13. ene 
* »-24 * an Executor 4 Jon Tor of Term 


The i — e of 5 
in their own Wrong, ſhall bs liable to pay the 
Debts of the Teſtator, in the ſame Manner as their 
Teſtator or Inteſtate would have been if they had 
been living; per Stat. 30 Car. 2. cap. 7. 2 Let. 110. 


"Fe 41. Enz. c. 8. 
e ſhall be ſued Mt 
Legacies. | 


Execntor de ſon Tirt 
of a Term. | 


How far Executors and 
Adminiftrators of Exe- 
cutors de jon Tori (hall be 
chargeable. 


zo Cat. 2. tap. :% 


Note, This Act is made renn by an AQ made 4% 5 WW. & M. 


cap. 24. ſeck. 12 

Alſo: all and every n arid Executors: Ad- 
miniſtrator or Adminiſtrators, of ſuch Executor of 
Adminiſtrator de jure, who ſhall waſte or convert 
to his own Uſe, Goods, Chattels or Eſtate, of his 
Teſtator or Inteſtate, ſhall from henceforth be lia- 
ble and chargeable" in the ſame Manner as his or 
their Teſtator or Inteſtate ſhould or might have 
been ; per Stat. 18. 5H. . thp. 24. ſed. 12. See 
Stat, 30 Car. 2. cab. 7. F 

An Infant -was-made Executor, and the Ordinary 
committed Adminiſtration to another durante mi- 
nori etate of the Executor; this ceaſes at his Age of 
ſeventeen Vears: But where Adminiſtration is grant- 
ed dur ante minori ætate to one who is not an Exe- 
cutor, it ceaſes not till the Party 
An Executor ſhall not be compellable to account 
in the Spiritual Court as an om N d is. 

Noy 28. 1 
An Executor may have Debt for a Rel ief by the 
Common Law. Ney 43, 44. 

By a Statute made 48 5 W E M. cap. 20. For 
decketting 7 Jagt, len ſee in Title Judg- 
ment, it is enacted, That no judgment not doc- 
ketted as that Act ditects, (hall affect any Purcha- 


Executors and Admi- 
niftrators of Execucors 
or Adminiftrators, who 
ſhall waſte ſhall be lia- 
ble as his Teſtator oc In- 
tcſtate was. 


4 & 5 N. & Y. Is 
Sed, 12. 


When Adminiſtration 


durante minori atate of ag 


Executor ceaſes, . and 
when of an Adminiftra: 
tor only. 


- 


is of full Age. 5 Mod. 393. 


Not compellable to 
account in the Spiritual 
Court. 


Ma have Debt for a 
Relief. 


No ** if not 
docketted, ſhall affect an 
Executor. 

4 & 5 Cal. & P. cap. 20. 


ſor or Mortgagee, or have any Preference againſt Heirs, Executors or 


Adminiſtrators, in the e of their Anceſtors or Inteſtates 


Eſtate. Gait 
An Executor brings an Action againſt a Sheriff 
for a falſe. Return of a Fi. Fa. in the Teſtator's 
Life-time, and ſets forth, That he returned leſs 
than he had levied. © And after a Verdict it was 
moved, that it was a Tort, and moritur cum perſona. 
And that it is not within the Statute, De rz aſ- 
portatis in vita teſftatoris ; but ad judged, That the 
352 well lay. alan, one 0. 


d. 
7 H 


Paſeb. 5 


An Action lies for an 
Executor againſt a She- 
riff for the falſe Return 
of a H. Fa. 


Statute de Jovi oſpar- 
fans, 


An Executor ſhall have 11 well maintain an N 
ag 3 Trover| for the Goods converted in the Life 75 


time. _ _ the | ” of the Statute of 4 
*. — Gro. 
Executo2s Wal have an Action of Treſpaſs for 


Executors ſhall have 


Treſpaſs for 2 Wrong 2 Wrong done to their Teſtators, and 
00 42" their. Damages in like Manner as they, whoſe Exe. 


cutors they be, ſhould have done if they were 
alive. So alſo hey Adminiſtrator by the Equity of this ute, 


Co. EL. 384. pl. 7. 9 
a Pan brings Debt apen a Bond as Executor, 
n the Defendant in Bar, That the Teſtator 
outlawed, naught. was outlawed, and fo the he Debt was forfeited to 
the King, The Plea was held to be naught, and 
the Plaintiff bad his Judgment. 7 N. 
How a Bond not due, =iffiqmpſit againſt an Executor who pleads a Bond 


3 * not due: — to be pleaded, and how to reply 
Where and how one "Tf 1 2 where the Action is by Bill, 


Plaintiff's Executor may 
ſummon and ſever ano- 


one of the Plaintiff's Executors make Default, the 
ther: —_ Plaintiff ſhall give him a Rule to come in 
4 with him, or be ſevered ; and if he ſhall 
make Default, be ſhall fevered, and the other Plaintiff may ſue 
ſolely. But if the Attion be by Origin al, then there muſt go out a 
Writ of Summons and Severance. See Tie Dummons and Severance. 
pom an Executor ſhall aſſent to a Deviſe of a 
How an Executor ſhall | 
aſſent to a Deviſe. Term. 1 Lev. 25. 
Jf an Executor enters generally he ſhall hold 
malt be an Cxecutor the Term as Executor and not as Deviſee. March 136. 
where as Deviſee. Cro. El. 347. pl. 19. 
| There an Executor ſhall have a Term as Exe- 
Where as Executor, cutor, and where as . See Title Eleſtion. 


—— cc El. 347. pl. 1 368. 
An Executor of n {There = A 0 J. S. adminiſters ao 
im 


Execator may refuſe to dies, and His Executor, before be takes upon 
Renee and ant to be Execution of the Will, refuſes before the Ordinary 
Executor to the other. to be Executor 10 J. S. or to adminiſter his Goods: 
And held, That he might well aſſent to be Executor 
to the one Teſtator, and refuſe the other. Gro. Jar. 614. pl. 4. 
oa en . here a Man hath a Term as Executor, he m 
a Term, but canno! de. Brant it away as he ipleaſes; but a Deviſe of it is 
viſe it void, atid it ſhall 
ſees. '2.Plow. 325. b. 346. 
An Adminiftrator d Motte, by the Statute'of 17 Car. 2. cap. 9. it is 


on non, May Wn 2 enacted, That where Judgment after 2 Verdi& 
after Verdi _—_— ſhall be had by or in the Name of any Executor 


by an Executor or Ad- Or Adminiſtratos, that in ſuch Caſe an Admini- 
rr ſtrator De boni non inay ſue forth a Si. Fa. and 


7 Gar. 2. car. 3. tate Execution upon ſuch Judgment. A, This 
tatut 


nes 


to the Executors of the Devi- 


Erecuto? 


' Statute doth not extend to Judgments 
only to Judgments after Verdicts. 

No Action ſhall be bro againſt an Excentor 
to anſwer Damages out of his own Eftate, unleſs 

there be fome ror endure, or Note thereof in 
Writing, and figned by the to be charged 
therewith, or ſome other Perſon by him lawfully 
red. Statute of Fraud. and Perjuries 


othing can be a Debt in the Executor which 
was not a Debt in the Teſtator ; and if a Man co- 
venants that his Executors ſhall pay 101. no Acti- 
on lies againſt them for it. Gro. El. 232. pl. 2. 

Adjudged, That an Action lies againſt an Executor 
upon a meer collateral Promiſe made and broken 
by the Teſtator. Co. Fac. 663. 


A Men makes his Will and dies; the Ordina 
grants Adminiſtration before the Will is 
The Adminiſtrator ſells the Goods. Then the Exe- 
cutor proves the Will, and brings Detizze againſt 
the Vendee, and had Judgment. x Ploy. from 276. 
to 289. 4. See Title Mills. ä 

Erecutozs may execute, and be ſued, or releaſe, 
or ſell, before Probate ; but cannot ſue before Pro- 
becauſe the Probate muſt be brought into 
before the Deſendant is bound to plead. 
28. 9 Rep. 38. . 31.05 12 
Judgment in Debt in a Court of Record is 
preferable by an Executor in pleading beſore a Sta- 
tate or Recognizance. 4 Rep. 59. b. 60. 4. 5 Rep. 
28, 29. 1 Leon. Caſe 474. 3 Leon. Caſe 364. Cro. El. 
822. pl. 20. | 

The Teſtator and one of his Executors ac- 
knowledged a Statute ; Debt upon Bond is brought 
againſt the Executors, who plead this Statute : And 
held that this Statute being joint and fevers}, he 
may ſue either the Survivor or the Executors of 
the deceas d. 1 Mod. 195. | 

CUhere two Judgments are given agamſt an 
Executor, the Judgment which was firſt given, 
ſhall be firſt executed; but if two Judgments are 
had againſt the Teſtator, he who firſt ſues Execu- 


p47 


Confeſſion or Ni! dicie, but 


es, 29 Cor. 


379 


bd * an . r 
may C out 
his own bw C 


29 Car, 2. t. 3. 


2. cap. 3; 


Where Teſtatar 
is not RY the Exe- 
cutor is not. 


An Action lies again 
an Executor upon à col - 
lateral Promiſe made 
and broken by the Teſta- 
tor, j 


A Man makes his Win 
and digs, Adminiſtratias 
is granted. The Admi- 


ftrator ſells the Goods. 
Then the . Exccutot 


proves the Will, 


What Executors may 
do before Probate, 


Bid. 209. b. 281. 


A Judgment may be 
pleaded by an Executor, 
againſt a Statute or Re- 
cognance. | 


Where a Matter zs 


joint and ſeveral, either 


che Executars of the 
qeceaſed. or the Survi- 
vor may be ſued. 


How Judgments againſt 
an Executor, and how 
Judgments againſt the 
eſtator.ſhall be ſatisfied 


tion againſt the Executor, ſhall be firſt ſatisfied. 3 Loon. Caſe 364. be- 


- 


cauſe they are Things of an equal Nature. , 

A Ban makes his Will, and makes an Executor, 
and gives 101. for Mourning; nay, he doth not 
give him any Legacy, nor make any Diſpoſition 


What ſhall become of 
the Reſidue undiſpoſed 
of. 


of the Reſidue of his perſonal Eſtate after Debts and Legacies paid and 
diſcharged. This Reſidue ſhall not go to the Executor, but ſhall be 


diſtributed amongſt the Relations of the Teſtator, by an Adminiſtra- 


tion 


kong tojh< made for that Purpoſe;rGroy's Caſe upon a Appeal 4 Auna 


Reginæ. 
r 


—_— 
Executor gives 
Bond to pay the Teſta- 


tor's Debt, it is a g 
Adminiſtration. ; | 


Where a Rent is gran- 
ted for ſo many Tears, 
if A. B. ſhall v e ſo long, 
the ,Executor can have 
only Debt for it, and can- 
not diftrein by 

3 D. 8. cap. 37. 

ich extends only to 
Aastes for Life or Inhe- 


ritances. 


After Legacies paid, 
Debts appear, the Le- 
gatees ſhall refund, 


I "37 149 


An Executor not 
bound to pay Legacies 
ſans Security to refund. 


Where a Promiſe to 
tye the Executor, where 
the Teftator was not 
| bound, is good. 


Not fo in caſe of an 
Heir, if the Heir him- 
ſelf. de not bound. 


Executor may by a Blu 


n — Bond for paymeut of the 
Debt of the Teſtator; this is a good Adminiſtration 


ood w” 45 1 Lean. 112. Se See Title Plene ande. 


FR i; Toles 13 wa 7 

- here a Reck Shangerd ua ganted — the Teſta: 
tor for an hundted Years, if he ſhould/live ſo Jong, 
the Executors cannot diſtrein and avow for this 


Rent by the Statute of za H. 8. cp. g7. for that 


extends only to thoſe who have Eſtates for Life or 


Inheritance, where before the Executors had no 
Remedy; due they a bring Den. Cro. Car. 


471. . 4. 

The Executor 1 
and afterwards pear of which he had no 
Notice, but was rents fe forced to pay them; the 
force the n to refund. Chanc. N. 136, 


An Executot i is not bound to pa pay a : Legacy with. 
out entity to refund. 1 and 149, wes 


s out the Aſſets in Legacies, 7 


It was moved in Arreſt of judg ment, that a pro- 
miſe to pay the Executor, when. iche Teſtator was 
not bound, is not good, no more than a Man can 
bind his Executor with a Bond when himſelf was ne- 
ver bound; which was agreed to be Law: But it was 
ſaid that the Teſtator may bind the Executor where- 
to himſelf is not bound; for it is only the Goods of 


the Teſtator which are bound, which he may well bind. Co. Fac. 


570. pl. 10. 


An Executor ſhall — 
be charged de bonis pr 
priis, but only oi 1 


be charged de boni, proprizs, 
pleads the falſe Plea of ne unque Executor, which 


an Executor ſhall not by any AR or falſe Plea 
but only where he 


pleadsne wnques Executor. utterly ouſts him from the Benefit of the Will. Cre. 


Jar. 447. pl. 15. 448. 
Not upon a wilful * Nay, upon a Covenant of the Teſtator's wilful- 


Breach of Covenant. ly broken by himſelf, it ſhall not be de bonis pro- 
"_- Cro. * 671. pl. 3. Ane we 


4 


- Executozy 


pete a particular ' Eſtate is "limited, 


and the Inheritance paſſes out of the 
Donor: This 


mainder. Plom. Com. 25. 4. But if 


Where a contingent 
Remainder, and where 


is a contingent Re- an executory Deviſe. 


the be keeby 2 Deviſe be veſted i in any Perſon, and to be veſted in ano- 


ther upon a Contingency 

CUhere a Conti 
on an Eſtate of Foo 
mainder : This 


cy is limited to depend up- 
old. capable to ſupport a Re- 
ſhall not be conſtrued to be an exe- 


Ibis is an executory Deviſe. Rayw. 28. 


What ſhall not be an 
executory Derile. 


cutory Deviſe, but a contingent; Remainder only. 1 Sund. 3 388. 


| No contingent executory Eſtate can be touch'd 
'by a ret for that bars only where there is a 
| Hlivit in Law, as him in Remainder or Rever- 

ſion. Carter 


he doth not claim as Heir by Diſcent, but only as 
a Purchaſer. Mich. 9 W. Lloyd and Carew. 


In all Caſes X. executory Deviſes the Eſtates 


diſcend until the Contingencies happen: As in a 
Deviſe to 4. fix Months after the Deceaſe of the 
Deviſor, this Land diſcends in the mean time. 
T 7 * 798. 


Man poſſeſſed of a Term of a thouſand Years, 
deviſes it to B. for Life, the Remainder to C. ; 

C. living B. deviſes to D. and dies; then B. dies; 
the Deviſe to C. in the Remainder is good by way 
of executory Deviſe, but the Deviſe by C. to D. is 


53. Neither ſhall it bar the Heir where 


A Recovery cannot 
touch a contingent exe- 
cutory Eftate : 


Nor bar an Heir by a 
Purchaſe. 


In executory Deviſes, 
the Eftates diſcend till 
the Contingency bap- 


Pens. 


Deviſe of a Term for 
Life, Remainder to ano- 
ther, this Remainder is 
good by way of execu- 
tory Deviſe. 


void, being only a Poſſibility at the rien of the Deviſe. March 136, 


137. 
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Exchange. 


ſ 
| ? by v9 f wo 
wy 8 - | " p 
II. 13 
3 N 2 - F of * 
F i OR Aer. | 


Echange is where a Man is ſetſed of tertain 


Exchange, what. Lands, andanother Pan ts ſeiſed of other 
1 Deed indented erchan 
ir Latids, | that each "x 4 hr 


bis is an 


e 
- other's Lands ſs N. n Fee, Fee-Tatl, 0? for Life 
= and it is good without Livery. Lit. Seck 6 * 


The Import of the In ex Exchange . the Word "_ im- 
Word Exeambium. ports in ob tacitly 2' Condition and a * 
ranty; the one to give Re- entry, the other Von 
cher and — Aiſo the ſame Law is of a Pattition. p24 Bo: 121. 

. JE a Man gives three Acres in Pe for 

K — * iven in three other Acres, and one Acre 1 evitted, here 

all the Exchange is 5 defeated; and he who gives the 

three Acres in Exchange, may enter = into his own Land: And 
the ſame Law of a Partition. Bid 121.5 

Mhen the entire Eſtate in Part is vided, all 


When Part is eviſted 
n the Exchange is defeated : So when but Part of the 
the FIBn 9.00 Eſtate is evicted in all the Land, or in Part, by 


this the whole Eſtate may be defeated by Force of the Condition in 
Law. 4 Rep. 122. b. Co. Bl. 902. pl. 6. 903. | 
5 An Exchange of ands muſt be execute b En- 
How to be execute try z for if one dies before the Entry, the Exchange 
is void: For the Heir cannot take as a Purchaſer; 


becauſe he was named only to take by way of Limitation of Eſtate, 
in courſe of Diſcent. 2 itt. 50. b. . of 

There needs no Tranſmutation of Poſſeſſion ; 
A Releaſe of one Thins and therefore a Releaſe of Rent or Eftovers, or 


in Exchange for another. Right to Land, in Exchange for Land, is good. 


| Co. Litt. 50. b. 
\ A Poſition ay 2 Ik he in Reverſion exchanges his Eſtate for a 
2 n RY good. Cro. El. 902. pl. 6. Moor, Caſe 
909. 
Where Part of the Mhere Part of one Parcener's Eſtate is evicted 


Parceners Eſtate is evict- 
el for Life, defeats the for Life, that ſhall defeat the entire Partition, which 


Partition. is like the Caſe of an Exchange. Bid. 902. 
Unequal Value or QJnequal Value or Quantity in one more than in 


— ILL = the other, ſhall not impeach an Exchange, but un- 


unequal Eſtate ſhall. equal Eſtate ſhall. Lid. 909. 
4 | Exem⸗ 


Eremplicatzon. 
Femplification is when a Man will have 


. E 021 16 5 


appears. 


92D waitten out and exem- Excniplification, what: 
iS 1 7 5 it remains, 


OM Foe 2gs 


el . as 


Dne Ger S P Patent unde th Great 4 Legers Patents Bll 
0 


Seal in he may Bill, nſwer and the n 
pe rare 4 N Wk other 8. why” of the Gon ie 
ceedings there; and allo any Record or Judgment ie my be 20 
in any of the Courts at We are. under the Pro- Evidence. 
fo Seal of ach Our 3 and be ch an 192 nc 

on is authentick, ma given in enge to a Jury upon 4 

rial, 23 Mais 165 1. 5. WH Without Afﬀidavit that ene Proceedings 
thus exemplified are mined | the Original 

Rule made, or rit filet is mon 
Pleas, or in any other Court at Min) er. 
be exem plißed! in that Court where > Rinks fo 


6 or Fed. By Pinſent Prodhononary, bunk be Court there, 16 51. 
a 11 Neither an Exempli- 


So likewiſe may a Rule 
al of Court, or a Writ 
filed. 


Neither an Exemplification por 2 07 n 


able at the Common Law, beca 174 85 es F adable at 9 
the Tenor of the larollivent and but are made 
Record i is not Ir bat now b A ue bee by the . 


of 6 R. 2. cap. 4. ; E.6. and 13 Eliz. they are 6 K. 2. cap: 4. 
pleadable. 5 Rep. 5 . ; MG 


That every Patentee, their Heirs 1 Succeſ- An Exemplifications of 
ſors, and all Perſons claiming under them, of a al Padre 3 
Lands, Ge. granted hy Letfers Patents „ be pleaded as well as if 
E. 6. Queen Mary, or the now Queen, ma) ure 1 9 
the ſame to be exempliſied, which ohm — 44 

or Conſtat under the Great Seal of Great Britain of 3&4 6. 6. 125. 4 
the Inrollment of the Letters Patents, or ſo much 

thereof as ſhall ſerve for the Parties Title, ſhall be allowed to come 
2 Title in all Declarations, Avowries, Bars, or other Pleadings wha 
ſoever, as if the Letters Patents were pleaded and ſhewed forth. 


Exigent. 


Bn Aal is a 1 "a 4 
5 \ ue alta the” Otfeavant l 8 252 not 
pelt | * 

Exigent agalüſt two, 


* ul: 2 0 15 
An Ex igent t ainl whichis returned. i in theſe 
. . —.— = /ord ds, mon C 1 vt, 15 the Words nec aliquis 


An Exigent, what. A 


- 


omitted, is erroneous 3 Coryae COapartit . 1s erroneous,” Md muſt 0 
and ab7. reverſed. 21 Car. B. R . 8 of the two 

©. © appear upon the Exigevt, he that appears oug 1 

TK to be ** and ſo the Return is uncertain; 3. for it cannot be 

own which of the Partics did not appear, dor con e which 

of them is outlawed. Ex 9 Wes 


1 dah wwe t comme ror. e ng Ks Outlawries 
for reverſing of Outlaw- in Crown- khce, 1s -YPO the Return of the 
ries. be 4d, Com, meu ROY, 20 Martis anno, &c. apud, 

CCC. - o Com. eo, and doth. not ſay 23 pro Com. 

for it may be Held for the only 1 not in the County 
Upon ling ont of an Exigent in Fa criminal 
_— 3 Matters before ion, there ſhall be a Procla- 
maſt be delivered three mation with the ſame Teſte and Return delivered 


Months before the” Re- 5 a Ir three Mn Wehre the . my 


turn. 


Stat. a bac. F . 18 4 1 
tap. 22 72 5 N 1 
4 | * 
wy . ; ir: I F : « 8 $4 3 ö n 7 * 
: dp lit bag £5.54 Ju 
Expoſition, 
| £2. LN 1! | 45 . "73 + | 
18 | a PE | | 
EY „ | | 34 | 
3 n 
ee, e 
0 r Vlee. 
62s, 


"ADELE we the Be. ; 
poſition of 2 A... *. N of Deeds the Words ſhall al 


3 Firſt, 


A, DL awww oo Vw 


„ CANS tw ot. 


1 7X ö E * 
} wits 4 by. PAS. 


8 2 5 . N 
*& #7 $53 +4 Tl i on 


113 8 | * 918 Wis eee YONWR £11 in) of 
- Firſt, Ateowing to the Intent of the Parties, and not otherwifſe. 


4 


R . 


Secondly} Chat rhe Deed ſhall never be void, when the Words 


can be applied to any 


Intent. 8. Fer AA 


© Thirdly,” Thar che Words'ſhall: be taken maſt beneficially for the 


Perſon who takes by them. 1 Plow; 160. b. 161. 


It is a Rule in the Expoſition” of Grants, That 
they ſhall always be taken moſt ſtrongly againſt the 
Grantor. Carter 104, A 7 | 


The beſt Expoſition of the Statute-Law is to be 

had by conſulting with the Makers of them, and 
ha they did in their Time interpret them. Hill. | 
23 Car. 1. B. R. For they knew beſt for what Ends they made the 


Statutes: And contemporaria legis expoſitio eſt opti ma. 
CUomnds that are inſenſible ought to be rejected: 
So alſo Words of known Signification ſo placed in 
a Deed, that they make it repugnant and ſenſeleſs, 
are to be rejected equally with Words of no Signi- 
fication. Vaugh. 176. ? | L E . 


hat appears not to be, muſt be taken in Law 


to be as if it were not. 165d. 169. 


Particular Words put after general Words ſhall 
qualifie them. 2 Lev. 25. | 
The Office of an Innuendo is certainly to decypher 
the ſame Perſon who was incertainly named before. 
4 Rep. 17. b. 5 Mod. 344. 


Pro, when it ſignifies a full and compleat Satiſ- 


faction. and when it ſigniſies a Condition. 4 Rep. 88. 
In ſome Caſes the Word pro hath the Force of a 
Condition, where the Thing granted is executory, 


Grantor. 


| 17 to be taken 
moſt ſtrong'y againſt the 


Statutes beſt expound»: 


ed by conſulting with 


the Makers of them. 


* 


33 Words are 
to be rejected. 


So likewiſe Words miſ- 
placed, ſo as to make 
the Deed repugnant and 
ſenſeleſs. 


What” appears not fo 
be, muſt be taken as if 
it were not. 

Particular Words. 

General Words. 


An Innuendo, what. 


Pro, when Satisfa&tion, 
when a Condition. 


When the Thing gran. 
ted is executory. 


and the Conſideration of the Grant is a Service or AT» 
ſome other Thing, for which there is no other Remedy but the ſtop- 
ping of the Thing granted. An Annuity is granted pro conſilio, &c. 
The Condition is not precedent, and need not to be averr'd to be 
rformed when the Annuity is demanded. Hob. 41. 
The Words . »ſually letten (hall be intended of 
Lands twice or more times letten. Ibid. 33; | 
The Word videlicet in a Deed is put to expound | Videlicer. 
or make plain the Premiſſes of the Deed in which it is put, and not 
to deſtroy it, or make it ambiguous; and therefore that which it 
brings in, ought not to be contrary ,to it; for if it be, the videlicet 1s 
void. Paſch. 23 Car. B. R.And the Deed ſhall be taken as if it were left 
Out. Wa 8 | | N 1.903 39; . . 
Ik all the Words of a Deed cannot ſtahd together 1 7 
without Abſurdity, the Law will make fuch an fusdier, the Liw will 
Expoſition of them, that the whole Deed may be _xponnd 5 hom. 39s 
good in Law. Paſth. 24 Car. B. R. Becauſe the W V9 731 be 8000+ 


Ucually letten. 


Senſe of the Parties to the Deed is collected out of 


the whole Deed ; ut res magic valeat quam pereat: 


586 Expoſition. 
The ſecond Sentence hen there are two Sentences in a Deed, the 
ſhall explain the fr. ſecond may well explain the firſt 3 for ex precedent;- 
bus & conſequentibus eſt optima interpretatio. 1 Roll. 
Rep. 375» 376. 5 . 
Two Grounds to be ſe two Grounds are to be obſerved in the 
CNET 12 Expoſition of Deeds. | 
7. I the ſecond Part contradicts the firſt, the ſecond Part ſhall be 
void. | 
2. I the laſt Part expound the former Part, both of them ſhall 
ſtand together. Ibid. 3h 


If Words have a dou· henever the Words of a Deed, or of the Pa- 
ont Law, dhe other ties without Deed, may have a double Intendment, 
with; che laſt ſhall de and the one ſtandeth with Law and Right, and 

the other is wrongful, and againſt Law ; the In- 
tendment that ſtandeth with Law ſhall be taken. 
Co. Litt. 42. b. = 

The Law will tran.-. The Law will tranſpoſe Clauſes in Deeds to 
— ogg Sooke at come to the true Meaning of them, but not con- 

them. found them. Carter 150, 153. Co. Litt. 217. 6. 
* Debt for Tithes af twenty Acres guat quidew 
— ha og Acres red. thirty Acres he had ſown, and carried away 
the Sheaves, &. There on Motion to arreſt Judg- 
ment, the pred. thirty was adjudged void, and it ſhall be intended 


pred. Acras. 1 Lutw. 97. " . 
Anno Regis and Anno Regni Regis is all one. Id. 


Amo Regis, and Anno 


] 113. * 
2 | brefenement ad Eceleſiam taken for preſentation, 
Fn ad Eccle- inſtitution 6 induZjon, Idem 156. 


here »t is an Affirmative, as ut filius & heres 
u, an Affirmative. is affirmative that he is Heir, ſo ut pi mar ears 
or t Executor, is affirming that ſhe is Adminiſtra- 
trix, &c. Id. 222. | 
Words expound one Mods in Deeds of Settlement and Revocations 
er expound one the other. 3 Lev. 213. 
Quendam. Expoſition of the Word Quendam. 1 Lutw. 375. 
66 The Words, towards his. Charges at Law, ſhall 
3 * expounded in full Satisfaction. Id. 533. 
Ok the Words in Articles between a Man and 2 
hai cobabituent. Woman ſole to pay to her 16 J. ſo long as they 
inſumul cobabitarent, anglice lived together. Id. 557. 
| Df the Word pred. 14. 428. 
Failing, 7. 8. Df the Words Failing J. S. Id. 304, 80g. 
| Df the Words Faldage and Falde curſus, and to 
Faldage. what things they extend. 2 Latw. 1258, 1259. 
Toll, Scallage Paſſage Ok the Words Toll,Stallage and F Id. 1518. 
Oc either ef them: Ok the Words, Or either of ther. Id. 1629. C. 


Dies 


Pred. 


Expoſition. 


Dies Dominicus non eſt Dies Juridicus.2 Saund:42. 
Ad ea que frequentins acci 


accidunt jura ant ur. 
2 Saund. 67. 8 "_ nl 


Where the Addition of uſeleſs and impertinent 
Words ſhall not hurt. 2 Saund. 79, 80. - 


The better Conſtrution muſt be made for the 
ſupporting of a Judgment. 2 Saund. 173, 174. 


The Law abhors Circuity of Action. 2 Saund. 
{ Rr 

Where Words are idle where plac'd, they ſhall 
operate upon a ſabſequent Sentence. 2 Saund. 166. 

Modus & conventio vincunt legem. 2 Saund. 167. 


Where the Words are, that 4. B. habens jus G 
titulum, &c. intravit, {hall be conſtrued, that A. B. 
intrabit, and then had Right. 2 Saund. 180. 
CUhere a confers Sentence ſhall be taken in 
the disjunctive & diſtributive. 2 Saund. 292, 
CUhen an unuſual Word comes in Queſtion, the 
Opinion of Grammarians is neceſſary for the Con- 
ſtruction of it. 1 Leon. Caſe 326. 
Te ovght always in the Conſtruction of Deeds 
to have Regard to the Meaning of the Parties, and 
not to argue the Aptneſs of Lain Words. 2 Leon. 
fol. 129. 
Inſenſible Words in one Sentence made all the 
Sentence inlenfible, though it. was perfect without 
them. 2 Saund. 306. 3 
tile per inutile non vitiatur. Ibid. 306, 369. 


Expreſſo eorum que tacite inſunt nihil operatur. Ibid. 


351. 


and expounded by the other, and where not. 
1 Saund. 59. F 1 
Chere a reſtrictive Clauſe ſhall extend to both 
Sentences, and where not. bid. 60. 
An inſenſible Clauſe doth not vitiate that which 
is ſenſible. bid. 320. 
Adio perſonalis moritur cum perſona. bid. 210. 


Ceſſante ftatu primitivo,ceſſat &derivativus.1bid. 200. 
Where the Recital of the Condition of a Bond 
ſhall reſtrain the ſubſequent indefinite Words. 
Ibid. 413, 414. „5 007 
Veſtura terre, what. 4 Leon. Caſe 118. 
Dow it is taken with obligamns nos G. 
noſtrum conj undtim. 2 Leon. Caſe 1236. 


quemlilet 


There one Part of a Sentence ſhall be reſtrained | 


1 
Sunday no Lav- Day. 
To what the Laus are 
adapted. 


The Addition of uſe- 
les and impertinent 
Words ſhall not hurt. 


The beſt Conftrution 
for the ſupporting cf 2 
Judgment. 


No Circuity of Action. 


Vain Words in one 
Sentence may operate 
upon another Sentence. 

Mecdus & conventio vis-" 
cunt legem, 


A tpecial ConftcuRion 
upon the Words, habeas 
legalem titulam & intr avit. 


ConjunQive taken to 
be disjunctive and diſtri- 
butive. 


When the Opinion ot 
Grammarians is neceſ- 
ſary. 


Regard muſt be had 
to the Meaning of the 
Parties. 


Inſenſible Words ſpoil- 
ed a Sentence, which 
was good without them. 

Vtile per inutile, &c. 
Expreſſo eorum, GCC, 


Where Part of C Sen- 
tence ſhall be reſtrained. 


To what a reftrigive 


Ciaule ſhall extend. 


Where an inſenible 
Clauſe hurt; not. 


ATtio perſonalis moritur , 
&c. 

Ceſſante ſtatu primitive, 
cet, &c. | 


Where a Recital ſhall 
reſtrain indefinite Words. 


Veſlura terre. 


Quemlibet. 


538 Expolition. 
Nulelicet, ſee Vi” The Meaning of the Word (vix.) 2 Leoy. Caſe 


* 158. 0 126. 5 Mod. 28, 29. Moor, Caſe 1236. 
De in a Deed, | Wh Df the Significaton of the Word De i in a Deed. 
1 Leun. 164. 2 + 


nn N Ba The Word Tian I Leom 188. Caſe 265. 


Vierque, e The Word verge. 1 Leon. Caſe 326. 2 Leon. 
gi! „ 219. | 
" Urigue partiom Pow to be e expounded. Go: EI 885. 401 24. 


The Words erigere and exaltare. 2 Leon. Caſe 222. 
The Word (Domus) eft nomen colleFivum, and 


A , exaltare. 1 


Dom, a contains many Buildings, as Barns, Stables, Ge. 
e 2 Leon; Caſe 230. 
Ea intentione, F _ Words es inentione. 52 Leon. Caſe 275. 

a ol. 21 8 

Puer. The Word Pave. Ibid. 

6 Quilibet, = Wor Quilibet. 2 _ fol. 1 19. 

i | he Words ſually occupied with it, amounts to 
(ay drape is the Words »ſually let with ie 2 Leon. Caſe 287. 
* Firma ſignifies ſometimes Lands, ſometimes Rent. 

— | 
3 Leon. Caſe 29. 
Ez certa ſcientia & nero The Expoſition: of the Words ex certa ſilentic & 
_— mero moth in — 3 Leon: Caſe 69. fol. 49. 


mpeſierum procreand, The Meaning of thoſk Words. 3 Leon. Caſe 126. 
The Expoſition of the Word Terminus 3 Leon: 


Terminus. 
0 Cuaſe 139. 
Lollard. a "ow Meaning of the Word Lord. 3 Leon. 
aſe 251. 
Capellanusy CUhat, and the Original of them. Liti. Rep. 95. 
25 l 114 quod, where it makes a Condition. 4 Leon. 
Caſe 161. fol. 70. 
bab conditione. Makes a Condition. Br 
Ad efeclun. Luhere it makes a Condition, Ibid. 
Pro, Pro, where it makes a Condition. Bid. It makes 
5 a Condition in Things executory. 2 Saund. 35 2. 
— here it makes a Condition. 1bid. 71, 72. How 
| to be expounded. Poph. 27. 
8. Si. where it makes a Condition. Bid. 71. 
Dedi. The Word Dedi, where Money is given, and 


the Deed inrolled, ſhall amount to a Bargain and 
Sale. 4 Leon. Caſe 224. 
. Obſlupovits .  Obſtupavit viam is good without ſhewing of any 
manner of Erection of Gate, Ditch, e*c. 4 Leon. 
Caſe 273. Obſtupavit amounts to obſtrecit Ibid. It implies a Nuſance con- 


tinued. 
Fo2- han reaſonable Conſtruction of Times. 


* Leon. 177. 
ibi. The Word /bs comprehends the ſin gular as well 
alle as the plural Number. Cro. Eliz. 7 445 24. 
Licer. Where licet is a good Affirmation. Cro. El.7 5. pl. 33. 


29.2 4 A Cur⸗ 


A Clrtflage is Parcel of an Houſe. Crs: EI. 89. 


5 14 * re oh 
Ver it is, and how it will paſs. Ibid. 
Then an Innuendo is brought in to explain ſome 
uncouth Words and Expreſſions uſed in ſome Coun- 
tries, it ought to be help'd out with an Averment. 
See Cro. El. 307. pl. 8. | 
The Expoſition and Extent of the Word. Cro. 
Eliz. 782. 125. pl. 5. UW a me 
The Definition of it, and what it is. Co. Eliz. 


The Expoſition of it. Cro. Eliz. 822. pl. 21. 
| This is no expreſs Allegation. Cro. El. 857. pl. 24. 
Where the Word Seilicet (hall be void and idle, 
and where not. Cro. Jac. 618. pl. 8. Plow. Cor. 8. 
Co. Fac. 428. pl. 3. 620. 1 Saund. 118, 119, 170, 
955 287.. 2 Saund. 290, 291. | 


xe 


hat they are. Cro. Car. 179. 3 
Pimp is known to be a Name for a common 
Pandar. Cro. Car. 393. pl. 5. 394. 8 
8 Decimas Garbarum is always Corti. Cro. Eliz. 633. 

. | 
: M a Man be to aſſure ſo many Acres, it muſt be 
according to the Eſtimation of the Country where 


Præmiſſa. 


Simony. 
Per Nomen. 8 TW 
<Quram tenoy. 


Jampna & Braerias 
Pimp, 


_ Garbas 


Acres. 


the Land lies, not the Statute - Meaſure. Cro. El. 665. pl. 15. 


All the Court held them to be but one Name. 
Cro. El. 776. pl. . 
Oo. Eliz. Taylor, how. 86 1. pl. 34. 5 
8 of decem par. velorum G. tegulorum. 
28 5 

The Word ad ſequendum ſignifies ad proſequendum, 
and alſo ad defendendum. Ibid. 95. 

The Extent of it. Bid. 96. 

In Conſideration of a Covenant performed, and 
of a Covenant to be performed. Lid. 156. 


The Meaning of it. 16:4. 156, 157. 


How it ſhall refer. Bid. 180. ES 
Signifies as well to borrow as to lend. Bid. 291. 
How to be conſtrued. Tb:d. 181. 
The Meaning and Uſe of it in pleading. 1 Saund.1t7 
Non obſtante, ſee Title Non Obſtante. 
Feiens not traverſable, ſee Title Ctaberſe. ; 
Scilicet repugnant to the Matter precedent is 
void, as well after a Demurrer as a Verdict. 
So that, the Meaning of thoſe Words 2 Lev. 150. 
Thence, the Signification of it. 2 Lev. 241, 242. 
Then and when; theſe Words are Demonſtration 


of Time. 3 Rep. 21. 4. ö. 
7 L 


Amie and Agnes. 
Palam & publice, 


Decem paribus velorum 
& tegalorum. 


Seguendum. 
Conceſi. 


In conſideration of 4 
Covenant performed; 
and to be performed. 


In Conſideration per- 
formationis inde, 


Habens being a Participle. 
Mutuo, | 


Contra formam & efectum. 
Eo quod. 


Non obſtante. 

Scienss 

Scilicet, where void. 
So that. 

Thence. 


Then and when. 


Et 


5 go | Expoſition. — 
Lr ft. | Ez fic. 2 Lev. 140, 141. 5 Mod. 357. Segzin Title 
Plea and Pleadings. * * * 
Relation. Relation, not to the next Antecedent, but what 
| is moſt agreeable to the Matter. 
1 Quando; the Meaning of it in the Words of a 


Plea, Venit & defendit vim & injuriam quando, &c. 

Co. Litt. 127. b. Amtea Title Abatement, 

Conjunflim & diviſim. Conjunim & diviſim, Moor, Cale 1154. 
3 conjuntim Et vim eorum conjuntim & diui fim. Ibid. 
Una cum. Una cum. mos fol. 882. 6 80 , 
Where the Iſſue taken goes to the Point of the 
. n Writ or Action, there Modo & Forma are but 
Words of Form: But when a collateral Point in 
Pleading is traverſed, as if a Feoffment be pleaded by Deed, and it is 
traverſed abſque hoc quod Yeoffavit Modo & Forma; here theſe Words 
are ſo eſſential, that the Jury cannot find a Feoffment without a Deed. 


Co. Litt. 281. b. 


. here Words are dubious they ought to be 
3 1 Dubious Words. taken in that Senſe, that no Wrong ſhall be done. 
3 2 Lev. 155. 


General Words ina General Words in a Releaſe reſtrained by the 
Releaſe. particular Occaſion thereof. 3 Lev. 273. 
curtilage. A Curtilage is a Member, or at the leaſt an Ap- 
pendix of a Meſſuage. 3 Leon. Caſe 283. 
Imaginatio. | Imaginatio, what. 4 Leon. Caſe 137. 
Conſpiratio. Conſpiratio, what. bid 


Hob to be conſtrued. 1 Savnd. 218. 


Save harmleſs. 


May. May in a Covenant or Condition of a Bond. 
Poph. 40. 
Meſſuage. A Meſſuage, what. 2 Keb. 118. pl. 64. 


All Grant of omuia hes, By the Grant of omnia bona, all Chattels real 
he and perſonal paſs, Lit. Rep. 87. 

$0 of Catalla Felowm, Bp a Grant of Catalla Felonum the Grantee ſhall 

have Choſes in Action, as Bonds, c. Litt. Rep. 87. 

See in Title Choſe in Aion. 


A Extent, 


(391 


** 


0 


q o 
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* 


Extent, 


[ Audita Querela. 
Tee Contribution 

| Elegit. 
Execution. 


Writ of Extent is to value the Lands of 
one bound by Statute, &c. that hath fo2- 
feited it, and to deliver to the Conuzee 
at ſuch indifferent Rates, as by the yearly 


Ari Extent, what. 


P2ofits the Conuzee map be in time ſatisfied his Debt. Terms 


of the Law. 189. b. 


Lands in the Hands of a Truſtee may be ex- 
tended for a Debt due to the King. Hill. 23 Car. B. R. 
and alſo now for the Debt of a common Perſon, 
by the Statute of Frauds and Perjuries. 

Sci. Fa. againſt Conuzee and Aſſignee of a Sta- 
tute on Satisfaction. 2 Keb. 15. pl. 24. 

Againſt Heir and ſurviving Conuzor, Oc. id. 
50. pl. 27. 3 

No actual Seiſin on an Extent can be. x Keb. 243. 

7 | "8 | 
: On Judgment of all qzoad one Joint-Tenant. Vid. 
2. pl. 52. 

. of Moiety in Wales on Judgment in B. R. 2 Keb. 
34. ph. 47. 3 

An Extent ought always to be by Inquiſition, 
and the Sheriff without an Inquiſition cannot exe- 
cute it. Cro. Fac. 569. pl. g. 

Note, The Extendors ought to he careful in the 
Matter, and not to value the Lands too high ; for 
if they do, the Plaintiff may at the Retorn of the 


Larids in the Hands of 
a Truſtee may be ex- 
tended. . 


Sci. Fa. againſt Conuſee 
of 2 Statute. 


Againſt Heir and ſur- 
viving Conuſor. 


No Seifin can be on an 
Extent. 


On Judgment of all 
as to one Joint-Tenant 


Of Moiety in Wales. 


An Extent muſt al- 
ways be by Inquiſition, 


What muſt be done 
Where Extendors over- 
value the Land. 


Writ pray that they may retain the Lands, and then he ſhall have 
Execution againſt their Lands for the Debt. Cro. Fac. 12. | 
When Land is ſeiſed into the King's Hands, and After a Liberate award- 


afterwards a Liberate is awarded, the Party may 


ed the Party may enter 
without Poſſeſhon deli- 


preſently thereby enter without the Sheriff's deli- vered by the Sheriff. 


vering of Poſſeſſon. Cro. El. 463. pl. 15. 


The 


592 
The Conuzee hath no 


abſolute Property by the 
Extent, till the Liberate 


executed. a 


Where an Extent is 
ſued out, and he who 
ſues it dies after the 


Teſte and before the 


Return of the Writ, 
whether void or no. 


What Tenants Goods 
ſhall be taken upon an 
Extent, and what not. 


Where the Conuzor 
cannot enter, but muſt 
have his Sci. Fa. 


Where the Conuzee 
ſhall hold over, 


How the King can 


grant Lands extended at 
his Suit. | 

for Years. Allo, 
3 Lev. 134, 135. 
Where one of the 


Conuzors ſhall not be 
ſolely charged. 


Erpoſition. ; PR 
The Conuzee hath no abſolute Property by the 
Extent until the Delivery upon the Liberate; and 
at the Return of the Writ may refuſe them if over- 


valued. Cro. Car. 148. pl. 3. 149. 


CUhere an Extent is ſued out, and the Party 
who ſues it died aſter the Teſte, and before the Re- 
turn of the Writ, e Queſtion Icy hether it were 


void or no? Two Judges held it tF be void. Croke 
held it to be good. Cro. Car. 450. M. 23. 457. 

What the Plaintiff is to do by Vertue of the Sta- 
tute of 8 Anne, where an Extent comes againſt the 
Goods of any Leflee for Life, Years, Will or other- 
wiſe. See Title Execution and Rent. 

The Connzor cannot enter upon the Conuzee 
after Satisfaction, but is put to his Sci. Fa. in the 
Caſe of an Extent: But in Caſe of an Elegit he may 
enter. 4 Rep. 67. b. 
here Part of the Lands extended are evicted, 
the Conuzee ſhall hold over the Reſidue of the Land 
until the Debt be ſatisfied. 4 Rep. 66. 2. 

Lands extended at the King's Suit for a Debt 
the King grants the Lands extended in Fee : It is 
void ; becauſe it ſhould be by an Exchequer-Leaſe 


this ſhall not paſs the Debt without ſpecial Words. 


Alſo the Conuzor's own Land may be ſolely ex- 
tended, when divers Perſons have purchaſed ſome 


of the Land ſabje& to the Recognizance : Becauſe 
the Purchaſors are in other Degree than the Conu- 


zor himſelf, yet one of the Conuzors ſhall not be ſolely charged. 3 Rep. 


13. a. 


Two are bound in a 
Recognizance or Statute, 
each is bound in the 
whole. 


An Extent and Libe- 
rate is good, though the 
Liberate be not returned. 


Two or more are bound in a Recognizance or 
Statute, every one is bound in the whole; yet the 


Lands of the one ſhall not be ſolely extended. 


3 Rep. 14. ; 
TUhere there is an Extent upon a Statute, and a 
Liberate thereupon, upon which ſeveral Houſes are 


delivered, but the Lzberate is not returned; yet it is 
good. 4 Rep. 67. a. Though 


regularly when Inquiſitions are taken, 


the Writ ought to be returned. See Title Execution. 


How the Conuzee ſhall 
account upon a Sci. Fa. 


n Office is extendi- 
ble. 


A Reverſion cannot be 
extended. 


Where a Defendant in 
an Extent upon an Legi 
may enter: 


3 


Jn a Sei. Fa. ad computandum, the Conuzee ſhall 
account according to the extended not the real Va- 
lue of the Land. Hard. 136. oy 

Jt was decreed that an Office is extendible in 
Law or Equity. Charc. Rep. 39. 

A Reverſion cannot be extended. 2 Sid. 86. 


Jn caſe of an Elegz# upon a judgment after the 
Plaintiff hath received his SatisfaQion, the Defen- 


dant may enter, for there the Plaintiff 3 
| ave 


P 1 n 


Extent. 


| | 593 

have Damages, Coſts, or other Thing, but only :. . 
the Land, until the Debt be ſatisfied : But in caſe 9 8 Ex- 
of an Extent upon a Statute the Conuzor cannot F FO” * 
enter, for the Conuzee [hall Hold the Land, not only until he is ſatiſ- 
fied the Debt with Damages for the detaining of it, and alſo his Coſts of 
Suit; but alſo for his reaſonable Labours and Expences, & c. for the 
Entry is, Tenendum ut liberum Tenementum, &C. quonſque debitum pre- 
dictum una cum damnis & cuſtagits ſuit neceſſarizs & rationabilibus ut in la- 
boribus ſectis dilationibus & expenſes, &c. which are uncertain. And the 
Conuzee being in by Matter of Record, he ſhall not be put otit but b 
Record, viz. a Sci. Fa. brought againſt him; and the Court of Cha- 
cery, out of which the Writ iſſues, ſhall adjudge of the Damages, 
—_ Expences, &*c. Co: 4 Rep. 67. b. Ste ch Rep. 207, 208, 
209, Oc. | 

Jt appears by the Preamble of the Statute f When a Recextent 
32 H. 8. cap. 5. and divers Books, that after a full 7222 ſued our upon an 
and perfect Execution had by Extent returned, and 32 P. 8. c. 5. 
of Record, there ſhall never be any Re- extent upon 
any Eviction ; but if the Extent be inſufficient in Law, there may go 
out a new Extent. Co. Litt. 290. 4. 


Ertinguilhment, 


ie 


f Appurtendnt. 
8 Exccutoꝛs. 
ee Suſpenſion. _ 
| Unity of Poſleſſion. 


vice is going out of any Land, and he who Extinguiſbment, what. 
hath the Went oz Services purchaſes the 
Land, whereby he hath as good an Eſtate 3 
in the Land, as he hath in the Rent, then the Rent is extinct: So alſo 
where the Debtee makes the Oebto2 his Trecutoz, oz where the Leſſo? 
enters toꝛtiouſiy againſt the Leſſee's Conſent, | 


It one have uſed to hold a Court by Cuſtom, as _If he who holds a 
by Law he may, if he afterwards purchaſe Letters Cot Þy Cuſtom pur- 
Patents to enable him to hold this Court, he has hold it, the Cuſtom is 
thereby extinguiſhed the Cuſtom, and myſt now <xinguiſhed: 
hold the Court by Vertue of his Letters Patents; ROI 


EE is where any Rent 90 Ser⸗ 


594 Extinguichment. 
Mich. 24 Car. 1. B. R. For the Party hath thereby waved the Cuſtom, 
and hath made Election to hold his Court by another Authority; and 
both Authorities cannot ſtand togetber. | 
FRA Qs Two are bound jointly and ſeverally in a Bond, 
Cee ets bis Exe. the Obligee made the Wife of one of the Obligors 
cutrix, this is a Suſpen- his Executrix, who adminiſtred ; then her Husband 
- fon, made her his Executrix, and died, leaving Aſſets 
to pay the Debt; then the Executrix died, and Ad- 
miniſtration of the Goods of the Obligee not adminiftred by his Exe- 
cutrix (the Obligor's Wife) was granted to the Plaintiff, who brought 
his Action againſt the ſurviving Obligor ; and adjudged that it would 
not lie, Firſt, Upon the Obligee's making the Wife of one of the 
Obligors his Executrix, the Action was at leaſt ſuſpended : And then 
the Rule is, That a perſonal Action once ſuſpended is extinct. (Note, 
This Rule hath an Exception: For if a Feme-Executrix takes the Debtor 
to Husband, this is but a Suſpenſion during the Coverture. 8 Rep. 136.) 
| Secondly, When the Obligor made the Executrix 
pe farisfied bY Re. of the Obligee his Executrix, and left Aſſets, the 
Debt was preſently ſatisfied by way of Retainer. 
Hob. 10. Moor 855. Brownl. 76. Cro. Jace 271. Telv. 196. x 
5 The Obligee makes the Obligor (who owed him 
Exec makes Bo Ea. on Bond 400 l.) his Executor, and after giving of 
ringuiſhmeat in Chan- ſeveral Legacies, he gives the Reſidue to J. S. There 
18 was more than enough to pay all the Legacies: The 
Queſtion in Equity was, Whether this 400 J. ſnould 
be paid to the Reſiduary Legatee, or was re Decreed, That 
it ſhould be paid to him. (Ban. Rep. 292. See Tit Erecutors. = 
: e . In Debt for Rent the Defendant pleaded an 
pends che whole Rent. Entry by the Plaintiff into the Land, and pulling 
down Part of an Houſe let with it ; the Plaintiff 
replied, that the Defendant re-entred into the Land, and that Part of 
the Houſe which ſtood ; the better Opinion was, that the Rent was 
ſufpended. Cro. El. 34 1. pl. 8. why 
5 No Extinguiſhment of Rent ſhall be, but where 
tinguiſhment of kent. the Leſſor enters injuriouſly, and againſt the Leſſee's 
Conſent: Not where all is done by Agreement. 
2 Lev. 143. | 5 | 
, A Releaſeof Common Releaſe of Common in one Acre is an Extin- 
ine Whote 893 ouiſhment of the whole Common. Show. Rep. 250. 


A Copyhold is extint 4 1 
by taking 4 Leaſe of the A Coppholder takes a Leaſe of the Manor, his 


Manor. Copyhold is extinct. Cro. El. 7. pl. 5. 


PR A perpetual Union of the Tenancy to the Rent, 
Mfr ng n or Rent to the Tenancy, is an Extinguiſhment of 
JJ d 

or Where upon 2 Grant Ik a Man be ſeiſed of a Rent - Charge in Fee, and 

Remedy for the Arrears. grants it to another and his Heirs, and the Tenant 

aàttorns, ſuch Grantor is without Remedy for the 

Rent Arrear before his Grant, for diſtrein he cannot, and other Re- 
medy he hath not. Vaugh. 40. 


2 Falſe 
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* ” . 
- 
———————_ 1 * A 


_—__ 1 


Lee Ereſpals. 


"bu 


* Alle Impxfonment fs where a Man is ar⸗ 
reſted and reſtrained from his Liberty, with⸗ 


and taz 
his Damages. 


an Action of Falſe Impriſonment lies againſt a 
Bailiff, by the Party that is arreſted by him after 


the Return of the Writ is paſt. Hill. 23 Car. 1. B. R. 
For this 1s all one as if he were arreſted without a 


uch illegal Alage, he ſhall recover 


Falle Jmpziſonment. 


Falſe Impriſonment, 


out a legal P2oceſs,and due Courſe of Law, *. 


Falſe Impriſonment 
lies againft a Bailiff for 
executing a Writ after 
the Return is paſt. 


Writ; for by the Return of the Writ the Sheriffs and Bailift's Power 
is at an End as to that Writ ; and ſo they have no Power by Vertue 


thereof to arreſt the Party. 

Jf a Proceſs be unduly obtained, and the Party 
againſt whom it is had, be thereupon taken and 
impriſoned, an Action of Falſe Impriſonment lies 
by the Party impriſoned againſt him at whoſe Suit 
he is impriſoned, but not againſt the Officer who 
executes it. Mzch. 24 Car. 1. B. R. = 

Chere a Court has juriſdiction of a Matter, 
and makes out an erroneous Proceſs, the Officer 
who executes it ſhall be excuſed : But if the Court 
out of which it iſſued hath no juriſdiction of the 


Matter, then whoever acts under it is a Treſpaſſer. 


A Yan may be impriſoned for a Contempt 
done in Court, but not for a; Contempt out of 
Court, nor for a private Abuſe. Cro. El. 689. pl. 24. 


Jn an Action of Treſpaſs, Aſſault, and Falſe Im- 


priſonment, quonſque finem fecit ſeptem Librarum - 
Upon Evidence at the Trial it appeared, that there 
was but 5 J. paid by the Plaintiff to the Defendant 


If a Man be impriſon'd 
by a Proceſs unduly ob- 
tained, he may have an 
Act ion againſt the Plain- 
tif, but not againft the 
Officer. 


If the Court has Ju- 
riſdiction, the Officer 
ſhall be exculed who exe- 
cutes an erroneous Pro- 
cels ; otherwiſe if che 
Court have no Juril- 
diction, 


A Man may be im- 
priſoned for a Contempt 
in Court, not out. of 
Court, nor for a private 
Abuſe. 


Falſe Impriſonment 
quouſgue finem fecit 71. 
and proved but 5 /. paid, 
and good, 


for 


595 Falſe Impꝛiſonment. 
for his Deliverance, which varied from the Declaration, that being 
7 l. But the Chief Juſtice ſaid, it was well enough; for the Action 
is for the Treſpaſs, and Falſe Impriſonment, and the other is only 
for Aggravation of Damages. Irin. 8 W. in C. B. 

In Treſpaſs, Impriſonment, and taking of Goods, 
guilty and Ccveral Du. three are found ſeverally guilty, and ſeveral Da- 
mages 5 mages are found: * ſhall be, de melioribus 
_ the Judgment to 7 Ss. — pleaſeth. 3 Lev. 324. See 


Variery of Matter In Falſe Impriſonment the Defendant juſtifies by 

ws —L put in ue Writ, Warrant and Arreſt, and traverſes all other 

Times and Places. The Plaintiff replies de ſor: Tort ; 

and held naught, to put Variety of Matters in Iſſue, as Matters of Re- 
cord, and Matters of Fact, upon de for Tort. 3 Lev. 65. 

i « - Ss. Treſpaſs for the taking of the Plaintiff's 
muſt be for” raking of Goods, and detaining of them quonſque finem fecit, 
Goods upon a Fi. F. the Defendant juſtifies by Vertue of a Fi. Fa. until 

| the Plaintiff had paid to the Defendant the Money 
for the Goods taken upon the Ei. Fa. to the Uſe of the Sheriff; and this 
was held to be naught: Becauſe the Detainer ought to have been 
pleaded to be, until the now Plaintiff had paid the Money to the Uſe 
of the Plaintiff in the Fi. Fa. 2 Lentr. 93. Lutw. 924. 2 

Ik an Officer, viz. Juſtice of the Peace, Conſta- 


. ble, or other Pariſh Officer, be ſued for Falſe Im- 


may plead Not guilty, priſonment, he may plead the General Iſſue, and 
IE — give the ial Matter in Evidence; and if he re- 
> Jar. cap. 3. covers, or the Plaintiff be nonſuited, he ſhall have 


21 Mt. tap. 12. his double Coſts: By the Statute of 7 Fac. cap. 5. 
See 21 Fac. cap. 12. | | | 


* 
* — . 
* 


Falle Latin and Form. 


©. The Court with the e Court uſes to amend Falſe Latin and 
mo Form in Bills preſented. to them by the 


Jury amends Falſe Latin | 
in their Bills, but will Grand Inqueſts every Term by their Li- 
n cence and Confent : But the Court cannot 

amend Matter of Subſtance in them. Mich. 22 Car. 1. 
B. R. For that were to make new Bills; but the altering them in the 
Form only alters not = 3 of . , 

There a Latin Word is ſignific2nt, though it 
gan pot a Lorin Word be not good Latin, yet an lndiemert, Dedare- 
where it ſhall, tidn or Fine ſnall not be made void by it: But if 

4 p the 


Falſe Latin and Foꝛm. = -. th 
the Word be not Latin, nor 2. Word allowed bv the Law ku 
together inſenſible ; there, if is be in a — ay ci Lay, but is 1 
whole vitious. Rep. ow 
Abere Falſe Latin in ſeveral 
ration ſhall not hurt it. Lum. 


it 


* A * 


. IX | 0 
+ # g 


; dow in a 20 arrento 2 Ma ay How ins Wray q 
eos by the general Words of 1 talia eadem n may dun Fran. 
conſimilia, withopt ſhewing of or pleading of _ | You. 
the Charter : And when he ſhall be forced to plead a Charter. 9 Rep. 27. 
| Mb, Worms Ma * ſach * „ 
general Words of Tat talia privilgia, &c. a8 ſuch inge Franchiles are 
an one had ; which Eſtate, he.to-whom the Refe- Wat. © 
rences are made, ought to have in the Franchiſes. 


9 Rep. 27.6. W Pena 8 
lbat ancient Franchiſes ought to have an Al- What ancient Char- 
lowance, and what not. 9 Rep. 27. . And of Al- {15,9089 to have an 
lowance of Charters in Eyre, King's Bench, Com- not. _—_ 
mon Pleas and Exchequer. Jhid, 28. _ 


N the Caſe of Heme and Nirbie, Paſch. 1659. No fees are due to 
by Ghz Chief Juſtice. There are no Fees due 2 — 
to the — — 8 an Habere facias hb ht 

e(ſzoneme, and ſo let it be declared, although they have uſi 

A executing ſuch Writs, id ay 
There are no Fees due to the Sheriff by the No Fees due to the 

Common Law, from the Subject, for execuring if at Common Law, 

his Office; but he is to execute it virtate offices at 

his own Charge; and the Government always takes care to make 

choice of a Man of a good Eſtate in Lands in his County, who can 

bear the Charges of it, and anſwer the King and his Subjects for any 

Miſdemeanor he ſhall commit in his Office, . _ | 
An Action of Debt or Cafe doth lie for an At- Debt or Caſe lies for 

torney for his Fees, againſt him that retained him Attorne)'s bees. | 

in his Cauſe. Mich. 22 Car. B. R. Quære, Whether ö 

it lies for a Connſellor without a ſpecial Retainer? i 


2 2 8 


7N It 


aten eg" N 
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Hen wu bes g. 1 Ft a"Chient,': 1 his Biifthe Bii ie i 1 Js dit. 
N Attac en al k 

"ref patch, deth o the der in 
r ro Court the Fees which ot to him for doing his 


the Fees of the Conrt. 
- Buſiheſs 3 the Court will upon Motion grant an 


73s a 


Afinchnibibanll inſt the Client to tive 'Him committed untif he pay 
the Fees due; by Roll Chief Juſtice, 1650. For the not ng the Fees 
is a Contempt to the Court, and the Court is bound to p et their 


”y 8. 2 55 * 


p16. entituleg, "An Ac 
Free, it is enated,. That 


— or Certificate in a no perſon 1 whom! 4070 ade or Caule ſhall be 
ok referred” by the committed or referred by any of the Judges at Weſt- 
„or any other Coutt, ſhall directiy or indi- 
x Fac. 1. tap. 10. rectiy take any Money, br Reward,” Bond, 
| 22 Agr adde by 4 an other Thing, for his 
e or Certificate riting, or otherwiſe, 
be ken. — 2 Forfeiture of 1801 ber every ſuch Re- 
rt or Certificate, and to be*deprived of his Office i in the ſame Court, 


C's in) 


po whom the Forfeiture is to be, and where to'Be ſued for. ; 
The Clerk may take one Shilling for the firſt 


What the Clerk may Side of the Copy of ſuch Report, and two Pence 
88 for e Side aer, and to forfeit ten Shillings for 
every Penny that he ſhall take over and above. 

5 de of Eli. cap. 4 4 which gives Fees 

280 thxonly extend to their executin 
22 28 of Wr of 10 Counties, and not in 
_ Tn 8 Gil, and there they are allowed 12 4. in the 
tg Poynd for the firſt 100 J. and 6 d. in every hun- 


dred afterwards: But then they ought ebipay their own Bailifts out of 
their Poundage-Money for their Pains: But of late, the Sheriffs of 
Cities do demand the {ame as Sheriffs of Counties have: And I have 


heard they have recovered it. 
Note, The Statute — lays, That eney may tako the emen 


tioned Sums. 2 . 462. Ba /Þ 7 2 1 | Gn 155 2 TY 


Officers | in their Rights. at t 10 40 
an Act 1 J. e | 


D 
by .Nog in ha tbe taken per. le better Exec 


The Statute which 


« & ' - F 
| 3. » 
7 1 4 . * b 1 
* 8 LY * * * n nie at 6 N 
. " R , 14 '» * * 29 0 . 


N o 


„* * 
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Fan aa is a lawful and pute RL IO to 
old to a San and his Vets 02 . Lit. 
Sect. 1. Co. Litt. I. a. 


_ Fee-ſimple, what. 


There 


= 7 48 2 
N ++ +1: 


males (without ' Body) this is an _ by: 


— 1 


oy are three ſevbral Sorts of kes. fm ple, vir 


184 


Several Sorts of Pee- 
imple, 
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5 


Abſolute. 


el ple abſolote, | to & Man and his Heirs 3 


2. Fee-imple coridicional, tbre the Eſtate i is de- 


feaſible by not ring the Condition. 
3. A baſe Fee is where A, enfeoffs B. Habend. to 


bim and his Heirs, ſo long as C. hath Heirs of his | 
Body; this is a qualified baſe Fee deſcendible and determinable, upon 


Conditional. 
Baſe. 


which no Remainder: br Iraxad: can be expectant. Seymor's Caſe, 10 


Rep: 97 Carter 208, 20 


A Feoffment made of Lands to one and bis Heirs 
males is a 'Fee-fimple, for want of the Word Body, 
viz. Heirs males of his Body. Mich. 23 Car. B. R. 


A Feoffment to one 
and his Heirs males is a 


Fee · ſimple. 


For it is not an Eſtate comprized within the Statute of We eſtm. 2. de do- 


ns conditiondlibus, 'and before that Statute there were no Eſtates in Tail, 


but ſuch Eſtates were Fee · ſimple conditional poſt prolem ſ# uſcit at arr. 


nple cannot be limited upon a Fee· ſim-· 


A Fee⸗ 
e, it is void. Dyer 33. . 12. 225. 


ple; if it 


A Devile to a Mars right Heirs in Fee of Lands 
in Fee-ſimple, Is void, and the Heir ſball be in by 
Diſcent. 0 A 40 

A Fee ⸗ſimple W upon a |Cottettidency, 
is a Fee to all Intents, but not ſo durable as an 
abſolute Fee. + > + Wb 

here a Man Aim as Heir in Fee-fimple to 
any Man by Diſcent, he muſt make himſelf Heir 
to him who was laſt ſeiſed actually of the laheri- 


tance. Co, Lit. 1 1. ö. 


Jf Lands are given to a Man and his Stcceſſors, | 


this creates no Fee-ſimple in him 'for want of the 
Word Heirs ; for it is that which' makes the Fee- 
ſimple: But to 2 Corporation it malt be (Guceeſſor 
Co. Lut. 8.6. 

Ik a Man give Lands to a Man and his Heir in 
the ſingular Number, this is but an Eſtate for Life; 
for his Heir cannot take by Diſcent, becauſe he is 
but one, and therefore ſhall take nothing: So 
where it is to one or his Heirs,” or heredibus with- 
out ſis, it is only for Life becauſe of the Incer- 


Ak a Man gives Lands to another and his Heirs 


but a Fee by a Deed. Hob. 32. Litt. ſe# 7 Co. Liu. 
27. a. the Law ſupplying Carts of his Body) to 
make it an Eſtate-Tail by a Will. 2. Rep. 6. 


tainty. Co. Lite. 8.6. So i ie is where it is to him and | 
his Aſſigns. Lixt. ſeck. 1. 


4 Will, 1 


One Fee. ſimple can - 
not be limited upon ano- 
ther. 


A Deviſe to a Man's 
right Heirs in Fee of 
Lands in Fee · ſimple. 


A Fee · ſimple determi - 
nable on a Contingency 
is a Fee. 75 

A Man who claims as 
Heir in Fee. ſimple muſt 
make himſelf Heir to 
him who was laſt piſs. 4 


To a Man and his 
Succeſſors is no Fre- ſim- 
ple, but in caſe of 2 
Corporation it is. 


To 2 Man and his 
Heir, is but for Life: 


So to one or his Heirs, 
or his Heirs ſexs (/uis.) 


Or to his Aſſigns. 


To a Man and tis 
Heirs males. 


How it is in a Will, 
and how in a Deed. 


| a Feoll⸗ 


Ta che uſe of a Man eoffment_in\Fee to the Uſe of a Man and his 
| A Heirs male Coithout Body) bars a Fee, and tho it 
| | | be by way of Uſe, it differs not from other Gifts 
by Deed, and ſhall not have any other Conſtruction ; and an Eſtate- 
Tail it cannot, be, becauſe here ig,noBody from whom this Heir male 
ſhall come. Cro. El. 458. pl. 7. 40. Lit. ſeck. 33, But otherwiſe it is 
in Wills. 3 Lev. 214. | 1 N "x1 
To 2 bian and his A Gift to one and his Heirs females; this is a 
Heirs females Cent Fee-ſimple, becauſe it is not limited of what Body 
the Heir ſhall be. Lat. ſe. 394. 
A diſcendible Eſtate An Eſtate made to one and his Heirs during: the 
* Life of J. S. is but an Eſtate for Life, upan which 
a Remaindes may depend by the Common Law. 
1 Rep. 140. b. See Poſteas, EE 
| "Where in a Willthe A Deviſe to A. for Life, and to his Heirs, and 
Words, and for we" 7 for want of Heirs of him to B. this is an Eſtate. 
_ Efiate-Tail. Tail in 4. becauſe the Words, for want of Heirs of 
Bim, is for want of Heirs of bis Body. 3 Lev. 70, 71. 
By a Deviſe of all mx By a Deviſe of all my Tenant-right Eſtate, a 
A Fee · ſimple paſſeth. 2 Lev. 91. 


All the reft of my Eftate, Ihere in a Will are the Words, «ll the reſt of 
wy 2 OF Fee- %, Eftete, they carry a Fee · ſimple, if the Deviſor 
wth had a Fee-ſimple therein. Show. 348 © 

A Remainder caonot. d Remainder cannot be limited upon a Eſtate in 
ye nite upon Fee, becauſe a Fee-fimple is an abſolute and clear 
Eſtate, and nothing can come after it. Millian and 
Lord Berkley. 1 Plow. 1 
, To B. and his Heirs, A Man makes a Feoffment to the Uſe of him- 
— 1 Remsinder ſelf for Life, and after his Deceaſe to the Uſe of his 
over, held to be an B. and his Heirs for ever, and for Default of 
Eftace-Tail. | Iſſue of the Body of his Son, to the Uſe of the right 
| Heirs of the Feoffor for ever : It was adjudged in 
this Caſe, that only an Eſtate- Tail paſſed to the Son. But Quere de hoc ; 
for had it been in the Caſe of a Deviſe, then it would have been an 
Eſtate-Tail; but being in the Caſe of a Conveyance at the Common 
Law, it ſeems to be otherwiſe. See 5 Mod. 266, 267, G. 
Whether 2 baſe kee , A Bent-Charge is granted to A. and his Heirs 
Jeviſable. * ** during the Life of B. Two Judges againſt two held. 
332 9.8. cap. 1. that this baſe Fee ſimple was deviſeable by 4. by 
32 H. G. cap. 1. eck. 1. Cro. El. 80g. pl. 3. 
a= cyancs inde a (There one is ſeiſed in Fee, he cannot by any 
commence at his Death Matter in Fact give away the Inheritance to com- 
and leave a particular mence after his and ſo leave 2 particular 
Eftate in himſelf, Eſtate in himſelf; but perhaps it may be done by 
matter of Record, Cro, Elis. 29. pl. 1. Hob. 171. 
Cro. Jac. 376. | | 


Felo 


Fe'o de ſe is ont lays violent D and s on 3 
A himſelf, and is the Occaſion of his own! un⸗ A Eels de ſe, what. 
| timely Death. | it's | 


"A, Coxoner's Inqueſt may be traverſed by an 4 Coroner's Inqueſt 
Executor upon 99 * 2 Felo de ſe, he can- CIOS RFI" 
not be traverſed upon a Fam fecit. 2 Lev. 152. i 

Goods of a Felo de ſe are forfeited before Inqui- = Goods forfeited before 
fition, viz. immediately upon committing of the tos. 
oO OO PRE er 

The Reaſon that the King ſhall have the Goods Why the King ſhall 
of 2 Felo.de ſe, as well Leaſes as others,is,becauſe of £275 be Goods oi a Feb 
the Loſs of a Subject, and for a Breach of the Peace. | 7 
Dame Hales's Caſe, 1 Plow. . 

The Goods of a Felo de ſe cannot be claimed by 
Preſcription, nor are forfeited, until found of Re- 
cord : Juſtices of Oyer.and Terminer, and all.others | 
who have Power to enquire of Felonies (in caſe 1 8 
that they be fo ſecretly buried that the Coroner tony, 
cannot have the View) may take a Preſentment of | 

17 5 for it is Felony 4 this ſhall entitle the King to the Goods, 

ep. TIO. 11 (6, £048 | 

Deodands are Goods which occaſion the Death EFFORT "HOY 
of Man by Miſadventure, and are not forfeited un- 3 
til found of Record, and cannot be claimed by _. A 
Preſcription : And the Jury, who find the Death by tuch Miſadven- 
ture, ought to find and appraiſe the Deodands alſo. Omwnix quæ mwovent 
ad mortem ſunt Deodanda. 5 Rep. 110. b. N ä 

Felo de ſe is no Murder within the Exception of 18 not Maucder with- 


Murder in a general Pardon. bid. rh 2 Pardon. ty 


Altho' there can be no Melixe Inquirendum, yet ITI 
the Court may order an Indiftment to be againſt met.. 
the Fels de ſe; and if that be found, his Goods ſhall 


be forfeited. 


Goods of a Felo de ſe 
cannot be claimed by 
Preſcription. | 
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A 7 A. £ 
"90 


. 
: "owl Cler 


Pre) f 


e Urs 


-.. Elouy is n general Term whichco 
divers heinous Dffenc 

. ,! Fenders ought to Kiter 25 

* Goods DS.. Note, 

be without an Act vone” ber Fineut, 43 Hf 8: fol. 1. 


mon . af are either by the Common. Law or 


Four ſorts of Felonies Felontes by the Common Law are four. 1 


at Common Law. | 
I, Such as are colutmitped againſt Life. 
2. Such as are committed apainſt Goods," - 
i Suth as are againſt the Habitation of a Man. 
| 4. a as are 1 25 the Proceſs of * 
Ja ice. | 4 ors 


whic ihe > Dy 
and loſe their 
F UE: cannot 


* 


If Death enfue on the * | eibeee one is dvfng wY an ' anlewfl AR and 
12 unlawfulat, the Death of auy perſon enſueth upon tlie doing 
of that Act, though the Death of the Patty was 

not intended by him that did the Ack, yet this is Felony. Paſcb. 23 
Car. B. R. For the Law will judge, that he that would do one un- 
lawful Act, might have an Intention to do any other unlawful Act, 


which might be be occaſi oned upon the doing thereof. ' 
; I one be-committed to the Gaol = one Felon ny; 


6A, Man commited | by uſtices of the Gaol-delivery m enquire 2 
tried for another by. the im for anather Felony for which he was not 


Juſtices ofGaol-Delivery. colbibitted, by Vertue of their Commithion. By 

8 en Bacow Juſtice. Trin. 23 Car. B. R. 

en l bd ele + Only only of moor 1 7 not know- 
1 OW” in, them to be ſo, is not Felbny; but the receivin 

vy ofthe. and comforting the Felon, is Felony "Poe 

24 Car. B. R. For he may receive them, — not know chem to be 


_ftolen ; but the comforting the Felon doth prove that he conſented 
[TW S Hh 1 to 


Felon ad ler. ä 
to the Felony, and approved of the Act, and was % Comntenance & 
it. 
Ikone be ſet upon in the Highway or other How a Robbery. may 
Place to be robbed, aud he do e Goods a 1 
with an intent to ſave them from the Robber, and the n 
the Robber doth take them up, and carry them a- 
way, this is a Robbery and Felony committed to the perſon of the 
robbed, although he took nothing from his Perſon. Mich. 1649. 
B. $. For the Party is robbed of his Goods, and the Thief knew them 
to be the Party's Goods, and came with an Intent to take them from 
bim, had he not n them N and was the Cauſe that he caſt them 


away. | 

One ought not to he arreſted upon Sufvicion of A Man ovght not to 
Felony, except that there be good Cauſe ſhewed 8 
for the Ground of this Suſpicion, 1649. B. S For Cauſe. i 
every fooliſh Fancy or Conceit is no Ground of a 
Suſpicion ſufficient to arreſt one for ſo great a Crime; but there mufi 
be probabilir cauſa for the Suſpicion.” | 
It is Felony to take a Bill from off the File A 
ter a Verdict in the Cauſe for which the Bill was Felon Fa take a Bill 
ſued forth. Mich. 1 0 B. S. For this is imbe- * 


zilling of a Record. 


We Robbery of a Servant 
The R of a- Servant 1 his Maſter's Mo- 1 


223 


ney in his Cuſtody, if it be in Preſence of his fſer, is a Robhery o 


Maſter, is robbing of the Maſter, Mich. 1649. B. S. the Maſter. 
For it is all one as if the Money were in his Ma- T_T 
ſter's Cuſtody.z for.the Property; was in the Maſter, although the Mo- 


1 was in the Hands of the Servant. 
A Robbory ſhall be ſaid to be done in that Hun- If a Man be ſet upon 


in one Hundred, and 


ared where the Party robbed. js firſt ſet upon, al- robbed in another, the 
though his Goods be taken from him in another Robbery ſhall be laid to 
Hundred. Mich. 1649. B. S. For there the Rob- de in the ficſt Hundred, 
bery was begun, 2nd the Peace firſt broken, and 

the taking of the Goods is but-a Continuation: of the firſt Action. 

g Hundꝛed ſhall not be charged for a Robbery | 8 | 
committed within it, upon the Statute of Wincheſter, ,,qy. yi E 7 
in crepuſculo or Twilight, that is, when it is neither mitted in the Twilight. 
perfect Day nor perfect Night ; but if it be com- 
mitted by Day. light, although it be before the riſi ing of the Sun, or 
after the ſetting of it, the Hundred ſhall be charged. 31 O&ob. 1650. 
B. S. For in the Twilight the Felons cannot be well diſcovered. . 


A Hundzed (hall not be charged for a Robbery - 
Gade within it in the Night, nor upon N 19 5 bands or 
Sunday, becauſe Hue and Cry cannot be made in " 
the Night, for that is a Time of Reſt, 1650 B. . Allo no Perſon 
ought to travel upon a Sunday. 97 ' Vo 
If a Robbery be begun in the Day-light, but i is * „ dae ö wit 
not ended tiil dark Night, yet the Hundred where Nigit, the Hundre! 8 
it was done is chargeable for it by the Statute of chargeable, 
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G08 Felon and Felony. 
Wincheſter, 1650. B. K _ is accounted one continued Act, and 
ſhall relate to the beginning of it. 2 
2 ms The convicted of Murder or Poiſoning, of 
eo Clergy in Marc: Malice prepenſed, Honſe- breaking by Day or Night, 
ing, robbing on the any Perſon bein 7 + Houſe, (fee for 2 N. 
Sway, robbing . tle Burglar Or HN. in or near High- 
een way, ul Beds out of a Church or Chapel. 
2&3 C. 6. tap. 33. or felonioully ſealing of Horſes, Mares or Geld- 
ings, and being thereof convicted, ſhall not have 
N the Privilege of his Clergy. T2603 %. 
The attempting to kill, © By an Xa made 9 'Azxe, it is enacted, That if 
unte or firike » ccd. any Perſon ſhall unlawfully attempt to kill, or un- 
tion of his Office, is Fe- lawfully aſſault, ſtrike or wound any Perſon being 
. lony without Clerg). one of the moſt Honourable Privy ncil of Her 
Cas: Majeſty, Her Heirs or Succeſfors, in the Execution 
of his Office of Privy Counſellor in Council, or in any Committee of 
Council, the Perſons ſo offending, being thereof convicted in due Form 
of Law, ſhall be, and are hereby declared to be Felons, and to ſuffer 
Death, as in Caſe of Faony: r geo 1pv" arp 8 | i 3 | 
hat every Perſon who ſhall ſtab or thruſt a 
4 Statute of fab. perſon that Bath not then a Weapon drawn, 5 
3r Jac, 1. cap. 8. not firſt ſtricken the Party, ſo as he ſhall die within 
ſix Months, although Malice prepenſed cannot be 
1 the Party offending being convicted ſhall ſuffer Death, as 
in caſe of wilful _—_ without . of _ Eee at 
Not to extend to killing ſe , Or in 
6 any other Manner than as aforeſaid. Note, This 
was temporary and continued. 3 Car. cp. 4. 
Taking away of Wo- The taking away of Women againſt their Wills 


uy RD ae is made Felony without Clergy by the Statute of 


Clergy. | Eliz. +. oo | 
39 En * iS, * 9 | 
See 4& 5 P. & P. t. 8. 


The Puniſhment of 
Felony, what. 


Firſt, To loſe his Lik; „ 83 
Secondly, In the odisus Manner of being hang d between Heaven 
and Earth, as unworthy of both. ele SIS 
Thirdly, pe ſhalloſe his Blood as to his Anceſtry z for his Blood 
is corrupted, and he hath neither Heir nor Poſteritx. 
Fourthly, Þe loſeth his Goods. = | 
Fifthly, His Lands; and in ſach Caſe the King ſhall have Amur, 
diem & vaſtum, to the Intent that his Wife and Children be caſt out 
of his Houſe, his Houſe pulled down, his Trees rooted up, his Mea- 
dows plowed up, and all that he. had for his Comfort ar Delight, de- 


ſtroyed. 4 Rep 


The Puniſhment of Felony is, 


124. 


CUhere 


1 oy a efer Se defendendo abe . 
r per fortunium, it is Felony ; for which he for- 7 ni" Felooy} and 


O 

feits his Goods. Rep. {4 -But h * '  forfeits Gdods. 
Pardon of core e an | ſo * his | 

| Bona & Catalla in exigendo poſit. is when ar 1 8 

one is indidted or appealed of op ment gny = bo ©: haolot ets: 

ate, himſelf F been 15 he is out eat ; by this what forfeited. 

withdrawing of himſelf, (which is à Flight in Law) he forfeits all 117 

Code and Thatrch hich be had ts Time ofthe e 
3. enders aAimieitt u th. 4 

found Not ny 5 Rep. 1 10, Pgn;the Exigent, and be afterwards 
3 5 0 K be 

or Felony, w ever takes his Goods be fi re Con- to be ſeiſed till Convi- 

viction or Attainder [hall forfeit the 85 5 Value er - F=x 5 


2% 


by the Statute of 1 R. 3. cap. 3. Go. El. 749. pl. 2. 
of 8 J yo by % OY! lonafe «Bail, by the Statute To perſonate Bil. | 


21 Jat. cap, 26. 


, Do alfo to levy a Fine, ſuffer a, Recovery, ac: 
knowledge a Statute, Recognizance or judgment 
in the Name of another Perſon: not 
nor conſenting thereunto. N 


o alſo to levy a Fine, 
Or Judgment ſuffer a Recovery, &« 


ſent. 
| | 21 Jac. 1. cap. 25, 

| Tt is Murd er for th 6 Moth er to eonreal th e Death Murder to cc heal the 

e e e OTITCT kt 
n 21 Jat. 1. tap. 27. 


What Puniſhment for 
ecute any buying of ſtolen Goods. 


- 
= 
* 
. 


& 4 


En the Statute of x Ame, F,. 2., cap. 9. it is 
enacted, That it ſhall be lawful to role 


Perſon for buying ſtolen Goods, knowing them to Sear: 1 Innæ, Seff. 


be Holen, for a Miſdemeanor, and to be puniſhed ** * 


by Fine and Impriſonment, although the. Principal (hall not be con- 
vie e | if the Principal ſhall afterwards be ac- 
quitted, then the other Perſon ſhall be excuſed. - See Title Pzincipal 


vided of the ſaid Felony : But 
-and Accefſopy. 


e ae 3% ein 8; 1 
It is by a Statute made 19 & 11 V. 3. cap. 23, The Reward for. the 
enacted, That every Perſon who ſhall apprehend Pbrehending of a Felon 


any Perſon guilty of the Elonies (which ſee in 
Title Burglary in this Book) 

them till OOhwIction, they ſhall then, without Eee 
or Reward have a Certificate thereof, under the 

Hand of the Judge before whom the ſame was 


s 


any Diſpute "ſhall ariſe, the Judge before whom dhe Certifcätes 


. 


the Trial was, may appoint. the Certificate into 


tried, certifying the Place and Diſcoverer 30 and if The Judge to appoint 


Shares to be divided amongſt them ; which Certificate may be but 


once affigned over, and whoſoever ſhall have it, 


ſmall be diſcharged from all Pariſh and Ward: . Te be digcherged of 


i 11 Pariſh Offices. 
Offices where ſuch Felony was committed. all Pariſh Ofc 


EL F 


7 P 


Felon, and Felony: 2 


lo Y, and, he ab. gende | poſit” when and 


0 "= 0 >. 0 | A. 8 
on 18 impriſoned upon Suff icion No Felons Goods are 


being privy without Privity or Cor 


) and. ſhall. proſecute Stgt. io & 11 wht. 3. 


Chat 
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606 Feilen and Feloiiy.” 

be "Executors — Chat in ce any pe bs ſain | in the enden. 

Adminiſtrators of Ke yonting to ap opretiend {bch Felon, then his Execy- 

ſuch Certificate. tors or Att iirators ſhall” Dave ſuch Certificate, 
without Fee or Reward. 

Inftead of burning in Chat all Perſons who' ſhall be convicted of any 
e Theft or Larceny, and ſhall have the Benefit of the 

ene them, or ought to be burnt in the 
Hand; inſtead of being burnt in the Hand, ſhall be burnt in the left 
Check near the Noſe, in open Court in the Judge's Preſence. 

Note, This Clauſe was repealed by : an AR made 

5 Anna Sell. 2. 5 Anne, Se, 2. 

2 Put by an A& madd 4 Ceres, cab. . K Nel 
Sr. by an AR made Qed, That any Perſon or Perſons, who have been 
Sea,  Geoin, FIR convicted of any Offence withit the Benckt of the 
Clergy, before the 2oth of Jan, 1717. and are 
liable to be whipt or burnt in the Hand, or have been ofdered to any 
Workhouſe, or who ſhall be therein on the ſaid 2oth Day of 
As alſo any Perſon or Perſons who {hall be hereafter convidted of 
Grand or Petit Larceny, or any felonious rale within the Benefit 
of Clergy, it ſhall be lawful for the Court, before whom they are 

convicted, if they think fit, inſtead of * 
3 them to be burnt in the Hand, or whipped, 


to Tranſportation for Ern them, as ſoon as convenient! unh be, 4 
ſeven Tears. to ſome of his Majeſty's Colonies and P ntations 
in America, for the ſpace of ſeven Years. , -- 


All Perſons convicted Alſi where any Perſotis have been convicted, or 
r who do now ſtabd attainted of any Offences whatſo- 
Pardon of their Lives, Ever, for which by Law Death ought to be. inflic- 
Buy ern of Alen Goode, ed on thein 3, or Where any W wall re 

trenfpotted/fortne be encluded from the Benefit of Clergy wy 2 
ſc of fourteen Years. Ving his Majeſty's Pardon & their Lies, an 
Fe any Perſon or Perſons convicted of. receiv 
bu ying ſtolen Goods, they knowing them to be ſo, ſhall be tran 
ed for the Term of foutteen Fears. 

re any Offender br Offenders, that mal be 
fore the Term expired, 
"they Mall ſuffer Death. 


And if 
fo: tranſported for feven ot fouttern, Years, ſhall 


return into any Part-of Great Britain or -Irilexd, be 
fore the End of either of the faid refpettive Terms, 
Es” he or the ſo returning hall ſuffer Death. 
Proviſo, that his Ma: Proviſo, That the Ning may at ah Time par- 
enhance on fuck den and diſpeffe * An x Toch Tranſportation, 
low of their Return. And allow of aue Return er or 
Offenders from  Amerire, tie ey Brac: Paying e their 
'Owtier or Proprietor ſuch Sum ef Money 4 call de adju 
able by any two Juſtices of the Peace "reliditng within «lf 
where ſuch Owner dwells. 
Clause for the Parc „ And Whereas there are pertons who have Tecret 
* Catchers, Acquaintance with Felons, and make it their Buſi- 
neſs to help Perſons to their ſtolen Goods, and by 
that 


. 


. Felon and Felony... 60 
that Means gain Money of them, which is divided between them. 
che. Felons, it is al ſo enacted. That any dach Perca rey —. 
Reward as aforeſaid, unleſs ſuch Perſons do apprehend ſuch Flons. 
— 1 to be tried and give Evidence againſt them, they ſhall 

b Eiley n — | the Pains and Penalties thereof, accard- 
r Th ae and after the Fre 4 855 
N Jaxnnary 1717, if any be cl hon to ni 
in Priſon for want of ſufncient Bal. e re pe 
fal Exportation of Wool or Wool· Fels, and ſhall refuſe to appear and 

plead to. a-Declaration or Information delivered to him, by the ſas 
of one Term, Judgment ſhall be entred againſt him by Defay] 30 
if he does not pay the Sum recovered againſt him for the ſaid 
within three onths after, he ſhall be tranſported for ſeven Yours 
and ſuffer Death if he returns before the Expiration of that Time. 
Enatted, That all Pirates in Exeland and America * 
ſhall be utterly excluded from the Benefit of Clergy bebe ßl of Cle Fram 
for robbing on the High and Open Seas. - e ti 
Dee the Statute of 3 & 4 U. & A, cap. 9. enti- r 
tuled, An AG to take away Clergy from ſome Offenders, 1 3 « 4 W.&D: 
and to bring others to Puniſpment : Alſo about Acceſ- 1 
Tories and Buyers of ſtolen Goods, and Women convicted of Felony, 
where Men have their Clexgy. Ser in Title Clergy. 
By an At made 40 5 M & M. cap. 8, it is e- ile 
nacted, That every Perſon who ſhall take one or steif 8 
mate Thieves or Robbers, and proſecute him or ao Highway-Man. ” 
them,” until he or they ſhall be convitted of any 
Robbery committed in or upon any 12 Paſſage, Field, or open 
Place, ſhall have from che Sheriff of the Connty where ſuch Robbery 
and Conviction ſhall be made or done, without paying any Fee. far 
.every..Penſan ſo.convifted, the Sum of 40. within one Month after 
| ſuch Conviction and Demand, by tenderi 4 Certificate to the Sheriff, 
'Di *% 0 glons ſhall be convicted: A f any If eny Diſyves; Bow 


2 
0 " 


R's © fa an 7 
i ball ariſe touching the ſaid Reward, the ., ide. 
Thid Jodge ar Jaſtiges (hall, by ſuch Cenificate, . 
| rect che a made amongſt the Parties claiming the ſame, 
in ſuch Share and:Propartions, as to the ſaid Judge or Juſtices ſhall 

ue a ri Ma u Þ fault of | IN, 7 

ſhall forfeit to the Perſousor perſons dou dle the gu 141 
Sum he ought to have paid, to be recovered by 
Action of Debt. See the Act at 


coverers of Highway-Men: And a further Reward the 7 of High- 


for the Apprehenders of Highway-Men. 
To kill a Felon or a Burglar in the Defence of a „ BS 2. 
Maus Per ſon or Houſe, is no Felony. Hob. 96 , Perſon or Houſe , AA 


See 


befare- whom ſuch 


Alſo, ſee in the ſame Statute the Reward for Diſ= A further Reward for 


808 Felon and Felony: ** 


9 Cloth . See an AQ 7 22 Cr. 2. 7 

or im I 

| ” is Fe the Rack 2 by ow fe d 5 bir 
Majeſty's Ammunition ad St ores,” ? 

to bark Mack” By an AQ made 248 


bezit his 


. eg. 7¹ Pen 


of Corn, Hay, _— led, An Ad to the 1 ur 1555 burning of Houſer, 
* * Stacks of Cori and Hey, and killing or * Cu-. 


3 le, it is enacted, That where"any Perſon Hall! in 
22 & 23 Car. 2. Tap. 7. the Night; time . r and wilfully burn, or 
a cauſe to be burn icks or Stacks of Corn, 
Hay, Barns, or other Buildings, or Nins or in the Nigit.titme ma- 
liciouſly, unlawfully and willing! on of def "Houſes; Sheep,” or 
other ttle of any Perſon, ſhall adjudged a lon, and ſuffer as 
me ' This:A& mak Corraph in of Blovs, | 
| makes no io nor 
— no Corruption Diſinheriſon of the” Heir. 
The Pally ne they may upon bis Petition be 
o ay be oo Ein tranſported for ſeven Years ; but if he returns be- 
oa fore the ſeven Years 'cxpired, it ſnall be en. 


Picking of Pockets is De that takerh away privily as a pick ket, or 
* — * otherwiſe; from the Wer z 
or Goods; the Pęrſon who loſt them not knowing 

thereof, ſhall be Felony without Clergy. 8 Biz. cup. 4. 
here a Felon fefuſes to plead, the Indgment 
* ſevere winnen: is, That he be femanded to Priſon, and laid in 


a *Priſoner refuſes to ſome low dark Place, where he "ſhall lie naked on 
Pad. © - the bare Earth without Litter or other Cloathing, 


vy . 
. # 3 3 


WW > 


hall lie upon his Back with his Head and Feet tincoyered, 7 Jo one 
Arm drawn with a Cord to one Quarter of the Room, and the other 
Arm to the other; and the ſame Manner ſhall be done with his Legs, 
and there ſhall be "laid upon his' Bod) Tron and stones, as "much and 
more than he can bear, and he ſhalf have the next Day three Morſels 
of Barley -· Bread without Drink, and the next Day drink thrice of the 
Water next the Priſon without Bread, &. | fic nſque ad mortem. 2 Inſt. 778. 
ee Perſons come into u Tawern to drink, and one 
22 —＋ 44 ſtole a Cup in which" they drank '; this is not 
Burglary, but it is ſuch a Rlony as 'ouſts him of 
the Benefit of his ogy” Wa 2 VEE 
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except ſomething to cover his privy Parts, and 


k 4 : : : a | 


1 


Ftoſfment. 


Houſeg, 02 other coꝛpozeal Ges! aps A Feofincat, what 

n e 
10 ers Liberp, Seiſin, and 

Poſſeſſion, it is a Feoffment. ?, Bellin, and 


A Feoffment made of Lands unto a Ferns Co- A Feoffment to a 
vert is a good Feoffment in Law, until the Huf. feng Covert is good, if 
band do difagree to it; but if he diſagree, it is wil +) 
not good; for the Wife can neither give nor take 

without her Husband's Confent. Hill. 23 Car. B. R. 

I Leſſee for Years makes a Feoffment, the Leſſor Lefee for Years makes 
being upom the Land where Livery was made; in ufer, Leſſor be- 
this is a good Feoffment, the Law adjudging the Livery was made, this is 
Leſſee in Poſſeſſion, becauſe he had Right thereun- Sd. | 
to by his Leafe ; and Loy — always to be 

given of the Poſſeſſion, and therefore he that hath the Poſſeſſion muſt 
make the Livery z but if the Leſſor makes the Livery, the Leſſee be- 
ing upon the Land, this Livery is void; for the Leſſor cannot give 
the Poſſeſſion when the Leſſee is there. Cro. El. 32 1, 322. 


The Word Feoffment implies Livery. Hob. 262. The Word Feoffent 


implies Livery. 


A Man pleads Feoffavit, dedit, or dimiſit, for The pleading of a fe- 
Life: This implies Livery ; for without Livery, it _— Gift or Demiſe, 
is no Feoffment, Gift or Demiſe. 8 Rep. 82. 6. * 

Hob. 262. See Title Livery. | | 

A Feoffment being a Common Law Convey- 4 Feoffmene makes a 

ance, and executed by Livery, makes a Tranſmu- ranſmutation of Eſtate. 

tation of Eſtate: But a Conveyance by the Statute 

of Uſes, as a Covenant to ſtand ſeiſed, ec. makes K .. .,a-—o 1 2 

only a Tranſmutation of Poſſeſſion, and not of of Poſſeſſion. * 

Eſtate: Becauſe no Eſtate paſſes by thoſe Convey- 

ances, but only an Uſe. See 2 Lev. 77. 1 Ventr. 378. 

Ik Leſſee for Life, and the Reverſioner in Fee, : 

Tenant for Life, Re- 


make a Feoffment in Fee by The each gives his minder in Fee, join in a 


Eſtate, VIZ, The Leſſee his by Livery, and the Fee feoffment. 
from him in Remainder. 6 Rep. 15 6. 


7 Q Tenant 


610 Feoffment. 

2 Tenant in Tail makes a Feoffment in Fee: The 
r Inheritance of the Tail is not given to the Feoffee 
IRE by the Feoffment, nor is he thereby Tenant in Tail : 
For none ſhall be Tenant in Tail, but he only who is comprehended 
in the Gift made by the Donor. Plow. 562. 4 But it gives away all the 
Eſtate the Feoffor had. Hob, 3355 1 

Baron and feme, Tenants in ſpecia) Tail; Ba- 
o Baron and Feme in ron makes a Feoffment and dies; Feme ſurvived, 
* makes a Feoffment; and before Entry died. This is a Diſcontinuance 
von ſurvived, and died at the Common Law to the Iſſue, who ought to 
iz claim as Heir of their two Bodies, and: not as Heir 
TL to one only: But if the Fete had entred, and re- 
continued the Eſtate-Tail, the Diſcontinuance had been purged, and 
the Eſtate-Tail reveſted in the Feme. 8 Rep. 71, 72.4. 
f A Feoffment to a Man and his Heirs, without 
Ag Jae Conſideration, and ſays; not to whoſe Uſe : This 
not to whoſe Uſe, it ſhall be to the Uſe of the Feoffor and his Heirs. So 
ſhall de to the Feoffor's Iikewiſe it is in the caſe of a Fine or Recovery, 

2 "where no Uſles are declared. 

upon 2 Feoffment QUUhere a Man makes a Feoffment without any 
de ett dat act eng Conſideration, by that the Eſtate and Poſſeſſion 
ue, paſſes. - paſſes, but not the Uſe; that ſhall diſcend to his 
- +1 Mer, . liLoow. 102, Oofe 256; | -/: q 

A Feoffment and Li= A Man makes a Feoffment to J. S. Habendum af- 
becher Peab traf ter his Death, and Livery is made; this is void, 
at being in futuro, and the Livery is alſo void. Cro. Eli. 
e eee 

The Commerdsden A Keolfment is the moſt ancient and neceſſary 
of 2 Feoffment, Conveyance, both for that it is ſolemn and publick, 
| and therefore beſt to be remembred ; and alſo for 

that it clears all Diſſeiſins, Abatements, Intruſions, and other wrong- 
ful or defeafible Eſtates, where the Entry of the Feoffor is lawful ; 
which neither Fine, Recovery, nor Bargain and Sale doth. Co, Litt. 9. a. 


: 


be. Seifin of the Conuſee in a Fine is but a 
meer Fiction in Law, and an invented. 
Form of Conveyance only : His Wife 
ſhall not be endowed, neither ſhall his 
Heir inherit. | 


* 


The Law ought nde The Law ought not to be ſatisfied with Fictions, 
uw _— * where it may be really ſatisfied. Paſeh. 24 Car. 1. 
neceſſary in ſome Caſes, B. R. Yet in ſome Caſes Fictions of Law are neceſ- 

ſary, and to be allowed. 


4 Fleti 


Seiſin of Conuſce in a 
Fine is a meer Fiction. 


Fieri Fatias. 


Exetution. 


Atarn of warts, 
_ (Sheriff... 


a Man recovers Debts oz Damages in 


X H. Ea. is a Judicial Writ, and lies where 
; A any of the King's. Courts; by which 


. Writ the Sheriff is commanded that he 


A Fi. Fa. what. 


* 


levy the Debt and Damages of the Goods of the Defendant,8c. Note, 
This muff be ſued out within a Pear and a Day after the Judgment, 


which ff it be not, then the Judgme 
Note alſo, This UIrit is given by the Statute of 
Weſtminiter 2. 13 E. 1. cap. 18. 


Where an Execution is ſued out, and the De- 
fendant dies before it is executed, it may be ſerved 
upon the Defendant's Goods in the Hands of his 
Executor or Adminiſtrator. Cro. Eliz. 181. pl. 16. 

By a Fi. Fa. out of the Exchequer for the King's 
Debt, the Beaſts of J. S. which were leyant and 
couchant upon the Lands - of the King's Debtor, 
were taken and ſold as the Goods of the Debtor ; 
this is naught ; but they might have been diſtrein- 
ed for the King's Debt. Cro.Eliz. 431. pl. 38. 

_ The Sheriff may ſell the Goods upon a Ei. Fa. 
and take the Money ; but he cannot take the Mo- 
ney upon a Ca. Sa. becauſe that Writ doth not 
warrant him to do it. Lutw. 588, 589. 


taken in Execution to the Plaintiff, in Satisfaction 
of his Debt: ; Becauſe his Authority is to ſell the 
Goods. Lutw. 589. Cro. El. 504. pl. 8. 

By the Statute of Frauds and Perjuries, the She- 
riff muſt endorſe the Day that the Fi. Fa. was de- 
livered to him, for from that. Day the Goods are 
bound: So that if another Fi. Fa. comes after- 


wards, or the Defendant dies afterwards, and before the Return, yet - 


The Sheriff cannot deliver the Goods by him 


nt muſt be revived by a Sci. Fa. 


13 E. t. cap, 18. 


How a F. Fa. may be 
executed after a Defen- 
danty Death. 


Where Cattle upon 
the Land of the King's 
Debtor may be diſtrein- 
ed, but not taken in Exe. 
cution. 


Sheriff may ſell Goods 
upon a . Fa. but can- 
not take the Money up- 
on a Ca. Sa. 


Sheriff cannot delivet 
to the Plaintiff the 


Goods taken npon 2 Fi. 
N. 


Sheriff muſt eridorſe 
the Day on the Fi. N. 
when he received it. 


Stat. 29 Car. 2. cap. 7. 


612 Fieri Facias. 
that firſt Writ ſhall be firſt executed and ſatisfied. But 5 ſee Mod. 


376, 377. ſeems to be otherwile. 
3 Mo Writ of Fi. Fa. or other Execution ſhal! 
\ 3 —_— of the bind the Property of his Goods againſt whom 
29 Car. 2. tap. 3. ſuch Writ of Execution is ſued, but from the Time 

it ſhall be delivered to che Sheriff, Under-Sherif 

or Coroners, to be execated ; which ſaid Officers, their Deputies and 


Agents, ſhall, upon the Receipt thereof, without Fee, endorſe upon the 
Back thereof the Day of the Month and Year where- 


29 Car. 2 t. 3. in he received the ſame. Statute of Frauds and Per- 
Fries, 29 Car. 2. cup. 3. | 

©. How ebe Sheriff is o here upon a #5. Fe. the Sheriff reciting the 
8 Defendant's Term, recites it falſly, and ſo ſells it, 
the Sale is void ; becauſe there is no ſuch Term. 

But notwithſtanding this falſe Recital, if the Sheriff had ſold all the 
Intereſt that the Defendant had in the Land, there the Sale had been 


a LY 2 he Sheriff reciting, that the Defendant had a 

* general Recital, Term of divers Years yet to come, ſold it upon a 
N Fi. Fa. and held good. id. | 

How 3 A Term is delivered in Execution to the Plain- 

Aas, Ta ben bel tiff upon an Elegit, and then the Elegit is reverſed; 

taken and ſold upon a Reſtitution ſnall be of the Term: But in Caſe of a 

n | E. Fa. the Sale of the Term is good, and Reſtitu- 


tion ſhall be only of the Money. Cro. Jac. 246. 
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File 02 Filace, / whereupon Pꝛocels and 
. other Watters are filed, is commonly a | 
111 

| RT | 0 ng 18 
filed ; and being then in the pꝛoper Dfitce foz that Purpoſe, it become 

a Necozd of the Court. * _ "I's * n * N a 
„ Affidavit not read in Alhdabftg which are not read in Court may not 
wg ig Kart. = 3 filed there until the Secondary hath made his 
made his Report. Report in the Cauſe, tonching which ſuch Affida- 


What a File is. 


| I vits were made; but if they be read in Court, they 
may preſently be filed. Trip. 24 Car, B. R. For the Court takes no 
Notice of them until they be read in Court, or that they are taken 
Notice of by the Secondary upon Examinatfon of the Matter referred. 
Sr: 0 


2 ERS. «on 


An original Writ may be filed after Judgment 
given in the Cauſe, for which it is ſued forth; if 
it were ſued forth before the Judgment given, (Trin. 
1650. 26 Junii, B. S.) elſe not. 

Ir is now uſed, that if a Rule be made upon the 
reading of Affidavits in Court, the Olient ought 
not to have the Affidavits out of Court, but they 
ought to be filed, that Copies may be taken of them, 
if either Party deſire it. ? 

The Court will not compel the Plaintiff to file a 
Venire facias after a Verdict, if the Venire will make 
an Error ; for if there be no Venire, that Defect is 


helped by the Statute of Feofazls; but if there be a 


» 


Venire, and that Venire is 


Filing of Pꝛocels, &c. 


make an Error, 
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An original Writ may 
be filed after Judg- 
ment. . 


If a Rule be made up- 
on the reading the Affi- 
davits, the Client ought 
not to have them out of 
Court, but they ought 
to be filed. 


If the Venire facias will 
the 
Plaigtiff need not file it 
after Verdict. 


erroneous, this is not helped by the Statute. 


Irin. 165 1. B. S. And therefore the Party ſhall not be compelled to 
do a Thing indifferent to be done, or not to be done, to his own Pre- 


ee. : 
n The filing of any Proceſs, or other Thing 
Court makes it a Record of the Court. | 
A Capias that is duly ſued forth and returned, 
ought to be filed. For it is the filing of it which 


in 


makes it a Record of the Court out of which it iſ- 


ſued, and wherein it is returnable. 

A Declaration may be filed in the Office, after a 
Writ of Error is brought. And ſo may a War- 
rant of Attorney, unleſs there be a. Rule of Court 


Filing of Proceſs, &c. 
makes it a Record. 


When a Capias may be 
filed. 


When a Declaration 
or Warrant of Attorney 
may be filed after Error. 


to the contrary ; for the Defendant is at no Prejudice by the filing of 


them. | | 
Chat Affidavits muſt be filed before they are 


read, being taken by Commiſſioners, by 29 Car. 2. 
cap. 3. See Title Alidavits, * 


What Affidavits muſt 
be filed before read. 
29 Cat. 2. tap. 5+ 
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Fines. 


8 


— 


Pleas. 
Kecovery. 
Uſes. 


Baron and Feme. 
See«Conveyance. 
Inrolment. 


3 7 acer litibus imponit. Co. Litt. 262. 4. Litt. Sect. 
441. 


Fines, what. E. INIS dicitur Finalis Concordia quia finem 


If Coouree pay ery Jf the Conuſee of a Fine levied of Lands, do 
Us 4 {he Law Pay Money unto the Conuſor of the Fine at the 
will conftrue the Fine to Time of the Fine levied, and there is no Uſe de- 
__ 3 MO clared to lead the Uſe of the Fine levied of theſe 
Money be paid. Lands; the Law will conſtrue the Fine to be levied 

of theſe Lands, to the Uſe of the Conuſee,to whom 

the Fine is levied ; but if there be no Money paid by the Conuſee, 
nor any Uſe declared, the Fine ſhall enure to the Uſe of the Conuſor 
that levied the Fine. Paſch. 23 Car. B. R. For nothing appears where- 
by it can be ſuppoſed that the Parties had any Intention the Eſtate in 
the Lands ſhould be altered by the Fine, but that the Fine was levied 
for the Corroboration of the Title of the Conuſor ; but where Money 
4 paid, the Law will intend that he that paid it is to have Benefit by 
the Fine. 

1 A Fine levied by an Infant vacated upon In- 
eee upon in. ſpection on a Writ of Error. 3 Lev. 36. : 
peQion, 

; leading of a Fine with Warranty as an Eſto 

W pel by reaſon of the Warranty. 1 Tm 852, "4 


Parties and Privies Parties or Privies are concluded to ſay, partes 
2 . ad finem nil habuerunt, &Cc. by the Statute of 4 H. 7. 
but a Stranger may plead this Plea. Hob. 333. 

_ TE 1 Leon. 82, 83, 84. 
when an Eltate s TUhen an Eſtate is put to a Right, and then 
amen 4 Fine and Non. comes a Fine and Non-claim, it is a perpetual Bar. 


claim it is a perpetual Carter 82, and 163, 164. 
ar, 


J A Fine 


f 1 


Fines. | 615 
A Fine ſur Cognizance de droit come ceo, 8c. is a A kine ſur Copniſence, 
Feoffment upon Record of the Lands compriſed in ei © Feoffment on 
the Fine, and doth imply a Livery and Seiſin of very and Seitn 
thoſe Lands, Hill. 1649. 26 Jan. B. S. to paſs the 
Eſtate out of the Conuſor to the Conuſee ; but if another Perſon were 
in by Tort, it will not amount to an Entry, as a Feoffment will to 
purge that Tort. 
- Dne might formerly have declared the Uſe of a The Uſe of a Fine 
Fine by Parol ; but I think at this Day it cannot pen declared b pale 
by reaſon of the Statute of Frauds and Perjuries. ies 


There are five Parts of a Fine : 4 The ſeveral Parts of a 
| ine, 


Firſt, An original Writ. 

Secondly, Licentia concordand:. 
Thirdly, The Concord. 

Fourthly, The Note of the Fine. 
Fifthly, Pes Finis. See 5 Rep. 38. 


They muſt be levied by original Writ. Stat. w muſt be levied 


13 E. 1. Stat. 4 18 E. 1. Stat. 4. 


Upon the Statute of 7 H. 7. cap. 24. it hath been ove of Fines, 
much diſputed, Whether a Fine ſhall bar an Heir Ses Ch. juſtice 705 4 37. 


in Tail? Then comes the Statute of 32 H. 8. c. 36. See Rymond 260. 
A Fine levied by Te- 


and enacts, That all Fines with Proclamations by nant in Tail hall be 2 


any Perſon of full Age, of any Manors, Lands, Bar to the Heir of his 
Tenements or Hereditaments in any wiſe entailed — . 

to the Perſon levying the ſame, or any of the An- 4 4rackag 

ceſtors of the ſame Perſon, in Poſſeſſion, Reverſion or Remainder, or 
in Uſe, ſhall immediately after the Fine levied, ingroſſed, and Pro- 
clamations made, be adjudged, accepted, deemed and taken to be a 
ſufficient Bar for ever againſt the ſaid Perſons and their Heirs claiming 
the ſame, only by Force of ſuch Intail, and againſt all other Perſons 
claiming only to their Uſe, or to the Uſe of any Heir of the Bodies of 


them. 
In the ſame Statute it is enacted, That a Fine le- or. Fine levied by the 
vied by the Wife of the Inheritance of her late aher itance. * 
Husband,ſhall be void according to 11 H. 7. c. 20. 

eck. 2. | 
a There were two Vills, W. and S. in the Pariſh , 8 * yu 
of F. a Fine was levied of Lands in the Pariſh of |.jea of Land in rhe 
S. and held that Lands in W. did not paſs thereby, Pariſh only, how to be. 
unleſs V. had been an Hamlet of S. and the Fine 
had been levied of Lands in the Aaron * Cro. Jac. 1 20. pl. 3. 

The Record remaining with the (uſtos Breuium N 

was Avery and 35 according to the Record menge. 
remaining with the Chirographer: Becauſe (ſays 3 a 
the Book) the Juſtices took it, that the Note remaining with the Chi- 


rographer, eſt principale Recordum. 3 Leon. Caſe 234. 


Chat 
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816 * Fi ines. 


What Deeds of De- {(Uhat Deeds of . of Uſes or n 


oc, e Age che any Fines or Recoveries ſhall be good, by the Sta- 
Statute of Frauds, and k ute of 4 & 5 Anne ; e the e eue 


, of Tm of Frands, Sec Title Ute. 


What Entry to avoid CUbat F nery or Claim, 41 ace MER 
N Stature of upon, ſhall be ſufficient to void any Fine, or be 
an Entry within the Statute of eee 24 „ 


& 5 Ant | 
2 hc n a PO Ser Title Enten | i 


Baron and Feme (the Baton and Feme (the Feme within Age) levy 
Feme within Age) ©:7.7 a Fine, and upon Inſpection the Wife was adjudg- 
as to both. ed to be within Age; and it was adjudged, that 

Finis pred. (both as to Baron and Feme) Tevocetur, 
1 Leon. 116, 117, 118. Cauſe 158. 

Fine and Non-claim A Fine ant! Non-daim binds a Truſt, and Equity. 
REELING Chanc. Rep. 268, 278. See Title rut. 

Where a Deed recited here a Deed recites a Deed of the Limitation 
— 2 „r of the Uſe of a Fine. Per Cur. The bare Recital was 
Fine. not Evidence; but if it could be proved that ſuch 

Deed had been, and loſt, it would do if recited in 
| another. Med. Caſes 45 
Husband and Wife phugband and Wit Tenants in ſpecial Tail: : 


Tha iets a The Husband levies a Fine, this bars the Intail to 


Fine, it bars bis Ifue. the Iſſue totally. But it remains in Right to the 

Wife as to herſelf, and to all the Eſtates and Re- 
mainders depending upon it; and to all the Conſequences of Benefit to 
herſelf and others, ſo long as ſhe lives, as if the Fine had not been 


levied. Hob. 257, 259. 
CUhen Iſſue in Tail levies a Fine with Proclama- 


Tal. levied by nue iu tions in the Life of the Tenant in Tail to another, 

and afterwards Tenant in Tail dier, this ſhall bind 
8 the Iſſue in Tail and his Iſſue. 3 Rep. 51. 

d Saat in Tete Tenant in Tail bath Iſſue two Sons; the eldeſt 

vies a Fine in bis Fa. levies 2 Fine in the Life of his Father, and dies 

ther's Life, dies without without Iſſue; then the Father dies; the ſecond 

—. it bars not the ſe. Son ſhall inherit as Heir to the Father. Latch 85. 
See Mackwilliam's Caſe in Hob. 


A Fine by Tenant in 
Tail not ſciſed of the in- Tf Tenant in Tail levies a Fine, altho* he was 


tailed Lands ſhall bing NOt ſeiſed at the Time when levied by Force of the 
his Iſſues. Intail, yet this Fine ſhall bind the Iſſues. 2 Leon. 
' Caſe 191. Fol. 158. 

ow not a Remainder But where luch Tenant levies ſuch Fine in the 

; Life of Tenant in Tail, and dies without Iſſue in 

the Life of the Tenant in Tail, there it ſhall not 

bind the next in Remainder in Tail. Cro. Car. 434, 435. nor his next 
Brother. Latch 66. 


4 | 
CAhere 


Fines, 
Caherelone who. hath a Freehold in poſſeſſion 
levies 2 Fine, Come ceo, &c. this enures as a Feoff- 
ment with Livery on Record; but where he hath 
bat a Reverſion or Remainder, it enures only as a 
Grant thereof without Tort to the Poſſeſſion 

the Freehold, but makes only a Diſcontinuance. 
A Fine levied by Tenant for Years, or Life, or 
Copyholder, who continues the Poſſeſſion, and 


o 


after five Years Non: claim; alſo the Leſſor ſhall 
have five Years 


Non-claim after the Determination of their Eſtates. 


617 


Where a Fine is a Fe- 


offment with Livery, and 


where only a Diſconti- 
nuance. | 


of an Eſtranger who hath 
Moor, Fol. 629. 


Fine levied by Tenant 


pays the Rents, ſhall not. bind the Leſſor, though * 


pyholder. 


3 Rep. 77, 78, &c. Tenant for Life, Remainder in Tail, levies a Fine, 


he in Remainder in Tail ſhall hav 
for Life. Litt. Rep. 217. 
| Fo? 59 0 and , 25 the Caſe of Fines. 
Rep. from 44. to 91. See Show, Rep. 40, 41, 74. 
, The | — * © a Fine with the LA 
and dies, the five Years Non-claim paſs after his 
Death; this bars the Wife of her Dower. 2 Rep. 
93. 4. | 


A Feme Covert levies 2 Fine, this ſhall bar her 


and her Heirs, if her Husband doth not enter, and 


avoid it. 10 Rep, 43. u. 7 Rep. 8. 4. b. Hob. 225. 

An Infant levies a Fine, and declares the Ufſes 
of it, ſuch Declaration is good. 2 Leon. Caſe 193. 
here a Claim is to be of an Equity within five 


be by Subpæna and not by Entry. Chanc. Rep. 279. 
It may be levied of any thing whereof a Præ- 
cipe quod reddat lies, as of Lands, Rent, &. or of 
any thing whereof a. Præcipe quod faciat lies as to 
Cuſtoms, Services, G. or whereof a Præcipe 
whereof a Præcipe quod teneat lies. 2 Inſt. 513. 


Df Fines there are ſeveral ſorts, as Sur connſance de 
droit came ceo,&c. aud alſo Sur Grant and Render, or 
Sur Releaſe, or Sur Confirmation, or Sur Surrender; 


Years after the levy ing of the Fine, the Claim muſt 


e five Years after the Death of Tenant 


For Fines and Non- 
claims. 


Fine and Non-claim 
bar a Wife of Dower. 


Feme Covert\levies 4 
Fine, how to be avoided, 


An Infant levies a Fine, 


he may declare the Uſes 
of it. 


How' a Fine is to be 
avoided in Equity. 


Of what Hereditaments 
a Fine may be levied. 


quod permittat lies, or 


Of the ſe eral forts of 


Fines, and their ſeveral 
Natures, 


of all which and their ſeveral Natures, ſee 2 Inſt. 513. 


 CAhether the Uſes of a Fine Sur Grant and Ren- 
der may be declared by Deed contrary to what 
they are in the Fine. Moor, Caſe 138. 249. 

That Conditions are bound by Fines and Reco- 
veries, and what not. See Title Recovery ; and 
2 Rep. 73, 74. '- 6 Wes) 3H 


— 


A Fine or Recovery cannot deſtroy an Eſtate exe- 
cutory, which depends upon Contingencies : Be- 
cauſe it is incertain whether there ſhall ever he an 


Eſtate 47 efſe for the. Fine to work upon; but it 
will deſtroy an Eſtate in Remainder, becauſe that 
is an Eſtate veſted. . . 


7 8 


What Uſes may be up- 
on a Fine ſur Grant and 
Render. 


What Conduions are 
bound by Fines and Re- 
coveries. 


A Fine or Recovery 
cannot deſtroy n Execu- 
tory Eftate; but a Re- 
maiafec it ſhall. 


Diſſeiſoz 
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Where an Entry to 


avoid a Fine is attach'd 
in one of full Age, it ſhall 
run on notwithſtanding 
Infancy. 


Feines. 8 
Diſleiloz levies a Fine with Proclamations; Diſ- 
ſeiſſee after three Years,and within five Years, dies, 


his Heir within Age, who after the five Years ex- 
pired comes of full Age, and within a Year after. 
wards enters; and adjudged not congeable: Be- 


cauſe it being attach'd in the Life of the Diſſeiſce, and he not entring, 
it ſhall, hou there be Infancy, ſtill run on till the five Years are pal 


and Infancy 


A Fine and no Writ 
of Error brought in five 

2ars is a Bar to any to 
be brouvht afterwards, 


4 9. 7. t. 24. 


A reputed Manor will 
not paſs in a Fine fora 
Manor. 


Where a Fine ſhall bar 
a Truft, 


upon a good Conſi 


Where Tenant in Tail, 
Reverſion or Remainder 
to the Crown, levies a 


Fine, it ſhall bar the 


Iſſue, and where not. 


where the Reverſion is in the Crown, nor the Remainder 
Procurement, and not by the Gift of a common 
See 2 Rep. 15. b. 16. 4. 8 Rep. 78. 4. 


How to plead a Fine 
or Recovery to Uſes. 


Caſe 1s) 


Directions for it. 


Where the Uſes are 
declared by a Deed be- 
fore the Fine. 


May be levied in Anci- 
ent Demeſne. 


See Title Erroz, and 
Stat, 10 & 11 Ul. t. 14. 


A Rent may be by a 
Deviſe or Fine, without 
Attornment. 


all not hinder it. 


was levied to ſuch Uſes; and in Evidence you mu 
the Deeds to prove the Uſes. 8 V. B. R. : [i 


240. e 


1 Plom. from 355, to 376. 

A Fine levied, and five Years paſt without bring. 
ing of a Writ of Error, is a good Bar, by the Word 
AFions, within the ſecond Saving of the Statute of 


4 H. 7. cap. 24. Cro Jac. 333. 


There a Fine is levied of a Manor, nothing but a 
Manor ſhall paſs, and not a Manor in Reputation. 
Cro. El. 907. pl. 29. 708. fer; wg 

A Fine of Ceſtny que traſt ſhall bar and transfer 
a Truſt, as it ſhould an Eftate at Law, if it were 


deration. Charc. Rep. 49. See Title Trulf. 


Tenant in Tail, Kemainder to the King, (not 
ſaid Reverſion) levies a Fine, hath Iſſue and dies, 
the Iſſue is barr'd, ſays Moor, Caſe 258. 3 Leon. 
Caſe 84. 4 Leon. Caſe 108. Hob. 332, 333.. But Co. 
Litt. 372. b. 373. 4. it ſhall not bar the Iſſue in Tail 
by the Kings 
Perſon to the Crown. 


In the pleading of a Fine or Recovery to Uſes, 
you need not ſet forth the Deeds which lead the 
Uſes, but to ſay, that the Fine or i (as your 

produce 


Several good Directions how to plead a Fine. 
Lame 1625," 26. Lev. zl. 

CUhere the Uſes of a Fine are declared by a 
Deed before the Fine, there no other Uſes can be 
declared by Parol. Ram and Thacker. 9 W. B. R. 
Nor upon a Recovery, * cat | 

A Fine may be levied of Lands in Ancient De- 
meſne ; thoſe Fines make a Diſcontinuance, but do 
not bar by the Statute of Non- claim. Lytw. 781, 
909, M2855 co to 1 

See Title Erro2, for the Limitation of the Time 
for r of Writs of Error upon Fines. per Stat. 
10 & 11 V. cap. 14. which appoints twenty Years. 

By a Deviſe or Fine to Uſes, a Rent may paſs 
without the Aſſent or Attornment of the Tenant ; 
becauſe not neceſſary to theſe Attornments. 2 Lev. 


Tenant 


* 2 N * D 4 ” A 
« 7 1 We" 7 lk a 48 * 
* | nd * F 0 . 
* py WY : } 1 : 
, 5 * x - 


Fines. 

Tenant for Ninety-nine Years, if he ſo long 
lives, levies a Fine, and dies; he in Reverfion ſhall 
have other my Years after his Death to avoid the 
Fine. 2 Lev. 5 

Tenant in Tail bargains and ſells in Fee, the Bar- 
gainee levies a Fine; the five; Years paſs in the 
Life of the Bargaſnor ; z this ſhall not bar the Iſſue 
in Tail, but he 

his Father's Death ; but if Tenant in Tail had been 
diſſeiſed, and the Diſſeiſor had levied a Fine, and 


all have five Years to claim after 
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W here the Reverſio- 
ner (hall hare five Years 
after theTenant's Death, 


Ten*nt in Tail bar- 
gains and ſells, Bargainee 
leviesa Fine; fiveYears 
3 m the Bargainor* 8 

ife time. the Iſſue ſhall 
have five Years after his 
Death: Otherwiſe in 
caſe of a Diſſeiſin. 


the five Years had paſſed without: Claim, that ſhall bind his Iſſue. 


Cro. Eliz. 896. pl. 16. 

A Man deviſes to his Wife for Life, Remain- 
der to his Son when he ſhall come to twenty-five 
Years of Age; he, before he came to twenty-five, 


A Fine levied by one 
not ſeiſed of the Eftate. 
Tail ſhall bind his Iſſue. 


and had no Remainder in him, levies a Fine, and dies at twenty. five; 
then the Wife died; this bars the Iſſue, though at the Time of the 
Fine he was not Tenant in Tail, but a Perſon to whom the Land was 


intailed. Cro. El. 610. pl. 16. 611. 
So it is where Tenant in Tail makes a Feoff- 


ment, and diſſeiſes the Feoffee, and levies a Fine; 
this Fine ſhall bar the Iſſue in Tail, and ſhall bind 


the Right of the Intail that was in him who levied 


the Fine. [b:d. 

Tenant in Tail to him and the Heirs males of his 
Body hath: three Sons ; the ſecond levies a Fine in 
the Life of the father; z the Father dies, the eldeſt 

is not barr'd ; but if the eldeſt dies without Iſſue, 
the Third is barr d. Hob. 333, 334. 

A Fine levied of a Tenement is naught. 1 Leon. 
188. Caſe 265. 

A Fine upon a Releaſe cannot be intended to be 
to any other Uſe, but to him to whom it is levied. 
3 2 Caſe 6r. 


So where Tenant in 
Tail makes a Feoffment, 
and difleiſes his Fcoffee, 
and then levies a Fine, 


Where the Fine of the 


middle Brother bars the. 


younger, not the elder. 
living the Second, 


Cannot be levied of a 
\Tenement. 


To what Uſes a Fine 
upon a Releaſe can be. 


Fines 


r 
1 


— — — . I” 1 9 — 
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Fines fo2 Offences, 
CAmercements. 
See Courts. 
{Leets. 


Ine foz an Offence, is a Sum of Money, 
which a Man is to pay to the King fo2 any 
| — o2 Dffence againſt the Hovern- 
ment. Air % i 582 


Fines for Offences. 


The Court may fine a The Court may ſet a Fine upon one that ſhall 
2 re beat any of the Court, or the Jury impanelled to 
try jf * there, or the Procurers. 27 A/ 63. 44. 

32 H. 6. f. 5830 | 


Bel ot bac Hig 3 178 ; 
Su aden ® Attendance upon the Court, as his Place requires; 


the Court may ſet a Fine upon him for his Neglect. 
Trin. 22 Car. B. R. For the Court hath the Government of ſuch Offi- 


cers, and is to puniſh Miſdemeanors. © | 
rted by the Maſter to be 


CUhere a Perſon is repo 


Or any reported by 


. the Maſter to be guilty guilty of a Contempt to the Court, the Court may 


of a Contempt- fine him as they pleaſe. _ 21110 
Or 2 Clerk of the This Court may ſet a Fine upon the Clerk of 
Peace who returns an the Peace, who returns an Indi&ment in this Court, 
Indietment not good in upon a Certiorars directed to remove the Indictment 
Matter of kom. into this Court, if the Indictment be not good in 
the matter of Form. Trin. 22 Car. B. R. For it ſhall be intended that 
it was his Negligence that the Indictment was not well drawn; for it 
ſhall not be preſumed that he can be ignorant in the Form of drawing 
Indictments, and he is an Officer accountable to this Court for Things 

done in relation to his Office. | 

3 The Court cannot ſet a Fine upon a Sheriff that 
a Sbert f out of hisOffice. is out of his Office. Mich. 22 Car. B. R. For then he 
; ceaſes to be an Officer of the Court, and conſe- 
quently the Courtcannot puniſh him as their Officer. 
or 2 & may fine Juſtices Ik Juſtices of Peace do proceed upon an Indict- 
Ing 08 In TndiAnent af. ment after a Certiorari out of this Court is deliveted 
ter a Certicrari delivered Unto them, to remove the Indictment into this 
2 Court, this Court may ſet a Fine upon them or 
3 their 


EI Fines foz Offences. 
their Contempt to this Court, in not obeying tlie Proceſs thereof 
Hill. 23 Car. B. R. This was done . 3 the Caſe of Sir John 
Sealley and Sir Tho, Stile, two Juſtices of the Peace of the County of 
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Ik a Habeas Corpus do iſſue out of this Court, Aldo for the inſuffici- 
and the Party to whom it is directed do make au ent Return of a Habeas 


inſufficient Return of it, this Court may ſet a Fine 


For it ſhall be accounted his Negligence or Falſity 
g Return, = | ae 

It Part of a Fine that is ſet upon one that is con- 
vided upon an Indi&ment or Information for an 
Offence done by him contrary to a Statute, do be- 


Cor pus. 


that makes hot a 


= the Party for making this inſufficient Return. Paſch. 24 Car. B. R. 


If Part of a Fine he. 


long to a Subject, the 
whole Fine ought not to 
de eſtreated into the 


long to a Subject, as it may if the Statute do ſo di- Bchequer. 


rect, all the Fine ſet upon the Party ought not to 
be eſtreated into the Exchequer. Paſch. 24 Car. B. 


R. But the King's 


Part only ought to be eſtreated ; for if it ſhould, this would put the 


Informer to Trouble to get his Part. | 

. A Fine of twenty Nobles was ſet upon one for 
bringing an Atraint againſt a Jury, after the Jury 
had been formerly acquitted; Hill. 1649. B. S. 
4 Feb. B. S. For falſe Vexation of the Party. 
The Court may fine a Man for an Offence com- 

mitted in Court in their View, or by the Confeſ- 
fion of the Party, recorded in Court. | 


Fiens aſſeſſed in Court by Judgment upon an 
Information cannot be afterwards qualified or miti- 
gated. Cro. Car. 251. pl. 1. 2 

A By Law to levy a Penalty by Diſtreſs only, 
is good; but to levy by Diſtreſs and Sale of 
Goods, is naught. 3 Lev. 281. | . 

A Fine ſer upon one which is voidable, is not 
void abſolutely, but continues to be a good Fine 


until it be avoided by the Plea of the Party fined; 


the Caſe of a Fine that is void. 

All Capiatur Eines are now taken away, by the 
Statute of 4 & 5 V. & M. cap. 12. except where a 
Defendant pleads Non eſt faFum, and it is found 
againſt him; for that is Caſus omiſſus out of the Act. 

Ma juror at the Bar will not ſwear, he may be 
fined, 2 H. 6. 12.6. WER 

The Steward of a Leet may impoſe a Fine upon 
one who is choſen Conſtable, and refuſes to be 
. {worn : So alſo he may upon'a Tything-man, who 
refaſes to make a Preſentment in a Leet. 

Ik one of the Jury in a Leet departs without 
giving of his Verdict, the Steward may fine him. 
Co. 8 ep. 38. hs b. a 
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A Man who brings an 
Attaint againſt a Jury 
after they had been ac- 
quitted,may be fined. 


The Court may fine 
for an Offence commit - 
ted in their View, or by 


the Confeſſion of the 


Party. 


Fines afſeſs'd in Court 
upon an Information 
cannot be mitigated. 


A By-Law to levy by 
Diftret, is good; but 
not to (ell. 


A voidable Fine ſet; 


how it is to be. 
otherwiſe it is in 


What Capiaturs are ta- 


ken away per 4 & 5 Ws 


& P. t. 12. 
. 


A Juror who will rot 
fwear, may be fined. 


Where the Steward of 
a Leet way fine a Con- 
table or Tything-man. 


Where a Juror in 2 
Leet. 


Eo 


628 Finrs:foz Offences. 
[Hmpriſopment is mei- Co every Fine Impriſonment is incident, and 
dent to every, ie when the Judgment is uod deſendent capiatur, 175 


is, DR, . * fecerit. Co. 8 Rep. 39 b. 
| "4.2 Cro. Car. 3 tt. 126. b. en 
Where a poſt Fine The nde w of a Poſt-Fine cannot diſtrein for 

tuft de ſued for. it, bur "ct be ſued for in the Eichegder 
3 Leo 19 
Tbe Fine ſholl be a-. Mere a Peron is fined to the King, notwith- 


— hong ſtanding the Body continues in Priſon, the King 


be be in Priſon for is ſhall be ſatisfied the Fine out of 55 Sor of- the 


Delinquent's Eſtate. 4 Leon. Caſe 393. 
a Feme Covert be fined, chough ſhe goes to 


80 ke a Femme Co- 


vert is fined, and dee, Priſon and ſtays there, her Huzband Lands an 
Lands d po, it. * be liable to pay the Fine, Bid. 
— „ : _ 


F it Aj ruits and Tenths. 


8 are. F run are by e 8. c. 3. 


26 P. 8. t. 3. Bett. 2. Sect. 2. üppofnteb to be one Pear's Pꝛoſits th 
be paid fo every 4 Biſhopzick, 
Abbacy, Wodan Pz2tozy, College, Pol 


pital, Archdeaconry; Deanery, oftſhip, Pzebend, Parſonage, 
Cicacage, Free Chapel, and £9, Provoltihi Benefice, Dittce 02 19:0: 
tion Spiritual in England, 02 elſewhere, within any of the King's 
ominions, wherennto any {Perſon ſhalt be nominate, e elected, pꝛe⸗ 
fected, p2eſented, [collated oz 1 4417 t which, together with the 
Tenth- part of all the Revenues and Poofits belonging to all the ſald 
Spiritual Pꝛomotions, are by the (aid Statute given to the (aid King, 


his Heirs and Succefſors, 


The Queen gave all The Matter ſtanding thus, The Queen's Majeſty, 


2 or L * „4 out of her moſt religious and tender Concern for 
2 & 3 Inn, cap. 11, the Church, was pleaſed not only to remit the Ar- 


* rears of her Tenths, but alſo that the whole Re- 


venue of Firſt-Fruits and Tenths might be ſettled for a perpetual Aug- 
mentation of the Maintenance of her Clergy in Places where they are 
not already ſufficiently provided for: All which, with the Manner of 
it, and how to be diſtributed, was paſſed into a Law by the Statute of 


2 & 3 Anne, cap. II. 
R Afterwards the laſt abovementioned Act being 
1 found to be defective, a Supplementary Act was 
made Anno 5 Anne, entituled, An AG for diſcharg- 


ing of ſmall Livings from their F irſt- Fruits and Temths, 4 all Arrears 
thereof ;; which ſee at large. | | 


4 ; | Note, 


„ Firſt-Fruits and Tenths. | 34 
Note, There is a Clauſe, that this Act ſhall be. Becel to be a pub © 

taken and accepted in all Courts as a Publick Ack. ef at. 

See another Act made 6 Aznz,cntituled, An AB. Another Ad mute 

to emlarge the Time for returning the Certificate} of all afterwards. 6 Anne. 

Eceleſiaftioal Livings not exceeding fifty, Ponnds per 

Ann. a alſo for diſcharging of Lounge of that Value from the Payment of 


Firſt-Fruits, and for —_— to Archbifhops and Biſhops, and other 


Deignitaries, for Payment of their Firſt- Fruits, 
Plotlam,. 
See Wreck. 


1 is when a Ship is ſuntk 02 petiches, and the - Ban, what: 
Goods are floating upon the Sea; 5 Rep. 106. b. 

The Law gives a Year and a Day for the Pro» Wen ke be cited. 
prietor to claim Flotſaz. 1 Keb. 657. pl, 39. | 0 


Foꝛtible Entry. 
See Indicment. 


—JOrcible Entry is where any Perſon 02 Per: A Forcible Entry, vbat. 
, ſons with ſtrong Hand do make Entries in⸗ 3 8. 6. cap. 9. 

to Lands, Tenements, o2 other Poſſeſſions, 

. And hold them with Fozce; and alſo thoſe 3 

who make Inſurrectons, Riors, Routs and Aſfeniblies in Diſtur⸗ 
banee of the Peace of the Law, oꝛ tn Affray of the People. 


The 
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The Poſſeſſion of the 
" Tenant is the 


of the Leſſor. 
Where a Man hath 


Poſſeflion' for three Years 


quietly, - he may hold 


intended. 


An Indictment rever- 


fed for not ſi ing, adtunc 


exiſten. 


89.6. t. 9. 


It lies for a Forcible 
Entry in Tithes and 
Rent. 


The Lord of the Soil 
cannot be indifted for a 
Forcible Entry into, and 
Forcible Detainer in 2 


Common, and why. 
of it with Force 


No Reſtitut ion after 
three Years quiet Poſ- 
ſeſſion of his Eftate not 
ended. 

13 liz. cap.r i ſed. 3. 


: * 
5 


Term he kept it againſt his Landlord, ' it was 2 


with Force z how to be 


Force ; that is intended where the Eſtate is conti- 


hs.) 


againſt.a Commoner 
ſus nom datur per legem. Cro. Car. 486. 


E for vel diſſeiſte, 


_ The Poſſeſſion of the Termor was the Poſſeſ- 
ſion of the Leſſor; and when at the End of the 


Forcible Detainer : And where the Statute ſays, 
That where ate "hath had Poſſeſſion | for three 
Years quietly, \ he might hold the Poſſeſſion with 
nued. Cro. Jar. 199. Pl. 28, 1 

Jndi ment upon the Statute of 8 H. cap. 9. it is 
ſaid, Vi & armis he entred into ſuch Lands exiſten. 


- ' liberum tenement. J. B. and expelled and amoved 


him, and ſaid not adtwrc exiſten. and for this Cauſe 
reverſed. Cro. Jac, 214. Latch 109. 

An Indictment of Forcible Entry inTithes lies; ſo 
alſo for Rent. Co. Car. 201. pl. 3. | 


The Lord of the Soil was committed by a Juſtice 
of Peace for holding the Common with Force, which 
was ill ; ' becauſe the Common being his own 
Ground, he cannot be indicted nor committed for 
entring into his own Land with Force, or holding 

3 for the Statute: ſays, abs . 


Exteption taken to an Indictment for an forts 
expulſe &  diſſeiſne inſtead of vel diſſeiſue in the 
Conjunctive, and quaſh'd. Cro. Eliz. 96. pl. . 

No Reſtitution ſhall be awarded if the Party in- 
dicted hath been three Years in quiet Poſſeſſion, and 
his Eſtate therein not ended or determined. 


— 


Foteign Attachment, See Attachment. 


Fort. 


| Foreſt is «Place pidtleged by Royal At  , 

 thozity oz?Yeeſeriptton to2 the neaceadie A Foreſt, what. 
Abiding ano Fpueahmen of. the „ 1H gr 

and Birds Fozeſt, fo2 t Sens. of 


Same, fo? which there eee wen pecuitar Officers, Laws and b Oxders. 


' A Foreſt may be in e Hands of 4 Subj a, a A Nd 4h be is 
ſhall be uſed as a 5 both 22 King 9 A A 
rity for the Adminiſtration of Juſtice there, and | 
for his Juſtices to come there, 10 for the Grantee to have and uſe 
— of a — we ibert c—_—_ a _ in the Hands of a 
Su : But wit uch Liberties; it being in the 
Hands of a common Perſon, is but a Chaſe. Gro Js ha * 
155. Co Litt. 233. 4. 4 Inft. An Fl 

That the Owners of the Woods of Foreſts or The, Se may cn 
Chaſes in the Hands of Subjects may at their Plea- ©! oy ited} oh thc” + wi: 
ſure without View or Licence of the Foreſter cut leave ſufficient Vert. 


* * 


Parks which _ been laid open to 0000 for Parks laid open t6 
forty Years, may be incloſed again, and they may [ing may de ipclſed 


s & # & + 


Intlolures cannot be in Foreſts and A un- e ae . 


11 


= 
* 


Trig be l. 
r 


ers. 5 
Eres ARE 


Jn Criminal * | 
In cin Canſes, 


25 


FF 8 are in Criminal Hotter, s where 


korfelture, what. fate 1 & 
01 a Becton 1 Tg 4 upon Condition 

G L511 in c n aſe of, 1 0 js ' Dull Bene 
Malie. gat 7 Taro 5; a Rt g 


0 to do his 


* 


8 Fobleitures i in Criminal Matters are 35 Convi- 
4 in Ctimi. jon or Attainder; Conviction is before Judg- 

ment, by Verdict, Confeſfion, or Recreancy ; At- 
tainder is upon the Judgment given upon the Verdict, Confeſfion, Or 
Recreancy,or upon the Outlawry,or Abjuration. Co. Litt. 390 b. 391. 4. 
don an "Attainder of Treaſon or Felony the 
is ſo corrupt, That 


Attainder 4 Treaſon 
or Felony works Corrup- 
tion of Blood. 


I TIE. 1. His Children cannot be Heirs to him or an 
. The Conſequences of L 7 
2. Ik he were noble and gentile before, he and 
all his Poſterity are thereby made baſe and 


ignoble. 
23. At is ſo high that it cannot be abſolutely ſal - 
* 1 * ved, but by Act of Parliament, or elſe rever- 


ſing of the Attainder by Writ of Error with 
the King's Conſent ; and although the Blood 
be reſtored by Parliament, yet the Eſtate is 
not reſtored without particular Words for that 
Purpoſe, or the Reverſal of the Attainder up- 
on a Writ of Error entred upon Record. See 


Sheffield and Radcliff's Caſe in Hob. 
7 Ps 


Pegit 


Foz Felon by Chance. 


or, 


1 
. { 


but if he be at- 


80 For At61inder of pra- 

but not of Lands in Tail. Cz. Lit. 30 . 4. 

'* Where's Man is artvinted of High Tarn be 1 Tra 
| forfeits to the Crown all the Lands whereof he was © © 

 ſeiſed of whomſoever holden, 
But where Tenant in Fee is attai He 
and hath Judgment of Death, he 1 II forfeit his . in Fee at- 
Lands to Yo | 1 ft the Manor of whom OY Ys 
ſame were holden ; but the King ſhall have anne lem 7 : 
: A oman all have ner Dower in es Where àa Woman ſhall 
but only in caſe of High ee have her nk. | 
Stat. 1 E. 6. cap. 13. 5 E. 6. cap. 11. 5 Eliz. cap. t. F-10-4 
18 Elix. cap. 1. e e e e, a | 

I one take a Wife that is ſeiſed of Gavel-kind If onemarries a Wife 
Lands, and ſhe dieth without Ifſue by her Huſ- £4 of Gavet-kind | 
band; her Husband ſhall be Tenant by the Cour- be dall be Tepant bf 


| | | he fhall' be Tehant by 
teſie of half of the Lands ſo long as he ſhall live the Courteſe; but if he 


unmarried ; but if he marry again, he ſhall for- h TR w. be forteirs 
feit his Eſtate in the Land, Ae ur. B. R. This is Eftate 


is by the Cuſtom of Kent; but by the ſame Cuſtom, if he had Iſſue 


by his Wiſe, then he ſhall be Tenant by the Courteſie of all the Lands 

his Wife was ſeiſed of; and although he do marry again, he ſhall not 

florfeit his Eſtate. Mich. 22 Car. Qtære, Whether in the former Cafe 
he ſhall forfeit his Tenancy by the Courteſie, if he do live inconti- 

nently, as the Wite ſhall her Dower by a like Cuſtom. 

Ak a Copyholder do deny to pay unto the Lord | 

the Eine due unto him by the Copyholder, where . * \Copyholder 

it is a*Fine certain, or do refuſe. to appear at his gs | 


Lord's Court, and to do his Suit there; this is a Forfeiture of his C 


O 
yhold Eſtate. Irin. 24 Car. B. R. For he holds his Copybold of the 
ord upon theſe Conditions implied in Law; but where the Fine is 
uncertain, it is no Forfeiture ; for the Lord is not to be Judge in his 
own Caſe, but the Law will adjudge between Lord and Tenant. 
Jf a Copyholder do let his Copyhold unto ano- os 
ther for Years, and the Leſſee do fell the Timber If Copybolder leaſe 
growing upon the Copyhold, yet this is not a For- fes Tinte,“ fl Lee 
feiture of the Copyhold Eſtate. 6 Nov. 1650. B. S. 


Fortcicure. 


. Becauſe the Copyholder himſelf did not do it; and he had Power to 
let his Copybold for Years, and ſo did no Wrong. 


There 
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No FPorfeiture : for 
Treaſon of dead Perſons 
not attainted. 

34 E. 3. cap. 12. 


Whatever a Man hath 
in his own Right he may 
forfeit 5 not always what 
he may grant.” Jie 


A Man may walteite F 


to keep Sheep, or have 
Warren in a Foreſt» · 


And although there 
hath beep a Nop-uſer for 
ſome Years, yet it is no 
Forfeiture. 


Where the Non-uſer of 
Fairs, Markets, Courts, Oc. 
is a Forfeiture. | 


But the Non-uſer of 
Parks or Warrens is not, 
and why. 


Trover lies for the 
Owner of ſtolen Goods 
after Conviction of Fe- 
lony., unleſs the Pro- 
perty be altered by a 
Sale in ee, 


all be. ff 
bon E 0 We Per N Wee ? 


own 


edfette- 


eee Bi 


Ve 
ra for 1585 
£13 5a ebe 2 


91 
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; . 
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Rule. 15 
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er . to We Wee or kee 
2 gh they were in the Kings 

there is 2, Preſcription for a 
Warren, although it had not been uſed divers 
Years,” yet a Now-ſer is no Cayſe of Forfeiture: 
But the Non-ufer of a Fair, Market, Courts, or ſach 
like Liberties, wherein the Subjects have Intereſt 
for their comm Nt I Profit or Juſtice | is a Cauſe of 
Seiſure : But the Non uſer of arks "ot Warrens Ce. 
which are for the . Profit only or Pleaſure. of. the 


Owner, ' is not any Cauſe * Forfeiture. Cro. Jer. 


e A ele 
Hands: And 010 


155. pl. 5. 


a Perſon who had ſtolen a Watch was FIVE 
ed of Burglary; the Bailiff of the Dutchy ſeiſed this 
Watch as Felons Goods, and in an "Afton of Tro- 
ver brought againſt him the Owner of the 
Watch, it was held, That the Action well lay, be- 
cauſe the Property was not proved to be altered by 


Sale in a Market-Overt ; neither was there a Forfeiture found by In- 


Or Taquiſition found. 


What Forfeiture for 
Petit Treaſon, Murder, 
Homicide, burning of 
Houſes, . Rob- 
dery. oo 


No Forfeiture can be 
impoſed by Patent. 


Copyholder for Life 
commits Felony. 


_  Neek till they 


guide ition at the Suit of the King: But if it had been 
und by Inquiſition, then the Owner of the Watch 
muſt have pleaded it off. Trin. 10 V. 

Fo? Petit Treaſon, Murder, Homicide, burning 
of Houſes, Burglary, Robbery, &c. where Judg- 
ment is given, That they ſhall be hang'd by the 
are dead, they forfeit all their 
Lands in Fee-fimple, Goods and Chattels. 

No Forfeiture can be impoſed upon a Subject by 
Patent. 8 Rep. 125. 4. 

A Copholder for Life commits Felony, ànd is 
attainted of it, he in Reverſion for Life enters, the 
Copyholder i is pardoned: The Forfeiture is not to 


the Lord. but to him in the Reverſion; becauſe the Eſtate for Life 
was determined by the Attaintder : For a Copyholder (in the Eye of 


Attainder determines 
. the Eftate. 


the Law) is but a Tenant at Will, ahd the Attain- 
der determines the Will ; for by the Attainder he 
cannot hold an Eſtate : But of this Determination 


the Grantee in Reverſion ſhall take the Advantage. 3 Lev. 94. See 


1 Lev. 263. 


Two Copyholders for 
Life; the firſt commits 
Waſte, the next ſhall 
have the Forfeiture, 


4 


Landg are granted by Copy to two ſucceſſive for 
their Lives ; the firſt cuts Trees; this is a Forfeiture 
of his Copyhold, and he ſhall forfeit jt to him in 

Reverſion: 


“. 3 
| Reverſion : So if a Stranger cuts Trees, or another 
who occupies by their Sufferance, this is a Forfei- 
ture. Dal. 49. pl. 12. | 
The Lord cannot ſeiſe for the Forfeiture of a 
Copyhold Eſtate without a Cuſtom : But he ma 
ſeiſe till the Heir comes of Age, without a Cuſtom. 
1 Lev. 63. C : 
_ Upon a Forfeiture of a,Copyhold the Lord may 
grant the Copyhold before Seiſure : Becauſe this is 
a Determination of the Will, and is immediately 
in the Lord, as in his Reverſion. 1 Lev. 26. See 
3 Lev. 94- | 

Dominus pro tempore of any legal Title, although 


ture, and it is good ; for he may make voluntary 
Grants : But a Lord by Tort or Diſſeiſin cannot by 
ſuch Admittance purge the Forfeiture, as to the 


at Will, may admit a Copyholder after a Forfei- 
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Where Acts of .a 

Stranger ſball be a For- 
feiture, 


Where the Lord may 
ſciſe for the Forfeiture of 


Y a Copyhold Eſtate, and 


Where not. 


The Lord may grant - 


a forfeited Copyhold be- 
fore Scilure. 


Where a Dominus * 
tempore may admit a Co- 
pyholder after Forfeiture. 


But a Lord by Tort 
cannot. 


rightful Lord. 1 Ley, 26, 27. But a Lord, who is a Diſſeiſor. may 
admit the Heir of a Copyholder upon a Diſcent, and it ſhall bind the 


rightful Lord. 328, : 

Non-payment of a Fine is no Forfeiture of a 
Copyhold | Eſtate, unleſs there be a Demand and 
Denial of it: Alſo, the Unreaſonableneſs of a Fine 
muſt come on the Tenant's Part. Hob. 135. 


Tenant for Life ſuffers a Recovery of his Eſtate 
before 14 Eliz. cap. 8. it is a Forfeiture, and he in 
Remainder may, enter. 1 Rep. 14, ff, 16. 

Tenant for Life bargains and ſells to A. in Fee, 


and afterwards levies a Fine ſur Conuſance to the 


Bargainee ; this was a Forfeiture committed by the 
Bargainee, and not by the Bargainor, who at the 
Time of the Fine had nothing to forfeit. 1 Leon. 
Caſe 354. tals. 

te a Tenant for Life is impleaded, he ought 
to attend upon him in the Reverſion, and to expect 
Inſtructions from him in the Defence of his Title; 
and therefore if he makes Default, or confeſſeth 
the Action, it is a Forfeiture. 2 Leon. Caſe 89. 

Tenant for Life bargains and ſells by Deed 
inrolled; although no Fee paſſeth, yet it is a For- 
feiture. Did, Fol. 64. 


A Foxfeiture by Tenant for Life is not only. 


where there is a Diſcontinuance; but where he 


Where Non-payment 


of 2 Fine no Forfeiture. 


The Unreaſonableneſs 
of the Fine muſt come 
on the Tenant's Part. 


Recovery by Tenant 


for Life is a Forfeiture 
for him in Remainder. 
14 E liz. t. 8. 


Where the Bargainee 
of Tenant for Life com- 
mits the Fortciture, and 
not the Tenant for Life, 
and why 


Where Tenant for 
Life makes Default, or 
confeſſes the Action, it 
is à Forfeiture. 


Bargain and Sale by 
Tenant for Life is a 
Forfeiture. 

What are Forfeltures 
of Tenant for Life. 


doth an A& in a Court of Record, whereby his Will may appear to 


diſinherit him in Reverſion ; as to pray in Aid of a Stranger, ©. Cro. 


El. — J. 25. es | ; &e 
ee. Charges, Leaſes, Gr. made by Te- 

nant for Life before the Forfeiture of his Eſtate, re- 

main good till the Death of the Tenant for Liſe. 


1 Rep. 67. 4. 7 X 


All Leaſes, Chat ges, &c. 
made by Tenant for Life, 
remain good after Forfei- 
ture of Tenant for Life, 


Tenant 


enant for Life, Re- . Tenant for Life, Remainder in Tail, Remain- 


mainder in Tail, Tenant que id Tail; Tenant för Life, arid the: firſt Re- 


fi 
— 1 2 * mainder Man in Tail levy 4 Fine: And then he in 


is no Forfeiture. the firſt W r in Tail dies without iſſue, and 
the other Reman er Man enters for a” Forfeitüre, 


and held none; neither doth it mak au Diſcontinuance, kof each 


gave what he lawfully might. 1 9.76 6. Bredtinrs Caſe.” 
Tenant for Life, Remainder i in Tail, Reverſi ion 


| _ Toner the Uk, ts in Fee; Tenant for Life erifeoffs tlie Reverſi 6fer ; it 


ſion in Fee, enfeofts the 18 a Forfeitüre of his FANG, and deveſts the Eſtate- 
Reverfoner. Tail. 1 Rep. 140. 4. PP 


Where a Forfeiture is A Foxfei ure of the Office of Marſhal of the 
round of an Jun. King's Bencli (which is an Office of Inheritance) 


j iſiti 
nn n Inquiſition out of the Petty-Bag Office; 


and it was ſtrongly moved by t Gun g's Counſel fot' aWrit of Seiſtire: 
But the Lord Keeper upon great nſi derati on did refuſe to grant it, 
and gave the Defendants a 4 aſonable Time 15 traverſe the Inquiſ tion 
peremptorily. Hill. 5 NV. & M. in Canc. For although the Itiquiſition 
finds a Title in the King, yet the Inquiſition is traverſable; and it is 
very hard to turn a Man out of Poſſeſſion upon a bare 1nqueſt of 'Of: 
fice, without hearing What the Defeiidane Hath to ſay for Bimſelf. 

1 an Officer for Life cotnmits à Forfeiture of his 
commits 2 Forfeiture, ix Office, the Forfeiture is to Hit in Reverſſon, aid 
is to him in Reverſion, not to the King. 3 Lev. 288. See 1 Plow. 378. to 
not to the King. 382. 


ines ger. BD... HS Archdegeon for Wer grants his Office of 
5 a. Re iſter : This is an Office within the Statute of 
6 E. 6. cap. 16. and forfeited to the King, not 
jd the Biſhop. ' 3 Lev. 289. 
1 Who hall have the CUhere a Statute gives a Forfeiture generally,the 
cute, - © Forfeiture is intended to be given to the King: 
But where the Forfeiture is a Prejudice to any par- 
ticular Perſon, this Perſon ſhall have the Forfeiture, 3 Lev. 290. 
ee 2 There 2 an Office is forfeited to the King, he 
our an Office, rant an may grant it without Office found; becau e no 
Office forfeited ro him- Eſtate or Freehold is diveſted: But the Office is be- 
* come void, and the Power of diſpofing of it is 
come to the King. id. 
Wange: Copyhold Fine was aſſeſs d, and appointed to 


ſonable Fine, isa For- 
gs Fine, tor be paid, and was a reaſonable Fine, and Jemunded 


Eftate. of the Party, who 1 ey to pay it, and ſo forfeit- 
ed his Co A ion 252. lt is not a Refuſal 


upon a dubious Matter that ſhall forfeit a Copybold Eſtate ; but it 
muſt be an obſtinate and wilful Refuſal, 3 Lev. 308. 


Recovery ſuffered by @ Recovery ſuffered by Tenant * Life i is a For- 


enant for Life, 2 
1 4 feiture to him in Remainder. 1 Rep. 15. 4 b. 


mainder. | 
3 . At 


y 


Fi efeati 


ar, t 
Payment. 
It is a ſtanding Rule in Equity, That a Forfeiture 
for a Condition broken ſhall not bind where the 
Thing may be done afterwards, or any Compenſa- 


Where Forfeitures for 


a Condition broken ſhall 
not bind. 


* 


tion made for it. 2 Ventr. 352. See 1 Mod. 300, ec. 


(here there is a Deviſe over to a third Perſon 
after a Forfeiture, Forfeitures are in ſuch Caſes ge- 
nerally binding. Ibid. and 1 Mod. 300, 301, & 

By the Conviction of 2 Felon his Goods and 
Chattels are forfeited; but by Attainder his Lands 
. and Tenements are forfeited, and his Blood cor- 


Where they are gene- 


rally binding. 


When a Felon forfeits 


his Goods, when his 


Lands. 


rupted. Co. Litt. 291. 4. This muſt be underſtood of Felonies puniſh- 


able by Death, not for Petit Larcenies. 2 Int. 37 
The Forfeiture in caſe of Felony ſhall relate to 


the Time mentioned in the Indictment when the 
lony was committed, as to the avoiding” of all 


Eſtates, Chun and Incumbrances made by the Felon after the Felo-. 
I; but for the mean Profits of the Land it ſhall relate 
only to the Judgment, and this as well in caſe of 


ny committe 
Outlawry as other Caſes. Co. Lite. 3 90. b. 


Fo? all Crimes for which any ſhall have Judg- 
ment to be hanged by the Neck till he be dead, 


he ſhall forfeir'all' his Lands in Fee-ſimple, and his 


Goods and Chattels. Co. Litt. 391. 4. 
Foz Felony by Chance-Medley, ſe defendendo, or 
Petit Larceny, he ſhall forfeit his Goods arid Chat- 
tels, But no Latids.” It; ah | . Aries ly Geer 
' Tru of a Term ſhall be. forfeited to the Kin 
for Fetony, and the Triiſtegs ſhall be compelled 1 
Equity to aſſign over the Reſidue of a Term. © Cro, 
WW 

But the Truſt in a Freehold ſhall not be forfeit- 
Air Tre” 1 oo bn 


The King ſhall have the Lands of a Perſon con- 
victed of Felony for a Year and a Day, and then 
they ſhall be delivered to the Lord of the Fee. 
„Note, This is when a Tenant in Fee is attainted. 
Co. 2 Iuſt. 37. | | | 

But where a Tenant for Life or a Tenant in Tail 
1s atcainted, the King ſhall only have the Profits 
of the Lands during the Life of Tenant for Life, 
and Tenant in Tail. Did. 


When tlie Forfeiture 
all relate in caſe of 
Felony. 


Alſo in caſe of Out- 
lawry. 


The Forfeiture where 
the Judgment is to be 
hanged by the Neck till 
he bruce.” *f © 


What the Forfeiture 
is for Chance Medley, 
ſe defendendo, or Petit 
Larteny,” 


A Truſt of a Term is 
forfeited to the King for 
Felony. a F. 


A Truſt of a Freehold 


i a7 Ys 
ſon. 
f wy 


The King ſhall have 
the Felon's Lands for a 
Year and a Day, and the 
Lord afterwards. 

Wagna Charta, t. 22, 

Note, This is in Caſe of 
a Tenant in Fee. 


is not forfeited for Trea- 


How to be in the Caſe 
of Tenant for Life and 
Tenant in Tail. 


Fo 


( 6;2 y - 


Fo2medon. 
Sce Limitation of Real Actions. 


| F Formedons there are three Manner of 
Writs, vis. 


nnn Fozme don in Diſcender, and that is, 
where Tenant in Tail enfeofg another (which is a Oiſcontinuance) oꝛ 
1s diſleiſed and dies, the Peir ſhall have a Cirtt of Fozmedon in Dit⸗ 


cender to recover the Land. 2 
Fozmedon in Remainder is where one gives 


Formedon in Remainder. I and in Tail, and fo2 Default of ſuch Iſſue the Re: 
mainder to another in Tatl; if the art Tenant in 


[ df out Tlie, he in the Rematnder ſhall have thts writ, 
22 L. — Reverter lies where the Iſſue in 


Formedon in Reverter. Tajl are ali dead without Iſſue, then the Donoz to 
. 2. un! whom the Reverſion comes fo2 want of Iſſue of the 
EEE: Tenant in Tail ſhall have this TUrtt to recover hts 
Reverſion, and theſe Writs are given by the Statute of Weſtminſter, 
2 Car. 1. De Donis Conditionalibus. | es 


A Formedon ſhall ie A Fozmedon ſhall be maintainable againſt the 
as well againft a Pernor pernor of the Profits, who ſhall be named as Te- 


f the Profits, as againft : 0 
the Tenant of the _— nant in the ſaid Action, and have the ſame Vouch- 


bold. ers, and their Lien thereupon, Aid-praier, and all 


1 D, 7. rap. 1. ; | 8 | 5 
He ſhall have Aid, Other Advantages, as Tenants indeed, or their 
and his Heir hall have Feoffees, could have had; and upon the Death of 


bis Age. ſuch Pernor his Heir ſhall have his Age, and all 
other Advantages, as if the Anceſtor had died ſeiſed of the Land in 
Demand. | 

Alſo, That all Recoveries in ſuch Actions againſt ſuch Pernors and 
their Heirs, ſhall be as good to the Recoverors and their Heirs, as if 
the Pernor was Tenant indeed of the Freehold of the Lands and Tene- 


ments at the Time of ſuch Action brought, 1 H. 7. cap. 1. 


Fozma Pauperis, 


See Damages. 


pere a Man will ſwear that he hath 1 
not ten Pounds in the World except 1 may ſue in Erna 
his Wearing- Apparel, and the Thing als 

WO he ſues for; a Judge will upon a Petition, and ſuch af 

Affidavit, admit him to ſue i Forma Pauperis, and aſſign him Counſel 

and an Attorney. V | | | : 

5 By TR a the Jon. le wh 975 That none ought — None ought to be ads 

to be admitted to ſue i» Forma Panperss in ati Acti- pitted to fue 1 ng 

on of the Caſe for Words. aki 5 Werde. con aaa 
Ik one that is admitted to ſue in Forma Panperis, ds 
will not proceed according, to the Rules of the pauper * — OS 

Court, but uſeth Delays to vex his Adverſary, the not proceed according to 

Court will diſpauper mary ry $2 Car. B. R.) For e Rules of the Court. 
the Law doth not favour the Poor to do Injury to others, hut to help 

| py to recover their Right, where they want Ability of themſelves 

to do it. ; | 3 

Ik it be proved unto the Court, that one Who The Court will dif 
ſues in Forma Panperis is a vezatious Perſon; and n. ou Per: 


hath many frivolous Suits depending, the Court 


will diſpauper him. 1654. B. S. For this will be a Means to make 


him leſs contentious, and the Law doth not favour unneceſſary vexa- 


Z | 
Rolle Chief Juſtice ſaid, That he did not uſe to A Man ſhould not be 


| : SFO a admitted to ſue general- 
admit any one generally to ſue in Forma Pauperit, iy in Bre Paupeis. 


that is, to ſue in all Cauſes, but only to ſue fo in | | 
one Cauſe by Virtue of that Admittance, 1654. B. S. So that if he had 
other Cauſe to ſhew, he mult petitioti again to be admitted to ſue i 


Forma Panperis, & ſic toties quoties, — + | | 
Beloꝛe a Perſon is admitted to ſue 3» Forma Pau- . ants Man mat oa 
peris, he muſt have a Counſel's Hand to his Petiti- Pai — Ts 


on, certifying the Judge to whom the Petition is | 
directed, that he conceives the Petitioner hath good Cauſe of Action; 


and he muſt alſo make Oath that he is not worth ten Pounds all his 
Debts paid, except the Matter in Queſtion. 


. 7 * an 


The firſt Forma Pauperis An Act entituled, 4 Means to help and ſpeed poor 

N a Perſons in their Suits, is the firſt Forma Panperis Act, 
, | _  &*} we LES 

Where they muſt be If one that doth ſue in Forma Panperis be non- 

— ſuit at the Trial, he muſt not pay Coſts to the De- 

fendant, but ſhall ſuffer ſuch Puniſhment as the 

23H. 8. c. 15. Ben. 2. Court ſhall award. By the Statute of 23 H. 8. 

| cap. 15. feF.2. For the Law will judge he had no 

Cauſe of Action, — therefore he muſt make Satisfaction to the De- 
fendant for unjuſtly vexing of him in his Perſon. | 


— 


Foundation. 


* 


The King only can One have Power to fontid a new Chapel 
found a Chapel, and N but the King: (Hill. 23 Car. 1. B. R.) For 


_ it is as much as to create a new Tenure, 
The Foundation of a The Foundation of a Thing may alter 
Thing may alter the the Law as touching that particular Thing; (Hill. 


nn Froutis.. 3 Car. 1. B. R.) but not to a general Prejudice. 


Franchiſe. 


Pꝛeſcription. 

Quo Marranto 
Waif. 
Mreck. 


See 3 


| 


C 


A Franchiſe, what. A 


Franchiſe Royal is where the King grants 
to one and his Heirs that he fhall be quit 
ok Toll; oz grants Deodands, oz Bona & 
Catalla Felonum & Fugitivorum, ind the like. 


Na 


Franchiſe, 


No Franchiſe ſhall be allowed in any Caſe 
where the Franchiſe doth fail to adminiſter Juſtice 
within the Franchiſe ; but if there be ſuch a Failer, 
this Court by their Authority may intermeddle 
(notwithſtanding the Privileges of the Franchiſe) to compel them to do 
Juſtice. (Mzch. 22 Car. B. R.) For Privileges are not granted to pro- 


tect Men in neglecting to do Right, or to do Wron 
is the ſuperintendent Court of the Nation, to ſee 
ſtributed to all Perſons. 5 

The Sheriff upon a Nos omittat, Capiat utlagatum, 
or Quo minus, may enter and make an Arreſt in 
any Franchiſe. 
CUhere the Privileges of a Franchiſe are miſuſed 


Forfeiture. 

CUhen any Thing is ſhewed to be done within a 
Liberty or a Franchiſe, it is not neceſſary to ſhew 
within what County that Liberty or Franchiſe 
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No Franchiſe ſhall he 


allowed where they fail 
to adminifter Juftice 
within the Franchiſe. 


z and this Court 


uſtice equally di- 


When the Sheriff may 


ar reſt in any Franchiſe. 


How when a Franchiſe 


or abuſed, it 18 upon 2 Nuo Warranto brought, 4 is forfeited. 


Need not ſhew in 


what County a Franchiſe 
lies. | 


doth lie. (Tri. 23 Car. 1. B. R.) For the Franchiſe hath no Relation 


fo the County. 


Felons Goods, and Outlaws Goods, and the _ What Franchiſes. muſt 
like, grow due by Charter, and cannot be claim- med by Grant. 


ed by Uſage in Pais, they only becoming due by 


Matter of Record. Co. 2 Inſt. 281. See 9 Rep. 27. b. 2 Inſt. 281. 


Thoſe Franchiſes which may be claimed by U- 
ſage and Preſcription, as Wreck of the Sea, Waif, 
Stray, Fairs, Markets, and the like, are gained by 


And what by Uſge 


and Preſcription, 


Uſage, and may become due without Matter of Record. Co. 2 Iuſt. 


281. See Co. 9 Rep. 27. b. 


K 


HE Statute of 13 Eliz. cap. 5. extends to 
fraudulent Conveyances to defraud Cre- 
ditors: And the Statute of 27 Eliz. cap. 4. 
extends to fraudulent Conveyances to de- 

fraud Purchaſors. Mich. 9 W. B. R. 
The Statute of 13 Elzz. cap. 5. againſt fraudulent 
Conveyances and Grants of Lands and Goods, for 
defrauding of their Creditors and others, of their 


juſt and lawful Actions, Debts, Forfeitures, Penal- 


ties, Heriots, Reliefs, &c. gives to the Queen one 


What fraudulent Con- 
veyances extend to 

27 Eliz. cap. 4 and 

13 Eliz. cap. 5. 


The Puniſhment of 
the Makers of fraudulent 
Grants to Gefraui Cre- 
ditors. 

13 Eliz. cap. 5. 


Moiety 


6836 Frauds. 1 
This Act was made Moiety of a Year's Value of the Lands, &c. and 
3 1 the whole Value of the Goods, and ſo much Mon 
. as ſhall be contained in ſuch fraudulent Grant, and 
the other Moiety to the Party grieved. See a Caſe upon this Statute 
upon a Grant of all his Cattle made by a Copyholder to defraud the 
Lord of an Heriot, 2 Leon. Caſe 10. 1 N | 
| A fraudulent Coyveyance is not made void by 
Co non” is made the Statute againſt all Perſons, but only againſt 
void. thoſe who afterwards come to the Land upon good 
Conſideration. Cro. El. 445. WES | 
A voluntary Convey- A Man makes a Leaſe for Years without Conſi- 
— _ ay 62 deration, and afterwards conveys the Land to his 
lent Conveyance before. Wife for Jointure after Marriages becauſe this Con- 
veyance to the Wife was yoluntary. without valu- 
able Conſideration, the Wife could not avoid the Leaſe by averring 
that it was fraudulent: Cro. Elix. 445. WS | 
Where a Conveyance A voluntary Conveyance ſhall be intended to be 
5 wall not fraudulent at the beginning, but if at the Time of 
the Marriage, or afterwards, by reaſon of a Portion 
iven by the Wife's Friends in Recompence thereof, and for a Proviz 
n and Maintenance of his Wife, he made ſuch Aſſignment to ſome 
of his Wife's Friends, and ſold it during the Term, yet it had not 
been within the Statute. Cro. Fac. 158. pl 9. 7 IVE 
8 Where a Man makes a fraudulent Conveyance, 
Weg made heFaches, and he, or his Son after his Death, (which Son 
and the Lands ſold by knew not of it) ſells the Land : The Vendee ſhall 
2 avoid it as fraudulent. 6 Rep. 27. 4. b. 
A private Jointure to CUhere a Man privately makes an Eſtate to the 
a Wife to defraud a Pur- Uſe of his Wife for a Jointure, by Fraud, to de- 
chaſor, ſhall be fraudu- fraud a Purchaſer to whom he intended to ſell : If 
in ſuch Caſe the Fraud be proved, or confeſſed in 
Pleading, the Purchaſor ſhall avoid ſuch Eſtate. 6 Rep. 73. 

A Feme Covert joins in the Alienation of her 
dulent Come pance, a Jointure, and bath a new Deed of Settlement of 
what not. bother Lands dated the ſame Day: This is not frau- 

5 dulent againſt a Purchaſer; for the old Settlement 
being deſtroyed, and a new one made the ſame Day, it ſhall be pre- 
ſumed, that there was. an Agreement to make the new Settlement up- 
on the Wife's parting with the old. 2 Lev. 7o, 71. - 

See ſeveral Badges of a fraudulent Conveyance. 
Badges of Fraud, 2 Lev. 1 46, 147. | | 
Where a voluntary A voluntary Leaſe for 400 Years made good by 
3 * Money being paid upon the Aſſignment of it. 3 Lev. 
2 to retieve que. An Act for Relief of Creditors againſt fraudulent 
Denk Deviſes. See Title Devile, and Title Heir. Stat. 
3 & 4 Ul. & M. t. 14. 3 4 V. &. M. Cap. 14. ys 
3 : Foz the Statute of Frauds and Perjuries, made 
; n juries. . 
29 Car. 2. cap. 3. 29 Car. 2. cap. 3. See Title Afſumpſit. 


5 | The 


2 2 9 oP — 


Goods and Badges of Fraud. 


/ 


1. I it be general, without Exception of his Apparel, or ſome 


Things of Neceſſity. 0 | iP n 
* JF the Donor continues in Poſſeſſion of the Goods, and uſes 
em. rn 
3. M the Deed be made in Secret. | 
4. Ik there be a Truſt between the Parties. 
5. Ik made pending the Action. | 


Thele are all Badges of Fraud, although F 38 


Therefoze ſays the Lord Coke, If any Perſon (in-. How to make a good 
debted to others) grants any Goods in Satisfacti- 8 and Sale of 
ag of a Debt, let it be publickly done before Neigh- 5 

urs. i 

Allo let the Goods be appraiſed by honeſt Men, at the true Value 
and take a Grant of them in Particular for Satisfaction of your Debt. 

Alo take them into your Poſſeſſion immediately after the Execution 
of the Deed. 3 Rep. 80, 81. 42 | 
Che Statute of 13 Eliz. cap. 1. makes the Deed The Statite makes the 
void againſt Creditors, but not againſt the Party Porz, i biet Cre- 
himſelf, his Executors or Adminiſtrators; for againſt himſelf. * 


them it remains good. Cro. Jac. 271. [3 Eltz. cap. 1. 


an makes a voluntary Cotveyance, and A fraudulent Convey- 
A Pan _ * and ance as to the Mortgages 


then mortgages the ſame Land; the firſt Deed is maj yer come in fer the 


upon a Trial found fraudulent, he to whom the Equity of Redemption. 


Deed is made exhibits his Bill to redeem the Mort- | 
gage. It was held, that tho' the firſt Deed was fraudulent (being vo- 
luntary) quoad the Mortgage-Money, yet it was good to paſs the Equity 
of Redemption. Cbanc. Rep: 59. 1 75 | 

A covinous Payment, as paying the whole Mo- 4 22 Payment 
ney, and making an Agreement to have Part re- Conditln. 
turned, which was done, is no Performance of a | 
Condition. Cro, El. 383. pl. 4. | | 

Where Leaſes are made with a Proviſo, that if Where the Proviſs 
the Leſſor pays 10 5s. the Leaſe to be void, becauſe feat, and where gl. 
10 3. is not the Value of the Land, but only limit- wo 
ed as a Power of Revocation, it is void as to a Purchaſor. But where 
he mortgages his Land for 100 J. Proviſo, that if he pay 100 l. the 


Leaſe ſhall be void, this ſhall be good againſt a Purchaſor. Cro. Jac. 
45 


3. | | 1 
. to a d, all whi - The ill Conſequence 
here a Man is Party to a Frau hich fol of being Party to a 


lows by reaſon of that Fraud, ſhall be ſaid as done praud- 
by him. Cro.. Jac. 469. 87 ** 
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The ſeveral Marks of Fraud in the Grant of The ſeveral Marks 
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Fraudulent Convey- 
ances made to defraud 
Purchaſors for valuable 
Confiderations ſhall be 
void. 


d 7 
7 Elis. cap. 4. 


41 5 14 i 
F 7 . 4 


—_— 5 
By the Statute of 27 El. cap. 4. it is enacted, That 
all and every Conveyance, Grant, Charge, Leaſe, 


Eſtate, Incumbrance and Limitation of Uſes, of, in 
or out of any Lands, Tenements, or other Heredi- 
taments to be had or made for the Intent to defraud 


and deceive a Purchaſor in Fe- ſimple, Fee-tail; for Life, or Years, the 
ſame Lands, &c. ſo formerly conveyed, granted, leaſed, charged, in- 


cumbred or limited in Uſe, or to defrand ſuch as have or ſhall 


pur- 


chaſe any Rent or Profit in or out of the ſame, or any Part thereof, 
ſhall be deemed and taken againſt any Perſon, or any claiming under 
bim, who hath or ſhall purchaſe for Money, or other valuable Con- 
ſiderations, the ſame Lands, & c. or atry Part thereof, or any Rent or 
Profit out of the ſame, to be utterly void, any Pretence, Colour, feigned 
Conſideration or expreſſing any Uſe to the contrary notwithſtanding, 


of the 
raudulent 


- The Penalt 
Parties ty 
Conveyances. 


Proviſo not to make 
void Conveyances made 
upon good Confiderati- 
ons b.na five. | 


Conveyances with 
Power of Revocation 
void againſt a Purchaſor 
for Money or other valu- 
able Conſiderations. 


| fon, 


See the Penalty of the Parties to fraudulent 
Conveyances, who do avow and juſtifie the 
ſame. Seck. 3. e 

Pꝛoviſo, That this Act ſhall not defeat or make 
void any Conveyances made of Lands, Oc. upon 
or for good Conſideration and bona fide to any Per- 

R's. $1 1 #29 0215711 3387 
Where Conveyances are made with Power of 
Revocation, and the Party after ſuch Conveyance 
ſhall bargain and ſell, convey or charge the ſame 
Lands, &. to any Perſon for Money or other good 
Conſideration paid or given, the firſt Conveyance, 


Charge or Limitation not by him revoked, made void or altered, then 
the firſt Conveyance of the Lands fo bargained, fold, &. againſt the 
Bargainee, Vendee, Leſſee, ee. and every Perſon who lawfully claims 


under them, ſhall be deemed and taken to be void and of none Effect. 


Seck. 5. 


proviſo to fave Mort - 


made #94 fide, and without Fraud, upon valuable 
Conſiderations. Sec. 6. ibo I 


gages made bona fide 
without Fraud. 


Where a Conveyance 
may be fraudulent a 
gainft Articles, 


The Baron nſligns a 
Term of his Feme in 
Truft for her, this is 
fraudulent as to Pur- 
chaſors. 


What Grants are with- 


in the Proviſo of 
13 Elis. cap. 7 
And what not. 


Pꝛobilo, That it ſhall not impeach Mortgages 


A Conveyance cannot be fraudulent againſt Ar- 
ticles without another Conveyance be executed in 
a legal Form. Chance. Rep. 217. 120 

The Husband after Marriage afſigns a Term of 
his Wife's in Truſt for his Wife, this is volunt 
and fraudulent againſt Purchaſors. Ibid. 225. 


A valuable Conlideration is a good Confiders- 
tion within the Proviſo of the Act of 13 Eli. c. 5. 


and a Grant bona fide is a Grant made without 


Truſt either expreſſed or implied; ſo that a Grant 
made upon good Confideration, unleſs. it be alſo 


bona fide, is not within- the Proviſo ; fo a Grant made bone fide, ex- 
cept upon good Conſideration, is not within the Proviſo. 3 Rep. 91. 


b. 82, 4. 


Chat 


ok Frands, 
hat voluutary Conveyances are good, and 
what not, in caſe of Creditors and Purchaſors, for 
valuable Conſiderations. See Twine's Caſe, 3 Rep. 
80. to 83. b. 3 | FA 
The Statute of 27 Eliz. cap. 4. hath made all vo- 
luntary Deeds, with Power of Revocation as to 
Purchaſors, in equal Degree with Conveyances, 
made by Fraud and Covin to defraud purchaſors. 
By the Common Law an Eſtate made by Fraud 
ſhall be avoided only by him who hath a former 
Right, Tifle, Intereſt, Debt or Demand. Tbid 
A Conſideration of natural Love and Affection, 
is not a good Conſideration, intended by the Sta- 
tute of 27 Eliz. cap. 4. For Money paid, or other 


good Conſideration given, are only good Conſide- 


rations within the Ack. 3 Rep. 83. 4 b. Fe, 
CUhere Fraud or Covin is not expreſly averred, 
it ſhall not be preſumed. 10 Rep. 56. 4. Neither 
ſhall the Court adjudge it to be ſo, unleſs expreſly 
found by the Jury. 10 Rep. 56. . | 
CUbat Deeds are fraudulent, and what not, in 
caſe of Purchaſors of Land. See Twine's Caſe. 


here Lands are twice mortgaged without 
Notice, or Mortgages made after a Judgment, Sta- 
tute or Recognizance. See Title Moztgage; and the 
Statute of 4 & 5 V. & M. cap. 16. 


. & +» 
* * * 


* 
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What voluntary Con- 


veyances are good, and 
what not. | 


Voluntary Deeds,with 
Revocation, fraudulent. 
27 Eltz. cap, 4. 


3 Rep. 83. 


Who fhall avoid an 
Eftate made by Fraud. - 


Natural Lore and 
Affection, not a good 
Conſideration, | 

27 Eliz, cap. 4. 


Covin not preſumed, 
unleſs averred, _ 

Muft be expreſly 
found by the Jury. 


What Deeds are frau- 
dulent, and what not, as 
to Purchaſors. 


Fraud in mortgagiog 
of Lands twice. ; 
4 & 5 M. & M. C. 16. a 


Frechold. 


Gꝛants. 
Sce) Uſee, 


Reehold is an Eſtate that a Man Hath in 


Freehold, what. 


Lands oz Pꝛofits to be taken in Fee-ſimple, 
Fee tall. fo Life, in Dower, oz as Tenant 
by the Courteſte : and under thoſe there are 
no Fzeeholds: A Freehold is called in Latin, Liberum Tenementum. 


Where a Freehold is 
pleaded, it ſhall be in- 
tended an Eſtate in Fee. 


There a Man pleads generally Liberum Tenemen- 
tum, 10 ſhall be intended that he hath an Eſtate in 


Fee, and not a bare Eſtate for Life. Cro. El. 87. pl. 9. 


cubat· 


What is Part of the, T{Jhatſoever is Part of, or ſix d to the Freehold, 
Freehold gves © tb goes to the Heir: Glaſs Windows, though ſet up 
by the Leſſee, are Part of the Houſe, and cannot 


* 
Glaſs Windows, Part | 2 
of the Freehold 1 be removed. 4 Rep. 63. b. 64. 4. 6h 


Ex SO I Wainſcot be affix'd to the Houſe, either by 
And ſo is Wainſcot. the Leſſor or Leſſee, it is Parcel of the Houſe ; and 
; there is no Difference in Law, whether it be fix'd 
with great or little Nails or Scrues, or Irons thruſt through the Poſts 
or Walls, as hath been lately invented : But if the Wainſcot be by 
any of theſe Ways, or any otherwiſe fix'd to the Poſts or Walls of the 
Houſe, the Leſſee cannot remove them; if he doth, he is puniſhable 
in an Action of Waſte. 4 Rep. 64. 
An Eſtate of Freehold cannot by the Common 


EIT Law commence in futuro; but take preſently in 
very by Leſſor, by At- Poſſeſſion, Reverſion or Remainder : But a Leaſe for 


— Fears may commence in futuro; but not a Leaſe 
for Life. 5 Rep. 94. See there much good Matter as 

to Livery to Leſſee, and where by Attorney. tea 
Tre rRate ſhalt dag .. A. Han gives and grants to his Son and his Heirs 
according to the Intent his Lands after his Death, and no Livery was 
of the Grantor. made. Now if there had been Livery, it had been 
void, becauſe a Freehold cannot commence in futuro. 

But whether it ſhall enure as a. Covenant to ſtand ſeiſed, or not, was 
the Queſtion, and held not; becauſe by the Word give he intended a 


2 of the Eſtate, and not to paſs it by way of Uſe. March 
30, $I. Pl. 78. | : 0 
A Freehold in Law is, where a Man dies ſeiſed, 


Ian at Freehold in and leaves a Son; to whom his Eſtate diſcends : He 
hath till his actual Entry but a Freehold in Law. 


Future Jntereſf, See Surrender. 
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. Game. 


Ee an Act made 46 5 WW. &. M. cap. 23. 
entituled, Ar AZ for the more eaſie Diſcovery 
and Conviction of ſuch as ſhall deſtroy the Game 
RT. ̃ ˙ 
No Certiorar; ſhall be allowed to remove any 
Conviction, or other Proceedings, concerning any 
Matter in this Act; unleſs the Party, againſt whom 
| ſuch Conviction ſhall be made, ſhall, before the Al- 
lowance of ſuch Writ, become bound to the Per- 
ſon proſecuting in the Sum of 50 /. with ſuch Sure- 
ties as the Juſtice before whom ſuch Offender was 


© committed, ſhall think fit, with Condition to pay 


ads againſt deſtroyi | 
the Game of the King: | 
dom. 


4&5 Nu. & P. cap. a3. 


Where a Certiorari 
ſhall de allowed to re- 
move any Conviction 
upon this Act. 


To become hound in 
Sureties in 501. 


The Condition of it. 


the Proſecutor within one Month after ſuch Conviction confirm'd, or 
Procedendo granted, their full Coſts and Charges, to be aſcertained up- 
on their Oaths ; and in Default thereof, it ſhall be lawful for the ſaid 
Jaſtice or Juſtices, and others, to proceed to the due Execution of 
ſach Conviction, as if no Certiorari had been allowed. ; 


See the Act made 22 & 23 Car. 2. cap. 25. For 
the Preſervation of Game, and for ſecuring of Warrens 
not incloſed, and the ſeveral Fiſheries of this Realm. 


The Statute provides, That Lords of Manors, 


not under an Eſquire, may have one or more 
_ Game-keepers within their Manors, who being au- 
thorized by Writing under Hand and Seal, may 
ns, Bows, Greyhounds, Setting Dogs, 
Lurchers, or other Dogs, to kill Hares or Conies, 


The Act for preſerving 
of Game, Warrens not 
encloſed, and ſeveral 


Fiſheries. 


22 & 23 Car. 2. tap. 25. 


A Lord of a Manor; 
not under an Eſquire, 
may make a Game- 


keeper. 
What they may ſeiſe. 


Ferrets, Tramels, Lowbells, Hayes, or other Nets ; Hare-pipes,Snares, 
or other Engines for the taking and killing of Conies, Hares, Phea- 
ſants, Partridge, or other Game, as within the Precincts of ſuch Ma- 
nor ſhall be uſed by any Perſon prohibited by this Act to uſe the ſame. 


That ſuch Gamc-keeper, or any other Perſon, 
by a Warrant from a Juſtice of the Peace, may in 
the Day-time ſearch the Houſes or other Places of 
ſuch Perſon prohibited by this Act, as ſhall be up- 
on good Ground ſuſpected to keep any of the afore- 


ſaid Guns, &. and to ſeiſe and keep the fame fo 


They may in the Day- 
time ſcarch Houſes, &. 
and ſeiſe and keep or de- 
ſtroy what ſhall be found, 


r the Lord of the 


Manor where they ſhall be taken, or otherwiſe to cut in pieces or de- 


ſtroy them. 
8A 


The 


Who are prohibited The Perſons prohibited to keep Guns, Dogs, Cc. 
= - 1 are Perſons who have not 100 J. per Ann. Inheritance 
L F in his own or Wife's Right, or 150 J. per Ann. in 
Leaſes for Ninety-nine Years or longer : Except the Son and Heir appa- 
rent of an Eſquire,or Perſon of higher Degree, or the Owners and Keepers 


of Foreſts, Parks, Chaſes and Warrens, ſtock d with Deer or Conies. 


No Perſon, without 


the Owner's Conſent, to 


chaſe, kill or take Conies 
in a Ground not incloſed. 
The Penalty. 


Not to kill any Co- 
nies in the Night-time 
on the Borders of a War- 
ren;except by the Owner 

of the Soil. 

The Penalty. 


No Perſon ſhall at any Time chaſe, kill, or take 
Conies in a Warren or Ground not incloſed, with- 
out the Owner's Conſent, upon Pain of treble Da- 
mages and Coſts, and three Months Impriſonment; 
and after, till finding Sureties for the good abearing. 

No Perſon ſhall kill or take in the Night-time 
any Conies on the Borders of any Warren, or 
Grounds uſed for breeding of Conies, except the 
Owner of the Soil, or ſome Perſons authorized b 
him, upon pain of making Satisfaction to the Par- 

, and of paying to the Poor of the Pariſh what 


a Juſtice ſhall order, not exceeding ten Shillings, and for Non-pay. 
ment to be committed to the Houſe of Correction not exceeding one 


Month. 


Not to kill or ſet 
Snares for Hares, c. or 
uſe Hare · pipes, &c. 


No Perſon to fiſh in 
any River, Pond, Mote, 
G:. without the Owner 
of the Water's Conſent. 

22 & 23 Tar. 2. c. 25 · 
Wed. 7. 


The Penalty, 


That-no Perſon ſhall kill or ſet Snares for Hares, 
Ge. or uſe Snares, Hare-pipes, or other Engines, 
upon the ſame Penalty as the foregoing Clauſe. 

That no Perſon ſhall take any Fiſh by any Means 
or Device whatſoever, in any River, Stew, Pond, 
Mote, or other Water, without the Conſent of the 
Owner of the Water, nor ſhall be aſſiſting therein, 
and if convicted by Confeſſion, or the Oath of 
one Witneſs, before a Juſtice of the Peace, the 
Patty offending ſhall pay not exceeding treble Da- 


mages, at ſuch Time as 7 ſhall appatne, and not exceeding 


ten Shillings, to the Poor of the Pariſh ; an 


for want of Diſtreſs, the 


Offender to be committed to the Houſe of Correction, not exceeding 
one Month, unleſs. he enter into Bond to the Party injured, with one 
competent Surety not exceeding 10 l. never to offend in the like Manner. 


A Juftice may cut in 
pieces all Angles, Spears, 
Nets, Cc. taken with 
the Offender. 


An Appeal lies to the 
next Quarter-Scihons. 


Who are to keep Nets, 
Sc. or other Things to 
catch Fiſh, | 

4K 5 M. & P. t. 23. 
Deu. 5. 


The Juſtice of Peace may upon Conviction of 
ſuch Offender take, cut in pieces, and deſtroy all 
ſuch Angles, Spears, Hairs, Nooſes, Trolls, Weares, 


Pots, Fiſh-hooks, Nets, or other Engines, where- 


with ſuch Offenders ſhall be taken. 

That if any Perſon is aggrieved at the Juſtices 
* mh he may at their next General Quarter- 
Seſſions appeal from it, and the Judgment of the 
Juſtices at the next Seſſions ſhall be final. 

By another Act made 4 & 5 V. & M. cap. 23. 
Seck. 5. it is enacted, That Perſons not Owners of 
Fiſheries may not keep Nets, &. or other Engines 


for the taking of Fiſh, other than Makers thereof, 
for Sale, and the Owner and Occupier of a River or 


Fiſhery, | 
Alſo 


8 Same. 
Ado the Owner of a Fiſhe 


0 the may ſeiſe Nets, &6- 
uſed in his Fiſhery, and = Perſon — by * 


rant from a Juſtice ſearch for Nets, and diſpoſe of 


them as he will, by keeping or cutti | 
ſtroying of them. keeping or cutting and de- 


Perſons puniſhable by this Act, puniſhable no 
other Way. gh wh i 

Pꝛolecutoꝛ upon this Ac may plead 
Iflue and recover treble Coſts. 

See the Clauſe immediately going before this 


the general 
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The Owner of a Fiſhe- 


ry may ſeiſe Nets, c. 
So may any Perſon by 

Warrant from a Juftice. 

Not puniſhable twice 
Proſecutor may plead 


general Iſſue, and have 
treble Cofts. 


Where a2 Certiorari 
ſhall be allowed to re. 
move a Conviction, and 
where not. 


Act, where a Certiorari ſhall be allowed to remove 
4 Conviction, and where not; OY, 


By another Act made 5 Anne Regine, Sefſ. 2. it 
is enacted, That all and every the Laws for the 
Preſervation of Game now in being, not thereby 
repealed or altered, ſhall be of Force. 


The Game Act made 
5 Anne Seſſ. 2. 

I Jat. 1. cap. 27. 
23 Elis. cap. 16. 

32 9. 8. cap. 8. 


And that any Higlar, Chapman, Carrier, Inn- 
keeper, Victualler or Alchouſe-keeper, who ſhall have ©! 
in his Cuſtody any Hare, Pheaſant, Partridge, Moor, 
Heath Game or Grouſe ; then every ſuch Perſon 
(ues the Game in the Hands of the Carrier be 
ent up by a Perſon or Perſons qualified to kill the 
Game) ſhall upon every ſuch Offence be carried be- 
fore ſome Juſtice of the Peace where the Offence is 


The Perſons prohibit: 
The Game prohibited. 
Exception as to Car- 


riets. 


How the Proſecution 


. to be. 
committed, and upon View or Oath of one credi- 
ble Witneſs ſhall be convicted, ſhall forfeit for eve- | 
ry Hare, Pheaſant, Partridge, Moor, Heath Game ue Forfeiture. 
or Grouſe 5 J. one half to the Informer, the other 
to the Poor of the Pariſh where the Offence was * 
committed, to be levied by Diſtreſs and Sale of the Howto be levied. 


Offender's Goods, by Warrant under the Hand and _ 3 
Seal of tlie Juſtice, rendring the Overplus (if any) after the Charges 
of diſtreining ſhall be deducted: And where there is no Diſtreſs, then 
the Offender to be committed to the Houſe of Correction for three 
Months without Bail, and for every ſuch other Offence for four 
Months. Fe PEAK e its au 
12ovided ſuch Conviction to be within three Months after the Of- 

fence committed. ==” 5 . 
And alſo the ſame Clauſe as to where a Certiorari 
is to be allowed, and where not, as in the pre- 
ceding Statute of 4 & 5 N. &. M. cap. 23. is par- 
ticularly mentioned, and herein before ſet forth. 
That any Perſon that ſhall deſtroy, (ell or buy 
any Hare, Pheaſant, Moor, Heath Game or Grouſe, 
and within three Months diſcover any Higlar, om | 
Chapman, Carrier, Inn-keeper, Alehouſe- keeper, . or Vidualler, that 
hath bought or ſold, or offered to buy or ſell, or had in their Poſſeſ- 
ſion any Hare, Pheaſant, Partridge, Moor, Heath Game or Grouſe, ſo 
as any one ſhall be convicted, ſuch Diſcoverer ſhall be diſcharged 4 
a e 


4&5 Nu. & M. t. 23. 


What ſhall be in cafe 
of Diſcovery. 


the Pains and Penalties hereby enacted for the killing or ſelling of ſuch 
Game, and ſhall have the ſame Benefit as any other Informer ſhall be 


ntituled unto. | | | 
W That if any Perſon not qualified ſhall keep or 
No unqualified Perfon .ſe any Greyhounds, Setting Dogs, Hayes, Lurch- 
o keep any Greyhounds, a . 
Setting Dogs, Hayes, ers, Tunnels, or any other Engine to kill and de- 
Lurchers, c. ſtroy Game, and ſhall be thereof convicted upon 
the Oath of one or two credible Witneſſes, by the 
Juſtice or Juſtices of the Peace where the Offence is committed, the 
Perſon ſo convicted ſhall forſeit 5. one half to 
The Penalty. the Informer, and the other to the Poor, to be le- 
vied as is before particularly directe. 
_ Who may ſeiſe and. That the Juſtices of the Peace in their Liberties, 
dle... and the Lords and Ladies in their Manors, within 
the ſaid Manors, to take away any ſuch Hare, Phea- 
fant, Partridge, Moor, Heath Game or Grouſe, or any other Game, 
from any Higlar, Chapman, Inn-keeper, Victualler or Carrier, or any 
-other Perſon not qualified to kill the ſame, and ſhall be found in their 
Cuſtody or Poſſeſſion, and to take away ſuch Dogs, 
int ochen Engine Nets, and other Engines, which ſhall be in the 
7 Power or Cuſtody of any Perſon not qualified to 
keep the fame, to their own proger Uſe. 
The Lord or tag That any Lord or Lady of a Manor may by 
Gahe laser. Writing under Hand and Seal impower a Game- 
keeper upon his or her Manor to kill any Game 
whatſoever : But if he ſhall under the Pretence or Colour of that Au- 
thority kill and take the ſame for the Uſe of ſuch Lord or Lady, and 
Es afterwards ſell and diſpoſe thereof to ay Perſon 
Rr af te Lend without the Conſent of the Lord or Lady of the 
or Lady, | Manor, who gave him his Authority, and ſhall be 
convicted thereof upon Complaint of ſuch Lord or 
Lady upon the Oath of one or more credible Wit- 
neſſes, before one or more Juſtices of the Peace as aforeſaid, then upon 
mw ſuch Convidtton he fhall be committed to the 
Colette ape Houſe of Correction for three Months to be kept 
W . 1 | a | 
aus denn There is another Clauſe prohibiting the burnin 
_— — Heath, Ling, Brakes or Fern in the Foreſt © 


FE; Sherwood. 1 4 
This made perpetual This is a temporary Act, but made perpetual b 
by 9 Ane. an AQ made 9 Ame Regine, by which Ack it is 


No Lord or Lady to enacted, That no Lord or Lady of a Manor ſhall 
becpe, abel Name have above one Perſon to be Game-keeper within 
muſt be entred with the One Manor, with Power to kill Game, and that the 
Clerk of the Peace. Name of that Perfon fo to be authorized, ſhall be 

entred with the Clerk of the Peace where ſuch Ma- 
nor lieth, which Entry to be made and viewed without Fee, and a 


Certificate thereof to be made by the Clerk of thePeace for one Shilling. 
I — That 
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Chat if any Came - keeper or other perſon not The Penalty of the 
qualified to kill, ſhall ſell, or expoſe to Sale, any ffn Keepers or unqua- 
Hare, Pheaſant, Partridge, Moor Heath Game or Gane. b Jo 
Grouſe, ſhall for every Offence incur the Penalties 
inflicted by the Act upon Higlers, Carriers, &c. and ſo to be recovered. 
Chat if any Hare, Pheaſant, Partridge, Moor 7 
Heath Game or Grouſe, ſhall be found in tlie Shop, r Do you 
Houſe or Poſſeſſion of Eyre not qualified or Poſſeſſion of any Perſon. 
nnd thereunto, ſhall be adjudged an expoſing | of 
to Sale. bY \n 3 2h 

That if any Perſon ſhall. in the Night- time take, _ Penalty for killing 
kill or deſtroy any of the ſaid Game, he ſhall in- me in the Nigbt. 
cur ſuch Pains and Forfeitures, as aforeſaid, to be | 
recovered as aforeſaid. | " 

Another Clauſe for the preventing of the driving ie 
and taking by Hayes, Tunnels, or other Nets, wild „iidsgint driving of 
Fowl, in any of the Fens, Broadwaters, Gc. be- b 
tween the firſt Day of July and firſt Day of September. 


— 4 a 
— 


— — — 


Gaming and unlawful 
Games. 


Ih E Statute of 16 Car. 2. cap. 7. gives tre- 4 for falſe 
ble Damages againſt any Perſon or Per- 16 Car. 3. cop. 7. 
ſons who ſhall cheat at Cards, Dice, Eds 
Horſe-Race, &c. And alſo ſays, That if any Perſon ſhall 
play at any of the ſaid Games upon Tick, and not for ready Money, 
and ſhall loſe 100 J. or more upon Tick, his Security taken for it ſhall 
be void, and the Winner ſhall forfeit treble the Value of the Money 
won. See the Act of 9 Arne more fully as to this 
Matter ; and alſo poſtea in this Title. 
Gaming at ſeveral Meetings, whether within the Gaming at ſeveral 


Statute of 16 Car. 2. cap. 7. or not. See 2 Mod. 54. 1 Gir. 2. tap. - 


9 Annz. 


A Watch was loſt and delivered, and afterwards The Statute extends 
the ſame Party loſt 100 J. upon Tick at one Sitting, wp aying for ready 
and a Bond was given for the 100 J. and held to 
be good ; becauſe the Statute doth not reſtrain playing for ready Mo- 


ney, but ſuch playing only as put People in Debt. 1 Lev. 244 
8 1 The 


646 Gaining and umawkul Games. 

Whzt the Tntent of The Statut intended à Romeily w bere more 
theStarute s. than 106 L was daft to que [Perſon at one Sitting; 
5 not where it is loſt td ſevetal Perſons. 3 Mod. 251, 
ns 903 10047 nen % 101 11257] * 10 
The AR for ths Wer. By an Act made 9 Ane, it is enacted, That ali 
2nd See Gaming: Notes, Milte Bonds, . Judgments, Mortgages or 
9 Anre. ..__ Ofher, Conveyances, given, granted, draw) or en- 
; tred into, or executed by any Perſon, where the 
Whole, or any Part of the Conſideration ſhall be 
for any Money, or other valuable Thing, won by 
playing at Cards, Dice, Tables, Tennis, Bowls, or 
other Game, or by betting on the Sides of ſuch who play at any of 
thoſe Games, or far the repaying.of any Money lent for ſuch Gaming 
or Betting, or during ſuch Play ſhall bett or ſo play, ſhall be utterly 
void, and the Eſtates thereby granted ſhall go to the next Perſon, who 
ought to have the ſame as if the Grantor were actually dead. ; 

Alfo. if any Perſon ſhall at any one Sitting, by 
Players and Betters. playing at any of the ſaid Games, or betting; 
loſe to any one or more Perſons the Sum or Value 
of 10 1. and ſhall pay or deliver the ſame, or any Part thereof, the 
Perſon ſo loſing and paying or delivering thereof, may within three 
Months then next ſue for and recover the ſame from the Winner 
thereof with Coſts of Suit, by Action of Debt founded upon this Act, 
Lees MM be proſecuted in any of her Majeſty's Courts of 
bes in. 2 Record; in which Adion no Privilege of Parlia- 
ment ſhall be allowed: And in ſuch Action it ſhall 
be ſufficient for the Plaintiff to alledge, That the Defendant was in- 
debted to the Plaintiff, or received to the Plaintiffs Uſe the Money ſo 
loſt and paid, or converted the Goods won, whereby the Plaintiff's 
Action accrued to him according to the Form of this Statute, without 
ſetting forth the ſpecial Matter: And in caſe the Perſon who loſeth 
the Money ſhall not within the Time aforeſaid bons fide ſue for the 
Money or Thing ſo by him leſt and paid, or delivered, then any Per- 
ö ſon by any ſuch Suit may ſue for and recover the 
Treble Value. (ame, and the treble Value thereof with Coſts, 
againſt ſuch Winner, the one Moiety to the Perſon 
who will ſue, and the other to the Poor of the Pariſh where the Of- 
fence ſhall be —_ | | VIVO: * wo 

That every Perſon ſhall be obliged to anſwer 
= b ts upon.Oath ſich Bill as ſhall be fred againſt 
dim for the Diſcovery of the Sum of Money or 
other Thing ſo won at play as aforeſaid. 6: 
n;10 be acquitted upon. That upon the Diſcovery and Repayment of 
mene re the Money or other Thing, ſuch Perſon ſo recover- 
ing and repaying ſhall be acquitted and, diſcharged 

| from any further Puniſhment or Forfeiture. | 
n „That if any Perſon ſhall by Fraud or ill Practice 
gained at one Sitting, in play ing at any of the ſaid Games, acquire to 
himſelf or any other Perſon, above the Value of 


10 J. at one Sitting, and being convicted thereof by Indictment or In- 
3 | | fomnation, 


Read the AR, wha 
it makes void, and in 
what Caſes. 


„ 
ww w* 0 
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648 Gaming and unlawful Games, 
Mumpfit lies not for In Indebitatus doth not lie for Money won. at 
Money won at Play, but Play: But a Special Action upon the Caſe will lie, 
e * T4 % 118. See 2 Pentr. 175. where the Judges 
differed 3 but adjudged ſince, it will not lie upon a general [ndebitatus. 
in giv or blp- ., OO 28 00 EO Lhe Sean, Nogers he. 5s 

Seon elenden curity is given for the Money third Perſon, 
= "mr? not being privy to the Matter, or knowing that it 
was won at play. 2 Mod. 297. 8 


— PRE | 


_ * : —_— " Dr 
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Gavelkind, 


Avelkind fs a Cuſtom annexed unto, and 
oing with Lands in Kent, called Gavel- 
ind Lands, holden by ancient 228 

Tenure, and is dividable between the 
Detrs male; and the Heir of fifteen Years may give and ſeil his Land, 
and ſhall inherit, though his Father be hanged fo2 Felony, and the 
one ſhall have the Yotety fo2 her Oower during her TWtidowhood. 


All Lands in kr All Lands in Kent ſhall be taken to be Gavel- 


all bs _— _ kind, except thoſe which are diſgavelled by ſome 


diſgavelled by Ad of particular Acts of Parliament. But ſee 1 Latw, 754, 
They x be found 785. Where tis ſaid, That unleſs Lands in Kent are 
eo be Gavelkind. particularly found to be Gavelkind, the Court ſhall 


not intend them to be ſo. 


If the King purchaſe Ik the King purchaſe Gavelkind Land, the Cu- 


Com ir furndca. ** ſtom of the Diſcent is ſuſpended. Dyer 77. 


What Gavelkind Te- 
nure 1s. 


je nou Te Rent granted out of Gavelkind Lands is of the 
5 aha may Nature of Land dividable : The like of Bozough: 


be divided. Engliſh, 2 Lev. 138. See 1 Lutw. 740, 754. 
A Rent ſhall diſcend Rent out of Gavelkind Lands ſhall diſcend in 
2 Gavelkind as the Lands do. 2 Lev. 87. 


Dieidable amongſt And as the Eſtate is upon the Death of the Fa- 
cher, ther dividable amongſt all his Sons; ſo alſo when 
one Brother dies without Iſſue, all the other Bre- 

' thren ſhall inherit. Co. Lit. 140. 4. b. XY 
„i Tour Ide, Courtelie Allo, by the Cuſtom of Gavelkind, the Husband 
; ſhall be Tenant by Courtefie, without Iſſue, of half 
of the Lands during the Time he continues unmar- 
\ Gur if ve marry, he ried. Co. Lite. 111. 4. But if he marry, he ſhall 
* 4 forfeit his Tenancy by the Courteſie. But if he had 
I ue 


Gabelkind. 648 
e die, he ſhall be Tenant «Bur if be had ,d. 
z and although e 193 or ' 


Ifſye by. his Wife, and ſh 
by * 8 the whole Land 
he, do marry, be ſhall not förfeit his Tenancy, fe; _ 
(Mich. 21 Car. B. R.) See Title Fozkeiture. W forfeit by Marriage. F 
* Now 2 the —_ of 31 H. 8 
art of Kent is made diſcendible to the eld tn o be Gi 
N — eldeſt Son, Kent tame to be diſga- 


. . 3. 2 gr eat How ſeveral! Lands in 


La 4 velled. 
that by Means of that Cuſtom divers a w; for 


lies, after a few Diſcents,came to litt 309 tbe Go Tin. 120. b 
Per Hale Chief Juſtice. Gavelkind 1 aw is 755 g. Co. Litt. 140. 5 


"Hh Gavelkind Law is the 
Law of Kent, and is never pleaded but preſumed, L of fa. 
1 Mod. 98. 6 1 41-30 7: F2F11 ; | , | 


* 
= 


By the Acts of Parliament 31 H. g. rap. 3. and How far the Privi- 

2- G I E. 6. | (a Private Act) whereby Gavelkind leges of it are altered by 

Lands are made diſcendible, as Lands at Common nos. n bee 

Law, Gavelkind Lands do not loſe any other of 

the Qualities or Cuſtoms appertaining to them; 14 8 — 

for it was not the Deſign of either of thoſe Acts to al 

diveſt thoſe Lands of their: former Privileges, which were not expreſly 

altered by the Letter of thoſe Laws; elſe inſtead of a Benefit it would 

be the Loſs of their former Privileges. Hard. 32 5. 
The Cuſtom to deviſe Gavelkind Lands remains 

to this Day notwithſtanding any of the diſgavel- 

ling Statutes, 1 Sid. 135. LE GD 


Gavelkind Lands are 
by Cuſtom deviſable. 


_—_— 
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Good Behaviour. 


See 


= 
* 


de 5 
Juſtice ok the Peace. 


* Hoſe who are of ill Fame, or common Di- TY 3 
ſturbers of the Peace, or who are accuſed ,, Who Bet 28 
or guilty of tippling in Alehouſes, get- 
ting of Baſtards, common Barretors, Cc. 


which ſee in Nelſon's Juſtice, 78, 79, &c. may be required by one Ju- 
ſtice of the Peace to enter into a Recognizance with Sureties, or with- 
out, to be of the Good Behaviour; and upon Refuſal may be com- 
mitted. ; = 

Ik one do affront any Court of Juſtice, this is a An Affront to a Court 


good Cauſe to bind the Party to his Good Behavi- be hint te che Coal Be 
our. (Paſcb. 24 Car. B. R.) For N of baviour. 


Juſtice 


650 Good Behaviour. 1 
Jaſtice is a publick Miſdemeanpur, and not a private; although it be 
done but to the Perſon of one Man, as to the judge of ia Court, 4 
juſtice of the Peace, G. becauſe ſuch-Perſons are publick Miniſters of 
Juſtice, and act for the Commonwealth. ' nn... 
Upon Articles ner Pe that doth upon Articles ſworn-in Court, de. 
M ; Cons, Fon Uo fire the Party againſt whom the Articles are ſworn, 
otherwiſe the Good Be». may be bound thereupon to the Good Behaviour, 
ler will aot de muſt expreſs ſome ſpecial Matter in thoſe Articles, 
gran for which he ought to be bound to the Good Beha- 
viour; for if the Articles be only general, the Good Behaviour is not 
to be granted upon them. (Mich. 22 Car. H. R.) For a general Accuſa- 
tion is no Accuſation for the Incertainty of it; and the Party cannot 
tell what Anſwer to make ta ſuch a general Accuſation. 1 — 
„ Perjurp is not an Offence, for which the Party 
© bound to the Good Be- n be bound to the Good Behaviour, 
haviour for Pei jury. uſe. it is not a general Misbehaviour. (Mich. 22 
Car. B. R.) But the Party may be indicted for it, 
and fined, if he be thereupon con vice. 
Ic lies for fighting One was bound to his Good Behaviour for af- 
People in che Nint. frighting People in the Night in their Houſes, by 
8 ſhooting off of Muskets; and for the aſſaulting! of 
one going in the Highway, (Mich. 22 Car. 1; B. R.) For this was ac- 


A Man may not be 


counted more than a particular Breach of the Peace. 

. A4 Toman who is a common Scold, may be 

* common bourid to the Good Behaviour. (Mich. 22 Car. 1. 

B. R.) For ſhe is a common Diſturber of the pub- 

| | lick e.... — | 

For maliciouſly pulling The Good Behaviour was granted againſt one 

WW TT. Article (worn againſt him, that he had 

maliciouſly pull'd down a piece of another's Houſe. 

(Hill. 22 Car. 1. B. R.) For this is a vicious Act, and a high Breach of 
the Peace which concerns the Publick. 8 

: A Jullice of Peace ought not to bind any Perſon 

1 r to the Good Behaviour upon a general Accuſation 

on a general Accuſation. 20e againſt the Party. ( Paſch. 23 Car. 1. B. R.) 

Vide ſupra. | 

Ie lies for ſtopping : One was bound to his Good Behaviour for ſtop- 
Fan. in purtuit oh ping of a Conſtable from making Purſuit after a 

Felon. (Trin. 23 Car. 1. B. R.) For this is a pub- 

lick Offence againſt the Commonwealth. 

It lies not for 3 The Good Behaviour is not to be granted againſt 
G bar it one for one for ſpeaking of Words only againſt one Per- 
ſpeakiog againſt ſeveral. ſon ; but it may be granted againſt one for ſpeak- 

eg ing of Words againſt divers Perſons at ſeveral 
Times. (Hill. 23 Car. I. B. R.) For that is a general Misbehaviour ; but 
the other is but a particular Misbehaviour. „ We 

8 The Good Behaviour was granted againſt one, 
to burn dwa 4 Man's upon an Article ſworn and read againſt him, that 
Houſe. he ſaid he would burn down another Man's 1 2 

11 1/8 


|... Good Behaviour. 
(Hill. 1649. B. S) For a Man ſhall be 
Words, though no Actions accompany. 


an Act of Parliament was made 5 6 V. &. M. 


cap. 13. to repeal the Statute of 10 Ed. 3. for finding 
of Sureties for the Good Abearing of him or her 
that hath a Pardon. 
2 . N L 5 7 by Vp f 

Juſtices of the Peace under Colour of tlieir Au- 
thority uſe to require the Good Behaviour of every 
one at their Pleaſure; and if they refuſe, then to 
commit them to Priſon: But if they have not good 
Cauſe to require Sureties for their Good Behaviour, 
and the Party refuſing to give them is committed to 
Priſon, Falſe Impriſonment well lies; for the Sta- 
tutes which give them that Authority 4s princi pal- 
ly for Vagrants, and ſuch like; and not for every 
private Abuſe. | | 

Upon a Recognizance for the Good Behaviour 
taken in the-Crown-Offtice, the Breach was, That 
he aſſaulted and beat A. B. ſuch a Day, and fays 
not V3 & Armisz and therefore naught. Cro. Jac. 
412. pl. 12. See Mvor Caſe 392. 


Although the manner of ſpeaking of ſome Words 


may be good Cauſe for binding of a Man to his 
Good Behaviour, yet when one is bound, Words 
only which tend not to the Breach of the Peace, or 
terrifying of others, or unto Sedition, &c. ſhall 


68t 


judged in many Caſes by his 


+ — —— 8 


5 & 6 W.& M. tap. 13. 
Repeals Statute io E. 3. 
for giving Securities af. 
ter a Pardon. 


Where and in what 
Caſe a Juſtice ought to 
require Sureties for the _ 


Good Behaviour, 


Who they may com- 
mit, and who not. 


Principally Vagrants, 

34 E. 3. cap. i. 

Upon a Recognizance 
for the Good Behaviour 


the Breach was, that he 


beat A. B. and ſays not 
Vi & Armis, and naught. 


What Words ſhall be 
a ſufficient Cauſe to for- 
feit- a Recognizance for 
the Good Behaviour, and- 
what nor. 


not be a ſufficient Cauſe of Forfeiture of a Recognizance. Go. Car. 498. 


J. 3. 499. See Moor Caſe 395. | 
# See what Matters will be a Breach of the Peace 


to forfeit a Recognizance, and what not. Cro. El. 


86. pl. 7. See Moor Caſe 393. 


What will be a Breach 
of the Recognizance, and 
what nots 


Giants, 


What the Words Give 
and Grant do amount to. 


aGift, a Releaſe, 
Party, and may be pleaded as a O2ant, as a Releaſe, 02 as a Confir- 
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Gꝛants. 


6 Deeds. : 
Saulen | | 
| Non obſtante. 
1Dffices. 


be Moꝛds Give and Grant in a Deed of 
Things which lie in G2zant, as Advow- 


* 


Sec 


ſons, Rents, Commons, Reverſfions, &c. 
will amount unto a Gꝛant, a Feoffment, 
a Confirmation o2 Surrender, at the Election of the 


mation, at his Cleaion. Co. Lite. 30 1. b. 


A Grant to Father 
and Son, and he had but 
one Son, is good. 


But where he had ſe- 
veral Sons, it 1s void for 


Uncertainty. 


All Granrs and Con- 
veyances by Fine, or 
otherwiſe, of any Rever- 
ſion or Remainder, ſhall 
be good without Attorn- 
ment. 

4 & 5 Anne, 


A Copy was granted to the Father and his Son, 
and he avers, that at the Time of the Grant he 
had but one-Son; this is a good Limitation. Cro. 
Jac. 374 pl. 4. 5 | 

But where a Grant was to the Father and his 
Son, he having ſeveral Sons,and not ſaying which, 
mY void for Uncertainty. Cro. Jac. 374. pl. 4. 1 Rol. 

32. 

By the Statute of 4 & 5 Arne cap. all Grants 
and Conveyances hereafter to be made by Fine or 
otherwiſe, of any Manors or Rents, or of the Re- 
verſion or Remainder of any Meſſuages or Lands, 
ſhall be good and effectual without the Attornment 
of theTenants of any ſuch Manors, or of the Lands 


out of which ſuch Rents ſhall be iſſuing, or of the particular Tenant, 
upon whole Eſtate any ſuch Reverſions or Remainders ſhall and may 
be expectant or depending, as if Attornment had been made. 


Notice muſt be given 
to the Tenant of ſuch 
Grant. 


Donor, Donee, and 
Thing granted in every 
Grant. 


Note, Notice muſt be 


given to the Tenant of 
ſuch Grant. 


Jn every Gift of Lands or Goods which a Man 
makes, there ought to be a Donor, Donee, and 
Thing granted. 1 Plow. 435. 2 Plow. 563. 


A Gzant 


i Gzant to a Man, with a Blank for his Chriſtian 4 Grant to a Man 
ame, is void ; except to an Officer known by his = urge a Chriſtian 
_ and there alſo it muſt be averr'd. Cro. Eliz. R 
328. pl. 1. | 
So where a Deed or Bond is made to a Man, 


and his Chriſtian Name is miſtaken,it is void. 1b;d. So where the Chritii: 


an Name is miſtaken. 

A Gzant of an Annuity to a Lawyer, or a Phy- A Grant of an An- 
ſician, for the Life of the Grantee, pro conſilio im- _ pro conſilio impen- 
pendendo to the Grantor, and the Grantor dies ; "When it determines. 
the Annuity doth not ceaſe, but ſhall continue for | 
the Life of the Grantee. Sir Tho. Wroth's Caſe: 2 Plow. 456. b. 1 Plow, 
378, to 382. | 5 

After an Annuity or Rent-Charge is determined, Debt lies for Arrearg 
Debt lies for the Arrears, and the Perſon of the _ ay 1 — 
Tertenant ſhall be charged; becauſe the Annuity aus 
being determined, he hath no other Remedy. 7 Rep. 39. b. 

Jf I grant you my Trees in my Wood, you 
may cut them down, and come with your Carts Was e 45 : 
Over my Land to carry them away. 11 Rep. 52. 4. and carried away. 4 
4 Rep. 62. 5 Rep. 11. | 

A Gant for Life is made of all Woods and Un- A Grant of Woods 
derwoods growing in B. and the Grantee covenants 1 — _ 
to pay a yearly Rent; the Grantee immediately & 
cuts down all the Woods, and afterwards cuts the Wood and Under- 
wood which grew ſince the cutting: And held that the Grantee having 
once felled, ſhall never fell in the ſame Place again by Force of the 
faid Grant, notwithſtanding the yearly Rent, and Life in being. 

3 Leon. Caſe 19. 57. 3 Leon. Caſe 79. Moor, Caſe 57. 
A Man grants all his Wood that ſhall grow in 
the Time to come : It is a void Grant, becauſe a 
Man cannot grant that which is not in eſſe. 3 Leon. 
Caſe 57. 

The King or a common Perſon grants omnia ills Where u. Grant 7 7 
meſſuagia in tenura A. B. ſituate in H. nuper Priorat and where not. * 
de W. ſpect an. and in truth the Lands lie in D. Here 
becauſe the Grant is general, and reſtrained to a certain Vill, the 
Grantee ſhall have no Lands out of the Vill. 2 Rep. 33. 


A. by Deed inrolled conveys all his Lands in Nr 0 


the Tenure of B. in the Pariſh of S. whereas they it ſhall be. 
were then in the Poſſeſſion of B. but in another | 
Pariſh: And held to be void : For although the firſt Certainty in the 
Tenure of B. was true; yet the laſt Certainty in the Pariſh of S. was 
falſe. 2-Rep. 33. 4. | 
Wows in Grants ſhall be conſtrued according | For Wartata Grants 
to a reaſonable and eaſie Senſe, not to ſtrain things : 
to what is unlikely and unuſual. And therefore What paſſes by the 
by a Grant of all Woods and Trees, Apple-Trees n 


will not paſs. Hob. 30g. 


A Grant of his Wood 
that ſhall grow is void, 
becauſe not in eſe. 


38 D Leſſee 
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1 


Where a Leſſze grant: Leſſee for Years of an Houle grants fon Meſ- 
01 — is ſuagium ſuum, the Grantee hath but at Will; but 
paſſes. | if he grants all his Intereſt and Eſtate in ſuch an 

Houſe, the whole Leaſe paſſetb. 2 Leon. Caſe 102. 
| An Intereſt for Years By a Grant of all his Lands an Intereſt for Years 
51> ay of all will paſs, becauſe it is Land for the Time; ſo 

So if he grants all other where a Man grants all other his Lands and Tene- 
his Lands. ments. Plow. 4.24. 4. N 
A Grant wichout Li- If a common Perſon grants a Rent, or other 


iration of Eſtate, is : 84 - zenden 
— 2 Thing, that lies in Grant, without Limitation of 


15 any Eſtate; there by the Delivery of the Deed on- 


ly a Freehold paſſes, becauſe the Grant of a com- 
mon Perſon ſhall be taken moſt ſtrongly againſt himſelf : But if the 
*® a King grants a Rent without Limitation of any 
Void as to the King. Eſtate, the Grant is void for Uncertainty, and the 
Grantee ſhall not be ſo much as Tenant at Will. 

Dav. Rep. 45. 4. | 
A Grant uncertain f Man grants an Acre of Land out of a great 
made good by Election. Waſte, and doth not ſay in what Part, or how to 
be bounded, nor any certain Deſcription of it; yet 
this is good, and the Perſon may make his Election where he will, 
. and by ſuch Choice executed the Thing ſhall be re- 
12 Certain. duced to a Certainty, which Choice the Grantee 
cannot have againſt the King. 1 Leon. 30. | 
By a Grant of Goods, Chattels real do not paſs; 
. — ſes by a Grant for When Men ſpeak of Goods, Houſholdſtuff, Mo- 
ney, and ſuch perſonal Things only are under- 


ſtood. 4 Leon. Caſe 222. Fol. 10g. 


3 1 Suardian. 
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Gee Account. 


W FV Ehave thee Soꝛts of Suardians, vis. 
The Ouardian in Socage: The . The (cveral Sorts of 


Guardian appointed by the Father; Cardin 

* Ouardtan appointed by the 
The Huardtan in Socage is the next of Kin to 
whom the Eſtate cannot deſcend: The Law makes A Coirdten 3 | 
this Guardian where the Anceſto2 makes none; and din in Socage: 
he hath the Pꝛofits of the Land to the Uſe of the 
Veit, until he accompliſh the Age of fourteen Pears, (at which Time 
his Authozity exptres) and thereof muſt give an Account to him, See 
Co. Lite. Lib. 2. cap. 4, 5. | 

The OGuardfan appointed by the Father is by . 
Gertue of the Statute of 12 Car. 2. cap. 24. by a „ Guardian appointed 
Clauſe of which Statute,ſince the Court of Wards 42 Car. 2.8 24. 
was put down, a Power ts given to Parents to dit⸗ N 
pole of their Childꝛen as they ſhall think fit; ſo that 
any Father having a Child under twenty-one Pears 2 
of Age, and not married may by Deed oz (Til A Goerdieribio of 2 
ſigned and ſealed in the P2eſence of two o: moꝛe Tet 
- Caitnefſes, diſpoſe of the Tuftion of ſuck Child to | 
any Perſon, except a Roman Catholick, during ſuch Time as ſuch 
Child ſhall remain under twenty-one Years of Age, oꝛ any leſſer Time : 
Which Guardian ſhall take into his Cuſtody, to the Cle of ſuch Child, 
the P2ofits of all his Lands, &c. and Banagement of all his perional 
Eſtate till his Age of twenty one, oz ſuch leſs Time as ſhall be mentlon⸗ 
ed in ſuch Dilpoſition. 
The Guardian appointed by the Court is, when 

the Party is out of the Wardſhip of his Guardian The Guardian »p- 
in Socage, he may then in Court, oꝛ befoze a Judge, pointed by the Court. 
chooſe himſelf a Guardian. a | 


See the Pleading of the Appointment of a Guar- , . of 4 
_ by the Father according to the Statute. 2 Lutm. Guatken pleaded. 
Raviſhment de Gard lieth on the Statute. of , Raviſhment de Gerd 


lies on the Statute of 
12 Car. a. * Keb. 528. | . 12 Car. 2. cap. 24- 


Guard diſpoſed by Will or Writing is not re- ue dipole vp 


pealable by parol Codicil in the Spiritual Court. epcalable, 
| Feme 


656 
Feme Covert, not ſaid 
by Guardian, is Error. 


Alſo if not per Cur, 


admifſ. | 


Guardian may acknow- 
ledge Satisfaction on 
| Record. 


Guardian, N 
Feme Covert, not ſaid by Guardian, is Error. 
2 Keb. 878. pl. 52. | | | 
Not ſaid per Cur. ,admiſs. ill. 1 Lev. 224. but 
amendable by the Guardian- piece, if found. 


A Guardian of an Infant may acknowledge Sa- 
tisfaction upon Record for a Debt, which he hath 
recovered at Law for the Infant. Trin. 23 Car. B. R. 


But it muſt be a Guardian that is aſſigned by the Court to ſue for the 
Infant; the Act of ſuch a Guardian is adjudged the Act of the Infant. 


The Court will aſſign 
a Guardian if the Infant 
come into Coutt and de- 
ſire it: So too will a 
Judge at his Chamber; 
but then it is no Re- 
cord till filed. | 


A Copyholder cannot 
diſpoſe of his Children 
by 

12 Car. 2. cap. 24, 


What Guardian in So- 
cage muſt do, 


52 I}, 3. tap. 17. 


A Guardian may keep 


Courts in his own Name, 
and grant Copies. 


Muſt account for the 
Fines. 


May grant over a Co- 
2 eſcheated to an 
nfant. 


The ſeveral Things 

that a Guardian may do; 

and what he may not do, 
and why. ä 


The Court will affign a Guardian to an Infant 
to ſue or defend for him, if the Infant doth come 
into the Court and deſire it ; or a Judge at his 
Chamber, at the Deſire of the Infant, may aſſign 
a Perſon named by the Infant to be his Guardian; 


but where the Guardian is aſſigned by a Judge at 
bis Chamber, this is no Record until it is entred 


and filed with the Clerk of the Rules. 

A Copyholder is not within the Statute of 12 Car. 
2. c. 24. to diſpoſe of the Cuſtody of his Children; 
for that belongs to the Lord or others, according 
to the Cuſtom of the Manor. 3 Lev. 395. 

A Guardian in Socage ſhall make no Waſte, 
nor Sale, nor Deſtruction of the Inheritance; but 
keep it ſafely for the Heir, and to account with 
him at his lawful Age,ſaving to himſelf his reaſon- 
able Cots. | | 
A Guardian in Socage may keep Courts in his 
own Name, and grant Copies, and it ſhall bind 


the Heir; for he is Dominus pro tempore, and hath 


an Intereſt in the Land, and the Court ought not 
to be kept in the Name of the Heir, but of the 
Guardian ; and he ſhall be compelled to account for 
all the Fines which he takes. Car. Fac. 98, 9g. 
CUhere a Copyhold eſcheats to an Infant, the 


Guardian in Socage may grant it over. Latch 157. 


A Guardian in Socage hath Intereſt in the Land, 
and may let it for Years, and alſo avow in his own 
Name and Right, and his Leſſee for Years may 
maintain an Ejectment. But a Guardian in Socage 


cannot preſent to an Advowſon, becauſe he cannot account for it: 


But per one judge: 


dian may preſent. 


A Man deviſes the 
Education of his Son, 
and letting and ſetting 
till rwenty- one. 


which was half a 
3 


If the Heir be within Age of Diſeretion, the Guar- 
Cro. Jac. 98, 99. 
A Man deviſes Lands to his Son, and willed that 
A. B. ſhould have the Education of his Son till 
twenty one, and receive, ſet and let for him, and 
account to him, and be allowed his Charges: A. B. 
makes a Leaſe in his own Name for ſeven Years, 


Year longer than the Infant's Age; then A. B. dies, 


and 


3 Guardian. 
and the Queſtion was, Whether this was 5 good 
Leaſe for any Part of the Term? And per Cur. The 
Leaſe is void; for he is but Guardian for Nurture, 


and can only make Leaſes at Will. 
A Lo of a Manor hath no Power by the Com- 
mon Law, or without a particular Cuſtom, to 


1 the Guardianſhip of an Infant Copyholder. 
— 6  . 


The Spiritaal Court may appoint Guardians 
for Infants who have only perſonal Eſtates. 2 Lev. 
262.217. | 

The Court cannot appoint a Guardian to the 


Infant for his Appearance, unleſs. the Heir be in 
Perſon in Court. 2 Leon. Caſe 238. 


The Court admitted an Infant by Guardian to 
ſue an Account againſt his Guardian in Socage. for 
the Profits be received after the Infant came to 


5 
This is a Guardian 
for Nurture, .and he can 
only leaſe at Will. 


Oo. El. 678. and 734. 


What Power the Lo d 
hath to grant a Guar- 
dianſhip. 


Were the iy 
Court may appoin 
Guardians. 

The Heir muſt be 
preſent at the Appoints 
ment of his Guatdian. 


How an Infarit to be 
admicted, and tow to 
charge his Guardian. 


fourteen, and the Action was brought againſt him as Bailiff. Cro. Jacs 


219. pl. 9. 


An Action of Account lies againſt the Executors 


or Adminiſtrators of any Guardian, Bailiff and 
Receiver, per Stat. 4 & 5 Anne. See Title Account. 

An Infant and another Executor of full Age may 
ſue by Attorney ; but if ſued, the Infant muſt ap- 
pear, and plead by Guardian. 1 Lev. 299. 181. 

Husband and Wife are ſued, the Wife is under 
Age; ſhe muſt appear by Guardian, otherwiſe it is 
Error. 2 Lev. 38. 1 Lentr. 185. 

A Guardian was aſſigned by the Court for an In- 
fant to bring a Writ of Error, and in the Entry it 
is ſaid, quod pred. the Infant, per pred. A. B. Attorn. 


Account lies againſt 
Executors or Adminis 
ſtrators of Guardians. 

4 & 5 Aire. 


How it is when an In- 
fant and another Execu- 
tor ſuts, or is ſued. 


The Wife under Age 
muſt appear by Guardian. 


How an Infant ſhall 
be aſſigned a Guardian 
to bring aWrit of Error, 


ſuum, who was admitted his Guardian; whereas it ſhould have been per 
cuſtodem ſuum And for that Reaſon held that the Writ of Error was 
diſcontinued, whereupon the Plaintiff proſecuted a new Writ. Cro. 


Jac. 250. pl. 2. 

How the Admiſſion by Guardian to proſecute in 
the Common Pleas ſhall be, and how and where 
the ſeveral Entries of it are to be. Cro. Car. 86. pl. 7. 

The Plaintiff may ſue by Guardian or Prochein 


amie, but the Defendant only by Guardian. Cro. 
Car. 161. pl. 2, 


When the Party is out of the Wardſhip of his 
Guardian in Socage, he may then in Court, or be- 
fore a Judge, chuſe his Guardian. 

The Admiſſion to ſue by Prochein amie ought 
to be entred upon Record ; but it muſt be firſt en- 
tred in the Clerk of the Rules's Book, which is a 


How the Admiſſion 
by Guardian is to be in 
C. B. and how and where 
to be entred. 


The Plaintiff may ſue 
by Guardian, or P-ocbeits 
amie; but the Defen- 
dant by Guardian only. 


Where an Infant may 
chuſe his Guardian. 


How the Admiſſion 
by Prechein amie to be. 


Warrant to enter it upon Record, and it may be entred upon the 


Iſſue. Roll. 


4 8 E 
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t is Erroe to ſue r. AF (Urit of Error was bro 
op parry wy. mode ment in the Common Pleas, in an Action brou 
his Declaration, his Admiſſion to ſue per proximum amicnnm And up- 
on a Certiorars prayed, it was certified, That there was no Admiſſion 
entred upon the Roll: But it was afterwards, by a Rule of Court, or- 
dered to be entred, and another Certiorars was prayed and granted, and 
the Admiſſion certified ; and the Judgment was affirmed. And it was 
ſaid by the Court, That they will grant a "new Certiorari to affirm, not 
to reverſe a Judgment. Read and Waldron. Hill. 6 V. Ros. 249. B. R. 
: A Man deviſes to his Wife the Education of his 
den io au lata, der, Daughter, with her Portion and Profits of the 
living her Husbanl. Lands to her own Uſe, without Account, until 
the Daughter comes to eighteen; provided ſhe pay 
the Quit-Rents, and keep the Daughter at School. The Wife took up- 
on her the Execution of the Will, and married, and died, the Daugh- 
1 ter being but fourteen. This is a Term given to 
won 8 *. cap. ** the Wife, which accrues to the Husband. Hob. 285. 
But ſee now the Statute 12 Car. 2. cap. 24. ect. g. 
2 8 The Mother, Guardian in Socage to her Son of 
— for Years, the five Years of Age, marries; ſhe and her Husband 
Husband dies, it is void. leaſe for eight Years; the Husband dies, the Wife 
+ enters, and good. Orborr and Cardex. 1 Plow. 239. 
The Executor of a If Guardian in e dies, his Executor ſhall 
Guardian ſhall not be not be Guardian. Ibid. 


Guardian. 


© Husband ſhall not f: It a Woman Guardian marries, and dies, her 
Wife's Death. Husband ſhall not have the Guardianſhip, id. 293. 
ne .: 4 COhere a Guardian miſpleads, and loſes thereby, 
4 . She mil. an Action lies againſt him. Weſtcot and Colne. Poph. 
pleads 139. Cro. Jac. 240. See Dany, 68. 4 
r | Man may become Guardian to an Infant 
new Guardian. againſt his Father, to prevent his committing of 
due Waſte: Alſo Walte is y Law a Forfeiture of the 
P.M gg Father's Guardianſhip. Hard. 96. 
f _ er here there wh Ewe A 8 of the Suf- 
ede 2 undi ficgency of the Guardian in he Chancer 
— — hath alade him give g * 2 Mod. 9 
Who ſhall be Guardian The eldeſt Son of the half Blood, and not the 
n Mother's Brother, ſhall be Guardian to the Son by 
a ſecond Venter. Cro. El. 825. fl. ay. 
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The End of the firſt Volume. 
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